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Comment,
VALUATION OF STOCK OPTIONS IN
DIVIDING MARITAL PROPERTY
UPON DISSOLUTION
I. Introduction
The granting of stock options, to executives in the corporate
sector, is becoming increasingly common.1 Today, high level executives are often given stock options as part of their employee
benefits package. A stock option allows the holder to buy a predetermined number of shares, over a set number of years, at a set
price.2 The price per share is generally the price per share on the
date of the grant,3 or the price could be a nominal amount, such
as $1.00 per share. The shares represent the capital stock of the
company, and encourage the high level executives to perform at
a level that benefits the company by increasing the value of its
stock. As the stocks’ market price increases, the value of the options also increases. Many variations to the basic stock option
plan exist, such as “time of exercise limitations (waiting periods);
manner of exercise (installment formula); manner of triggering
the option (incentive stock options); and restrictions that affect
rights in the stock (full rights accrued only after a specific
time).”4
Today, the average distribution of stock options to employees of high-tech companies is 3.3 percent of its stock.5 For example, IBM is currently distributing 2.5 percent of its outstanding
shares to employees in 1998.6 Of America’s largest 200 companies, approximately twelve percent of the outstanding shares are
1

Paul M. Barrett, ‘Corporate Wife’ Gains in a Divorce Ruling, WALL ST.
J., Dec. 4, 1997, at B1.
2 Donn C. Fullenweider, Unlocking the Possibilities, 5 FAM. ADVOC. 2, 5,
Spring, 1983.
3 Id.
4 Id.
5 Ira Sager, Stock Options: Lou Takes a Cue From Silicon Valley, BUS.
WK.; INDUS./TECH. ED., Mar. 30, 1998, at 34.
6 Id.
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earmarked as stock options for employees.7 Some companies,
such as Morgan Stanley, Travelers, Warner-Lambert, and
Microsoft distribute over twenty percent of their outstanding
shares to employees in stock options.8
These stock options are generally granted to high level executives, and may be granted to an executive for any number of
reasons. For example, small, emerging companies may lack the
requisite capital to attract quality employees with a large salary,
so stock options are given to draw in these quality employees.
The stock options represent an incentive for the executive employee to leave his current high paying job for a job that has a
lesser salary, but a greater income potential from the stock options. Often, these high level executives have a direct bearing on
the success of the company, so in a very real sense, the increased
value of the company’s stock is directly attributable to their efforts. Stock options have netted some executives huge sums of
money, and often in a divorce, the stock options may be the most
valuable asset between the spouses.
Stock options represent a contingent benefit which is difficult to ascertain and value. Courts diverge widely in the manner
in which they divide stock options, and vary even more in
whether or not they consider the options a portion of the marital
estate. This comment will compare and contrast varying courts’
interpretations regarding stock options, which are held by one
spouse, when the couple is divorcing. Some courts have avoided
the messy issue of valuation, by claiming that the stock options
are the separate property of the employee spouse, hence they are
not marital property subject to division upon dissolution. However, those courts are in the minority, and most courts have held
that the options represent marital property, and must be valued
before the marital estate can be divided. Exactly how the options are divided is another issue that is not readily ascertainable
from the opinions. Some courts have not divided this asset upon
dissolution, but retained jurisdiction to split the proceeds when,
and if, the options are ever exercised at a profit.
This comment surveys the jurisdictions that have faced the
issue of dividing stock options earned by one partner in a mar7 Donald Jay Korn, Helping Clients Plan for Cash-Less Paydays, FIN.
PLAN., Nov. 1, 1997, at 1, available in WL 10306438.
8 Id.
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riage. The first question to ask is whether the options are part of
the marital estate, or whether they are the separate property of
the employee spouse to whom the options were granted. If the
unvested options are marital property, the next step is to determine to what percentage of the options each party is entitled.
This is where the jurisdictions vary, and variations exist even
within jurisdictions, since the formulas for determining each
spouse’s share must be flexible to take into consideration all aspects of the stock options, as well as the unique circumstances of
the parties involved.
In many situations, once the stock options have been divided, courts reserve jurisdiction to divide the proceeds in the
future, when the options are exercised. But, if a court takes on
the task of valuing the options, as of the date of dissolution, this
onerous task will require experts to assist in the valuation.

II. Are the Stock Options Marital Property?
Many courts have made the distinction that if the stock options are granted for consideration of past services, and these
past services occurred during the marriage, the stock options will
be deemed marital property upon their issuance. If the stock options are granted in consideration for future services, however,
and the employee must perform future services to obtain the options, courts will often utilize a time rule formula to determine
what portion of the stock options constitute a marital asset for
distribution upon dissolution.
A. Stock Options Which are Not Exercisable at the End of a
Marriage are Not Marital Property
1. Indiana
The Indiana appellate court ruled in Hann v. Hann9 that accrued, but unvested stock options were not marital property, because they were contingent upon the employee spouse
continuing in his employment with the company.10 The court
held that only those stock options that were exercisable as of the
date of filing a petition for dissolution constitute marital property
9
10

655 N.E.2d 566 (Ind. Ct. App. 1995).
Id. at 569.
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due to this contingency.11 Unvested, unmatured stock options
are not marital property.12
Daniel Hann began working for Biomet, Inc. on July 3,
1989.13 The stock options in dispute were granted as follows:
1.

February 21, 1990: 12,500 shares, fully vested at $5.06 per share.
They were exercisable from February 21, 1993 to February 20,
1995.14
2. June 25, 1992: 1,200 shares, fully vested at $15.00 per share. They
were exercisable from June 25, 1993 to June 24, 1995.15
3. July 21, 1993: 25,000 shares; unexercised, unvested, unmatured.16

If Daniel left Biomet, he could not reap the benefits of the
stock options.17 The court considered the shares unvested since
Daniel Hann could only exercise them in the future, if he continued in his employment with the company.18
Under Indiana law, marital property includes all property
acquired before and during the marriage, and excludes property
only after the final separation date.19 In defining property, Indiana courts have “consistently held that only property in which
the party has a vested interest at the time of dissolution may be
divided as a marital asset.”20 This would include vested rights in
a pension plan, present ability to withdraw funds from a pension,
or benefits that will not be lost due to a termination of
employment.21
In this case, Judge Chezem’s dissent artfully explained the
practicalities of utilizing stock options in today’s corporate environment.22 The judge stated that the stock options are present
compensation setoff by a lower current salary.23 Since the stock
options in effect reduce the executive’s current annual salary,
11
12
13
14
15
16
17
18
19
20
21
22
23

Id. at 571.
Id.
Id. at 568.
Hann, 655 N.E.2d at 568.
Id.
Id.
Id. at 569.
Id.
Hann, 655 N.E.2d at 569.
Id. at 569 (citations omitted).
Id. at 569-70.
Id. at 572 (Chezem, J., dissenting).
Id.
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stock options are, in essence, paid with current marital income.24
The dissenting judge held this opinion in spite of the fact that the
plan documents were silent regarding whether the stock options
are an exchange for a lower current salary.25 In Indiana, the majority avoided the confusing tests in valuing stock options for apportionment between the parties, and deemed those
unexercisable options as the sole property of the employee
spouse.
2. North Carolina
The court ruled in Hall v. Hall26 that stock options that were
not exercisable when the couple separated were unvested, and
since they could be lost due to events occurring afterwards, the
options were deemed the separate property of the employee
spouse.27 The North Carolina court viewed the stock options as
compensation not only for past services, but also for future services as an incentive for the employee to stay with the company.28
So, only those shares that are either exercisable on the date of
separation, or unable to be canceled, are vested and deemed
marital property subject to division upon dissolution.29 Shares
that are exercisable are compensation for past services, while unvested shares are contingent upon future acts of the employee,
and should be deemed that party’s separate property.30
This type of rule lends itself well in valuation of the stock
options, since ascertaining the value of the exercisable options is
a relatively easy task. In this case, the stock options that were
vested and exercisable when the couple separated were valued
and divided.31

24
25
26
27
28
29
30
31

Hann, 655 N.E.2d at 572 (Chezem, J., dissenting).
Id.
363 S.E.2d 189 (N.C. Ct. App. 1987).
Id. at 196.
Id.
Id. at 195-96.
Id. at 196.
Hall, 363 S.E.2d at 196.
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3. Ohio
In Demo v. Demo,32 the court held that the husband’s stock
options with General Electric (GE) were not marital assets, because they were not exercised during their marriage, nor would
marital funds be used to exercise the options.33 The court ruled
that the stock options were given to the husband based on his
past job performance before the marriage.34 The Demo’s marriage was of a short duration, only fifteen months.35 The parties
married in May, 1991, and a petition for dissolution was filed in
August, 1992.36 On May 22, 1992, the husband was awarded
stock options to purchase 500 shares exercisable at 125 shares
annually beginning November, 1992 through November 1995.37
The court stated that these options were in recognition for services performed before the marriage and awarded them as separate property to the employee spouse.38
It is unclear from this opinion the duration of the husband’s
employment with GE. The options were granted to him in 1992,
a year after his marriage, so even though the court determined
that the options were consideration for past services, more than a
year of these past services were performed during the marriage.
Perhaps a short-term marriage is given less consideration when
dividing marital assets that encompass long-term obligations and
rewards.
4. Oklahoma
The parties in Ettinger v. Ettinger39 signed a consent decree
which awarded the wife fifty percent of all stock options, regardless of when they accrued.40 The court ruled that it did not have
jurisdiction to divide future stock options, since they are future
acquired property.41
32
33
34
35
36
37
38
39
40
41

655 N.E.2d 791 (Ohio Ct. App. 1995).
Id. at 793.
Id.
Id. at 792.
Id.
Demo, 655 N.E.2d at 793.
Id.
637 P.2d 63 (Okla. 1981).
Id. at 63-64.
Id. at 64.
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The parties in this case divorced in 1972, and the consent
decree stated that the non-employee spouse was entitled to “onehalf of any and all stock options that [employee spouse] shall
have with . . . his present employer, even though said stock options shall or may accrue in the future.”42 The decree went on to
state that the non-employee spouse would “receive one-half interest in all stock options that [employee spouse] now has or may
have. . . .”43 The non-employee spouse evidently interpreted this
to include all options the employee spouse would ever receive
from his employer, not merely unvested stock options which
were granted during the marriage. This distinction is not made
clear in the court’s opinion, and leaves one to assume that the
court is ruling on stock options that were not in existence at the
date of dissolution, but were subsequently granted to the employee spouse after the dissolution.
The court avoided this sticky issue by ruling that it did not
have jurisdiction to divide property that was acquired in the future, and the parties were unable to grant this jurisdiction to the
court.44
B. Various Mathematical Tests for Determining What Portion of
the Stock Options are Marital Property
1. Arkansas
In Richardson v. Richardson,45 the stock options were vested
and exercisable on the date of dissolution.46 The husband had
options for purchasing 3,000 shares of Murphy Oil Corp. at
$13.71 per share.47 To determine the value to give the wife for
the stock options, the court subtracted the cost of exercising from
the stock price on the day of trial, and awarded the wife one-half
of this amount.48 The court was silent regarding fees or taxes
involved in exercising the options, and subsequently selling the
shares for this profit.
42
43
44
45
46
47
48

Id. at 63.
Id. at 64.
Ettinger, 637 P.2d at 64.
659 S.W.2d 510 (Ark. 1983).
Id. at 513.
Id.
Id.
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2. California
In re Marriage of Hug49 was the seminal case that caused
courts to take notice of stock options in the division of assets
upon dissolution. The court noted that stock options may be delineated as compensation for past, present, or future services, and
created a mathematical fraction to determine the number of
stock options that were community property: numerator— “the
period in months between the commencement of the spouse’s
employment by the employer and the date of separation of the
parties;” denominator— “the period in months between commencement of employment and the date when each option is first
exercisable.”50
The Hugs married in 1956 and separated on June 9, 1976.51
The husband began his employment with Amdahl in 1972.52 His
first and second stock options were granted on August 9, 1974;
one was for 1,000 shares at $1.00 per share, the other was for
1,300 shares at $1.00 per share.53 The third stock option was
granted on September 15, 1975 for 800 shares at $5.00 per
share.54 The options were exercisable over four years with annual increments “of 30%, 25%, 25%, and 20%.”55
The court fashioned a formula to determine what portion of
the options was marital property, and subject to division.56 The
court created a fraction whose numerator represented the
number of months the husband both worked for Amdahl and
was married to the wife.57 The denominator represented the
number of months from the first day of employment to the time
when an option could be first exercised.58 This resulting fraction
was multiplied by the number of shares of the stock option to
arrive at a figure for the wife’s share.
49
50
51
52
53
54
55
56
57
58

201 Cal. Rptr. 676 (1984).
Id. at 678.
Id.
Id.
Id. at 678-79.
Hug, 201 Cal. Rptr. at 679.
Id.
Id.
Id.
Id.
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This formula, by utilizing the first day of work in the denominator as a starting point, intimates that the stock options are not
only for future services, but for past services as well. But, the
court stated that “no single characterization can be given to employee stock options.”59 Regardless of their description as being
compensation for past services or future services, the court
should look at the particular circumstances in the granting of the
stock options.60 In this case, the husband’s service prior to the
granting of the stock options contributed to the husband being
granted the options.61 Specifically, the husband had been working for another company for seven years prior to his switch to
Amdahl.62 Since his retirement benefits were almost vested at
the former place of employment, Amdahl may have used the
stock options as an inducement to lure the husband into accepting his position at Amdahl.63 Additionally, the husband expected the options from the start, making it likely that Amdahl
granted the stock options “in lieu of present compensation during the initial period of [husband]’s employment, a time when
Amdahl’s success was limited.”64
Although the time-rule formula was effective in the allocation of assets in this case, the court “stress[ed] that no single rule
or formula is applicable to every dissolution case involving employee stock options.”65 Trial courts are expected to use broad
discretion in allocating marital assets to seek an equitable outcome, when employee stock options are exercisable after parties
separate.66
Two years later, the issue of dividing stock options was revisited in California with the case In re Marriage of Nelson.67 The
court used the Hug approach, but began the time period in the
numerator at the time of stock issuance rather than the beginning
of employment.68
59
60
61
62
63
64
65
66
67
68

Hug, 201 Cal. Rptr. at 681.
Id.
Id. at 682.
Id.
Id.
Hug, 201 Cal. Rptr. at 682-83.
Id. at 685.
Id.
222 Cal. Rptr. 790 (Cal. Ct. App. 1986).
Id. at 793.
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These stock options were granted with a purchase price
equal to the fair market value of the stock on the day of the
grant.69 In this case, the court determined that the stock options
were intended as compensation after their issuance, rather than
for past performance as the Hug circumstances warranted.70 Additionally, this court reduced the value of the options to reflect
the likely income tax imposed on the asset of twenty percent, and
noted that if the actual tax reduction were more than this, the
husband would be credited for the additional amount.71
Another case, In re Marriage of Harrison,72 used the term
“golden handcuffs” to describe the stock options granted to an
employee spouse “to encourage [him] to stay with the company.”73 The court in Harrison altered the Hug formula to create
a time-rule. In the numerator, as in Nelson, was the amount of
time from the granting of the options to the date of separation.74
The denominator number began with the granting of the stock
options,75 and ran until the “stock [was] received pursuant to the
exercise of the option.”76
The parties’ marriage lasted from February 2, 1974 to June
27, 1979.77 The husband had four stock option grants; the first
was a qualified option, while the others were nonqualified.78 All
of the options had been granted prior to the parties’ separation.79
3. Colorado
In re Miller80 rejected the notion that all stock options are
granted for future compensation, and fashioned the step of determining whether the stock options are issued as consideration for
past, present, or future services.81
69
70
71
72
73
74
75
76
77
78
79
80
81

Id. at 795.
Id. at 793.
Id.
225 Cal. Rptr. 234 (Cal. Ct. App. 1986).
Id. at 237.
Id. at 237 n.1.
Id.
Id. at 238.
Harrison, 225 Cal. Rptr. at 236.
Id.
Id.
915 P.2d 1314 (Colo. 1996).
Id. at 1319.
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The Millers married on June 10, 1983 and divorced November 16, 1992.82 The husband was granted stock options by his
employer on November 17, 1988, November 16, 1990, and November 21, 1991.83 Each agreement allowed for the exercise of
25 percent, 50 percent, 75 percent, and 100 percent, of the option
annually, respective to each options anniversary year.84 The husband was also given 2,500 restricted shares on July 17, 1991.85
These shares would vest in five years when the restriction period
would expire.86 Up until then the shares could not be transferred
or pledged, yet all other rights, such as voting rights and the ability to receive cash dividends to the shares, were reserved to the
husband.87
In determining the marital portion of the options, the court
stated that since an employee has no “right to compensation until
the services for which the employee is being compensated have
been performed . . . the [marital portion] under the option agreement . . . depends on the extent to which the options [are]
granted in consideration of past or future services.”88 If the stock
options are issued based on past services, the options are marital
property upon issuance, unless a portion of the past services is
attributable to pre-marital service.89 Conversely, those stock options issued for future services cannot be deemed marital property until the future services have been performed by the
employee, and they are also contingent upon the marital unit still
being intact.90
The trial court ruled that the stock options were consideration for services, but did not designate to what extent the services
were past or future services.91 The Colorado Supreme Court remanded to the trial court to determine what portion of the stock
options were granted for past services and future services, so that
82
83
84
85
86
87
88
89
90
91

Id. at 1315-16.
Id.
Id. at 1315.
Miller, 915 P.2d at 1315.
Id.
Id.
Id. at 1318.
Id. at 1319.
Miller, 915 P.2d at 1319.
Id.
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the marital portion could be divided between the parties.92 The
court drew factors from the Hug court to determine the nature of
the stock options, such as “the flexibility and variety of option
plans as well as the size of the company and its need to offer
incentives to employees to remain . . . [with] the company.”93
With regards to the restricted stock, the court ruled that it was
entirely marital property subject to division, as the husband retained significant rights over the stock, and also had actual physical possession of the shares.94
The Colorado Court of Appeals had an opportunity to interpret and apply Miller with In re Marriage of Sim.95 The court
ruled that stock options are marital property to the extent they
are granted for past services performed during the marriage.96
The court further stated that the options must be classified, and
divided, in accordance with Miller.97
Recently, however, the Colorado Court of Appeals decided
a case that seems to place Colorado in the minority of jurisdictions that do not recognize the marital nature of stock options.
In Huston v. Huston98 the wife’s unvested stock options were
deemed marital property by the trial court. The husband was
given twenty-five percent and the wife retained seventy-five percent of the options, while the husband was allowed to exercise
one call per option.99 The appellate court reversed stating that
“[a] non-vested stock option is a mere expectancy and therefore
not ‘property’ because the holder has no enforceable rights.”100
The court considered Miller, and declared it erroneous.101 The
court interpreted Miller as holding that stock options that are not
vested cannot be property.102 However, even if a stock option is
vested, it must be determined whether it is marital or separate
92
93
94
95
96
97
98
99
100
101
102

Id.
Id. at 1319 n.9.
Id. at 1319-20.
939 P.2d 504 (Colo. Ct. App. 1997).
Id. at 508.
Id. at 509.
967 P.2d 181 (Colo. Ct. App. 1998).
Id. at 183.
Id.
Id.
Id.
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property of the employee spouse.103 This case creates confusion,
making it unclear what Colorado’s position is on the classification of stock options granted to a married employee.
4. Illinois
In re Marriage of Frederick104 established that even when
stock options are deemed marital property, the employee spouse
deserves sole discretion in exercising options, but when he exercises those options, he must share half with the non-employee
spouse.105 The parties married in 1955 and divorced in 1989.106
The husband had worked for Hilton Hotels for thirty-three years,
and was a senior vice president.107 At issue were 6,772 vested,
but unexercised stock options of Hilton stock, and 11,000 shares
of non-vested unexercised stock options.108 The court determined that although valuation of the options was not proven, it
was not the trial court’s duty to determine their value.109 Rather,
the court would retain jurisdiction until the options were exercised, at which point the court would divide the net proceeds
equally between the parties.110
Following Frederick, the court decided In re Marriage of
Isaacs.111 In this case, the marriage lasted from March 27, 1967
until a petition for dissolution was filed on October 6, 1989.112
The court deemed unexercised stock options held by the wife as
marital property only upon their exercise, since they were contingent upon her continued employment, and the passing of time.113
The appellate court directed, on remand, the trial court was to
retain jurisdiction to divide the proceeds, if, and when, the options were exercised.114
103
104
105
106
107
108
109
110
111
112
113
114

Huston, 967 P.2d at 183.
578 N.E.2d 612 (Ill. Ct. App. 1991).
Id. at 619.
Id. at 614.
Id.
Id.
Frederick, 578 N.E.2d at 619.
Id.
632 N.E.2d 228 (Ill. Ct. App. 1994).
Id. at 230.
Id. at 234.
Id.
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5. Louisiana
In Goodwyne v. Goodwyne,115 the parties married in 1959,
and the husband began working for Louisiana Land & Exploration in 1966.116 The couple divorced in 1985, and the husband
retired in 1992.117 When they divorced, the husband did not disclose that he had stock options granted during the marriage;
some vested, some unvested, because at the time of the divorce,
the options were at a price above the fair market value of the
shares, and he felt that they had no value.118 A stock valuation
expert testified that the options did have value in 1985.119 Additionally, the husband was granted stock options in 1986, after the
dissolution, yet the court partitioned this option along with the
rest.120 The husband argued that since the options were granted
after dissolution, they were his separate property.121 The appellate court deemed the 1986 options were based on services performed during the marriage to which the wife had an interest.122
In so holding, the court stated that “the determinative factor is
whether work performed during the existence of the community
was taken into consideration in granting the option. Since the
stock option was based partly upon work performed in 1985, the
trial court’s factual finding”,123 giving the wife part of the proceeds, was affirmed.124
6. Maryland
In Green v. Green125 the court determined the percentage
each spouse would receive upon execution of the stock options.
The decision did not force the employee spouse to exercise the
stock options,126 nor did it allow for the non-employee spouse to
115
116
117
118
119
120
121
122
123
124
125
126

639 So. 2d 1210 (La. Ct. App. 1994).
Id. at 1210.
Id.
Id. at 1211.
Id. at 1212.
Goodwyne, 639 So. 2d at 1213.
Id.
Id.
Id.
Id.
494 A.2d 721 (Md. Ct. Spec. App. 1985).
Id. at 729.
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have any interest in the stock options until after they were exercised by the employee spouse.127
The employee husband claimed that even though some of
the options were matured, and could have been exercised, since
he hadn’t exercised the options, they were worthless.128 He
claimed that “something not acquired during the marriage cannot be marital property.”129 Regarding the shares that were
unexercisable, an expert witness claimed that the options had no
value because they were unexercised, and he claimed that since
the “options [were] personal to [him] and [could not] be assigned
or sold,”130 they had no value.131
The court determined that the stock options were marital
property since they were acquired while the marriage was intact.132 This included both the matured and unmatured options,
so the court suggested, on remand, that the trial court could
“adopt an ‘if, as and when’ approach to the valuation and equitable allocation of the unexercised options, including the 2,500 matured options as well as the 2,500 unmatured options.”133 The
appellate court gave further instructions to the trial court to establish a value, as of the date of the decree, by considering the
market value of the shares on that date as well as the cost of
exercising the option.134 Then the court must determine an equitable percentage for division of the profits when the options are
exercised.135
7. Michigan
In Everett v. Everett136 the parties married in 1965, and separated in June, 1986.137 The stock options in dispute were 3,660
shares of the husband’s employer’s stock.138 At trial, 200 shares
127
128
129
130
131
132
133
134
135
136
137
138

Id.
Id. at 726.
Id.
Green, 494 A.2d at 726.
Id.
Id. at 728.
Id. at 729.
Id.
Green, 494 A.2d at 729.
489 N.W.2d 111 (Mich. Ct. App. 1992).
Id. at 112.
Id. at 113.
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were yet unvested, while the remainder were vested.139 For the
shares that were vested, the court stated that the “present value
of [the] stock options [could be] calculated by subtracting the option cost from the market price of the stock.”140 However, the
court went on to say that tax consequences must be factored into
the valuation of the stock options.141 The appellate court remanded this issue back to the trial court with no further instructions on how to complete this task.142
8. Minnesota
The Minnesota Court of Appeals applied the California Hug
time rule in Salstrom v. Salstrom.143 The parties married in 1967,
after they both graduated from college.144 The husband then
went on to obtain a doctorate in molecular biology.145 The husband began working for Endotronics, Inc. in February, 1984.146
The parties were divorced in May, 1986.147 Stock options had
been granted to the husband in March 1984, August 1984, and
July 1985.148 Of these grants, the husband held options on 7,759
shares to be purchased in February 1987, and 7,759 shares to be
purchased in February 1988.149 The exercise price for all was
$3.22 per share.150 The trial court awarded each party one-half of
the shares, and retained jurisdiction to oversee this distribution.151 The appellate court ruled that since some of the shares
would not vest until well after the divorce, a time-rule formula
was appropriate to determine each party’s share.152 The shares
would be multiplied by a marital fraction where the numerator
consisted of the time “of marriage during which benefits were
139
140
141
142
143
144
145
146
147
148
149
150
151
152

Id. at 114.
Id. at 113.
Everett, 489 N.W.2d. at 114.
Id.
404 N.W.2d 848 (Minn. Ct. App. 1987).
Id. at 849.
Id.
Id.
Id. at 850.
Salstrom, 404 N.W.2d at 850.
Id.
Id.
Id.
Id. at 851.
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being accumulated.”153 The denominator consisted of the time
“during which benefits were accumulated prior to when paid.”154
The appellate court further ruled that the trial court would retain
jurisdiction to award the wife her marital interest.155
9. Missouri
The husband attempted to characterize his unvested stock
options as his separate property in Smith v. Smith156 by claiming
that since the options were “contingent upon his continued employment,” the options were unvested and his sole property.157
The court stated that the future options, although contingent
upon the husband continuing in his employment, were marital
assets since they had already been earned, and divided the options equally.158 However, the court did not sever the options,
and provided that if the husband was to exercise an option in the
future, he was to give the wife thirty days notice so that she could
purchase her fifty percent of the shares.159 If she could not pay
him her fifty percent, she would forfeit her portion of the option.160 In denying severance of the claims to the stock options,
the court stated that although severance is preferable, there were
“sound economic reasons why severance [was] not feasible or advisable, [and] the parties [were] left as tenants in common.”161
10. New Jersey
In Callahan v. Callahan,162 the court determined that stock
options granted by an employer were a form of compensation
and constituted marital property.163 The husband, an executive,
was granted stock options during the marriage.164 The court
compared stock options to pensions and profit-sharing plans, and
153
154
155
156
157
158
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160
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found them to be similar.165 The court determined that the wife
was entitled to twenty-five percent of each stock option, and created a constructive trust in favor of the wife, for her portion of
the stock options.166
In Pascale v. Pascale,167 the court removed stock options
granted ten days after the dissolution petition from marital property, and awarded them as separate property to the employee
spouse.168 The parties were married in June, 1977, and a divorce
complaint was filed by wife on October 28, 1990.169 At trial on
April 3, 1992, the wife was earning $52,500 per year and the husband was earning $72,500 per year.170 The wife began working
for Liposome Company April 14, 1987, and was granted several
stock options over the next few years.171 At issue were stock options issued on November 7, 1990, only ten days after her filing
for divorce.172 There were two grants issued to wife on this date,
one was for 4,000 shares and the other for 1,800 shares.173
Although she admitted that the 1,800 shares were granted for her
past services, she argued that the 4,000 shares constituted compensation recognizing her for a promotion with increased responsibilities, thus, they should be viewed as compensation for future
services, and separate property.174 The trial court deemed both
parities’ stock options marital property, and should be distributed equally. On appeal, the appellate court ruled that the 1,800
shares were marital property and the 4,000 shares were not.175
The appellate court found that the 4,000 shares were issued
to “enhance [wife’s] future employment efforts,” so she alone
should be entitled to them.176 The New Jersey Supreme Court,
however, ruled that both of these options were marital assets and
165
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subject to division.177 The court focused on “whether the nature
of the asset is one that is the result of efforts put forth ‘during the
marriage’ by the spouses jointly, making it subject to equitable
distribution.”178 Here the promotion of the wife was found to be
“a result of the excellent service that she had provided to the
company during her marriage.”179 The court recognized that
although some stock options are granted for past services, these
were more appropriately deemed to encourage the employee’s
future performance.180 The court stated that even though these
stock options were granted after the wife filed for divorce, the
existence of the options were due to marital efforts and should be
shared by both spouses.181
11. New Mexico
In Garcia v. Mayer,182 stock options vested a day after divorce, and the wife sought her share of the profits.183 Since a
portion of the labor required to earn the stock options occurred
during the marriage, the marital community had a share in the
profits.184 The trial court first had to determine whether the options were granted for past or future services.185
In this case, the spouses executed a property settlement
agreement that divided the husband’s vested stock options, but
was silent regarding his unvested options.186 A day after their
divorce, the husband’s company merged with another company.
The stock options vested, and increased dramatically in value.187
The husband exercised his options at a significant gain.188 The
wife then sought her share of these options.189 Although the husband claimed that the property settlement agreement inferen177
178
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tially awarded him 100 percent of these unvested options, the
trial court found the agreement to be ambiguous in its silence.190
The trial court looked to the time rule formulas of Hug and
Harrison.191 The difference between the two time rules is that
the Hug rule includes service with the company from the first day
of employment in its fraction, while the Harrison rule begins service on the day the stock options are granted. The Hug rule,
thus, implies that the stock options granted are based not only on
future services, but on past services as well, while the Harrison
rule suggests that the stock options are granted for future services only.
In this case, the trial court determined that the husband’s
stock options were granted for both prior and future services,
and used the Hug time rule.192 Employing this formula, the court
used the dates that the stock options were scheduled to vest.193
In fact, the stock options vested only one day after this court
order.194 The husband appealed the court ruling, claiming that
his prior services were irrelevant to the stock options which were
“golden handcuffs” intended to inspire his future efforts with the
company.195 The appellate court agreed with the husband that
the options were granted for the purpose of inducing his future
efforts, but stated that the husband should be grateful that the
stock options were determined using the time rule formula,
based on the intended vesting date, rather than the actual vesting
date.196 If the trial court had retained jurisdiction to divide the
stock options, as of the date they actually vested, the result would
have been that the stock options were virtually 100 percent community property.197
The appellate court upheld the division, since it was within
the broad discretion of the trial court to divide the stock options.198 In affirming, the appellate court stated that “[h]usband
190
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cannot complain that the district court used a coverture factor
more favorable to him than it might have.”199
12. New York
The court in DeJesus v. DeJesus200 adopted the Maryland
Miller four-step analysis, a time-based formula, to determine the
marital value in stock options.201 The appellate court lacked sufficient information to complete the four steps in dividing the
property, so it reversed the case, and remitted it to the Supreme
Court.202
The court stated factors to consider in determining the portions of stock plans which were granted for past or future services. These “relevant factors would include whether the stock
plans are offered as a bonus or as an alternative to fixed salary,
whether the value or quantity of the employee’s shares is tied to
future performance, and whether the plan is being used to attract
key personnel from other companies.”203
The court fashioned a time rule for compensation for past
services.204 The numerator begins with either the time the employee spouse began employment with the company issuing the
stock options or the date of marriage, whichever is later, to the
date of the issuance of the stock option.205 The denominator begins from the time the employee spouse began employment to
the date of the issuance of the stock option.206
For future services the court constructed another time rule,
with a numerator beginning with the date of the issuance of the
stock option to the end of the marital union, which is determined
as the earlier of either the date of a separation agreement or filing of the matrimonial suit.207 The denominator begins with the
date of the issuance of the stock option to the date when the
stock option will mature.208
199
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13. Oregon
The Oregon court used a time factor rule in In re Marriage
of Powell209 to determine the wife’s proportional profit share.210
The stock options in dispute were unvested, and over half were
tied to future performance goals.211 The options tied to future
performance goals eventually would vest, even if the performance goals were not met.212 The others required only continuing
employment by the husband.213
The court determined that the stock options were intended
to keep Mr. Powell in the company, ensuring that he would
“work hard for the company in future years.”214 Since this would
encompass service years after a marital dissolution, the court
“emphasize[d] the length of time that must pass before the options vest.”215
In determining how to divide the stock options, valued at
$1,410,000, the trial court applied a time factor test, to establish a
fraction to multiply by the value of the stock options in awarding
the wife her portion.216 The court used the “[n]umber of months
from date of option grant to date of dissolution” as the numerator, and the “[n]umber of months from date of option grant to
date of vesting” as the denominator.217 The trial court then allowed the wife to exercise her portion of the purchase options as
the options vest.218
14. Texas
In Bodin v. Bodin,219 the husband argued that since his stock
options were both unvested, and contingent upon his continued
employment, they were not marital assets subject to division
upon dissolution.220 The court compared stock options to contin209
210
211
212
213
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216
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gent interests in property, which “are a community asset subject
to consideration along with other property in the disposition of
the parties’ estate.”221 The court also compared stock options to
military pensions, which were unvested, yet were a contingent
interest, and must become part of the marital property.222 The
Texas court noted that the majority of states, that have ruled on
this issue, have included unvested stock options in the marital
pool of assets.223 More notable to the court was that all the community property states, that have addressed this issue, have all
ruled consistently that the stock options constitute marital property, subject to division upon dissolution.224 While a few states
have held that unvested stock options are the separate property
of the employee spouse, none of these states “is a community
property state.”225
15. Virginia
In Dietz v. Dietz,226 the trial court divided the husband’s
stock options, in the same manner that it would divide an unvested pension, since the options were deferred compensation
for the husband.227 The husband’s stock options were divided as
marital property, using a fraction.228 The numerator included
“the number of months the [husband] was covered by the identified plan, prior to [the date of final separation],” while the denominator included “the total number of months the [husband] is
covered by the plan.”229 This fraction determined what portion
of the stock options were marital property.
Of this marital portion, the court ordered that fifty-three
percent of the net proceeds from the sale of these marital shares
would be paid to the wife.230 Since, the Virginia statute which
covers deferred compensation plans did not allow apportionment
221
222
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224
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of more than fifty percent of the marital portion,231 the appellate
court remanded to the trial court for reconsideration.232
16. Washington
In re Marriage of Short233 determined that to divide stock
options, courts must first determine whether options were given
for past, present, or future services.234 If stock options are unvested and for present services, the stock options are deemed
marital property, if the marital unit is intact.235 Unvested stock
options, issued for future services, are subject to the time rule in
determining apportionment.236 Here, the court only applied the
time-rule to the first stock option to vest after the date of separation.237 The remainder was deemed separate property.238
In this case, the husband had worked for Digital Corporation as a supervisor for ten years.239 After Digital canceled a
project that he was supervising, the husband and other former
Digital employees explored creating a new computer technology
company.240 When Microsoft heard of this, the Chairman met
with the husband and the others, and offered them employment
with Microsoft.241 Included in the husband’s compensation package were stock options on 25,000 shares of Microsoft common
stock for $46 per share.242 He began his employment with
Microsoft in November 1988, and the parties separated in January 1989.243 The husband filed a petition for dissolution in February 1990, and the decree of dissolution was final in May
1991.244 The stock split in April, 1990, and the husband’s options
231
232
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increased to 50,000 shares at $23 per share.245 The options were
exercisable as follows: 12,500 shares on May 17, 1990; 6,250
shares on November 17, 1990; 6,250 shares on May 17, 1991;
6,250 shares on November 17, 1991; 6,250 shares on May 17,
1992; 6,250 shares on November 17, 1992; and 6,250 shares on
May 17, 1993.246 In May 1990, the husband exercised his stock
options on 12,000 shares, sold the shares, and realized a profit of
approximately $500,000 before tax deductions.247 The trial court
determined that some of the options were acquired during the
marriage, and were divisible as marital property, while a majority
of the options were separate property acquired by the husband
after separation.248 The court gave the wife fifty percent of the
May 1990 profits, twenty-five percent of the excess 500 shares
that were exercisable in May 1990, and twenty-five percent of
those shares due to become exercisable in November 1990.249
The remainder was deemed the husband’s separate property not
subject to division.250
The wife appealed and the appellate court found that all of
the stock options were community property, since they were acquired during the marriage.251 The Washington Supreme Court
granted review, and stated a new rule in determining what portions of unvested stock options granted during a marriage constituted marital property subject to division. The first step is to
determine whether the options are granted for past, present or
future services.252 This is a case-by-case determination, based on
the specific facts and circumstances surrounding each granted
option.253
Supporting the notion that the options were granted for
present services, was the fact that the options were granted as
part of the husband’s compensation package, and to deter him
from starting a competing business with Microsoft, as well as the
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fact that the stock grants were front-loaded.254 To support the
notion that the options were granted for future services, the husband submitted the option contract, which corroborated this
assertion.255
The Supreme Court determined that the evidence supported
the superior court’s ruling regarding the characterization of the
options as part marital and part separate.256 Next, the Supreme
Court applied the time rule to determine what portion of the first
stock options that vested after marriage would be deemed marital property subject to division.257 This included the 12,500
shares that vested on May 17, 1990, and the court accepted the
trial court’s characterization of the 12,000 shares that were acquired and sold for a profit.258 The superior court had determined that the wife was entitled to twenty-five percent of the
unexercised shares that vested on May 17, 1990.259 Of the 250
shares that were not characterized, the Supreme Court applied a
time rule and determined that twenty-eight shares would be characterized as marital property.260 In its interpretation of the time
rule, the court used a different formula than the Hug court, applying the rule only to “the first stock option to vest after the
parties are found to be ‘living separate and apart.’ ”261 In refusing to apply the time rule to all options acquired during the marriage, but vesting after the parties separate, the court stated that
to apply the time rule to all of the future options “ignores the
separate property provisions of RCW 26.16.”262 So, the wife was
prevented from gaining any rights over the stock options other
than the options that vested on May 17, 1990.
In Stachofsky v. Stachofsky,263 the court scrutinized stock
options granted to a husband late in his career, where a signifi254
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cant portion of his early years with the company were spent
climbing the ladder, to management.264 He attempted to exempt
a portion of his stock options by characterizing them as being
partially for past services performed by him as he rose up the
management ladder, and before he was married.265 The trial
court deemed shares that vested after separation were fifty percent marital property and fifty percent separate property of the
husband.266 The appellate court found that the Short rule could
apply to 20,000 shares that were granted for present and future
services, but since the trial court would have divided the property
in the same manner, notwithstanding the mischaracterization, a
remand was not required.267 Since a “trial court may dispose of
both community property and separate property ‘as shall appear
just and equitable’ considering all relevant factors,”268 the judgment was affirmed.269
17. Wisconsin
In Chen v. Chen,270 the appellate court ruled that non-vested
stock options are entirely marital property.271 Marital assets are
not limited to those in existence on the date of separation, but
included assets in existence at time of dissolution.272 The court
ruled that stock options, although not exercisable before separation, were an economic asset acquired by the marital unit.273 The
court compared a stock option to an unvested pension, and
deemed it a form of property.274
The parties married in 1971, and the husband began working
for his employer in 1979.275 Upon divorce, the court granted the
wife a one-half interest in all stock options, including those that
264
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were unvested, but in existence at the time of divorce.276 The
husband argued that the wife’s one-half interest should be determined on the date of separation, but the Wisconsin appellate
court stated that “[t]he marital estate . . . include[s] assets as they
exist at the time of the divorce”277 rather than at separation.278
He also argued that the wife’s benefit from the increase in value
in the stock options, to be exercised in the future, should be limited through the use of a “time-rule”, which would distinguish his
post-marital efforts from those exerted during the marriage.279
But, the court stated that it was not obligated to utilize such a
formula, even though the Wisconsin marital property statute
766.62 utilizes a similar formula.280 The lawsuit was filed in November, 1985, and the statute went into effect January 1, 1986.281
The parties did not litigate the applicability of the statute, nor ask
the court to apply it, therefore, the court refused to consider it.282
In dividing the stock options, the court determined that to
assign a present value was impossible.283 The trial court had determined a percentage of the marital estate to which the wife was
entitled, and the appellate court stated that she was to receive
this same percentage of the profits from the stock options when
they were sold in the future, at a profit.284 The court was careful
in crafting an equitable division, while not constraining the husband’s rights regarding his exercise of the stock options. The
court specifically stated that the husband was free to exercise the
options whenever he desired, but when the stock was sold, the
wife was to receive one-half of the net profit.285 If, after eighteen
months, the husband had not sold the stock acquired by the options, the wife may elect to receive a sum based on a formula
which ascertains what profits could be realized at that time.286
The wife must elect this option at that time, and if she does not
276
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do this within nineteen months from the exercise date, she must
wait until the stock is eventually sold to receive her share of the
profits.287
The court protected the wife, who could not participate in
the decisions regarding the timing of the purchase and sale of the
shares, by stating that she would not be responsible for her share
of losses if the stock was sold for a loss.288
In Wikel v. Wikel,289 the parties’ twenty-five year marriage
ended in dissolution.290 The court affirmed the trial court’s ruling that only those stock options which were exercisable on the
first day of trial were subject to division.291 The court did not
mention Chen or any other jurisdiction, or give any explanation
for this determination.

III. Placing a Value on the Options
Valuing stock options is difficult. A variety of methods exist
to determine the value, and each method finds its niche in various situations.
A. The Intrinsic Value Method
This method is less complex than the other methods. It is an
accounting tool to ascertain compensation values of stock options. To determine the intrinsic value of a stock option, the option’s exercise price is subtracted from the stock’s market
price.292 This simplified formula is easy to compute, if the stock
is a regularly traded commodity. But, this formula does not take
into account factors such as the cost of exercising, the tax consequences of exercising, and the contingencies, such as continued
employment, which are inherent in stock options, especially
those that are unvested. The formula also fails to address risk
287
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and volatility.293 Since the formula fails to address these concerns, it “is an inadequate method of evaluating stock options in
a marital context.”294
B. The Black-Scholes Method
One method that is widely used in the valuation of stock
options is the Black-Scholes Option Pricing Model.295 This
formula was originated by Fischer Black and Myron Scholes in
1973.296 Black died in 1995, and Robert Merton of Harvard University assisted Scholes, a professor of finance at Stanford Business School, in modifying the formula to make it more widely
applicable.297 Recently, Scholes and Merton won the Nobel
Prize for economics for their formula in valuing stock options.298
The formula is a complicated one, but there are computer programs and calculators, with the formula integrated into them,
which allow the user to enter variables to ascertain the value of
stock options.299
Among the many factors, “[t]here are five factors which affect the market value of an executive stock option:
— An option’s intrinsic value,
— An option’s time to execution,
— The value of the underlying security,
— Market interest rates, and
— Dividends.”300

The Black-Scholes method integrates six variables affecting
the stock options.301 They are:
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The exercise price of the option;
The market price of the underlying security;
The expiration date of the option;
The underlying security’s volatility;
Current interest rates; and
The dividends of the underlying security.302

C. Variations of the Black-Scholes Method
A variation of the formula attempts to value a call option,
considering current interest rates, stock fluctuation, and the
probability of exercise of the option.303

IV. Conclusion
The first hurdle to overcome, in representing parties who
have stock options, is to research the law in your jurisdiction to
see whether the options will be classified as marital property, or
the separate property of the employee spouse. The majority of
jurisdictions are settled that the vested options will be deemed
marital, and subject to division. The unvested options may be
partially marital property, and the correct formula for determining the marital portion must be ascertained. Once the marital
portion of the options have been ascertained, many courts will
retain jurisdiction to divide the proceeds at a future date. However, if the stock options must be divided at dissolution, there are
many complicated formulas to determine the value of the options, at that time, for division. An expert witness will be required to aid the court in this valuation. It is beyond the scope of
this paper to address the specifics involved in such technical and
complicated steps that are involved in the process of stock valuation. There are experts, who are knowledgeable in this area, to
aid the practitioner in furthering the goal of dividing the marital
estate.
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