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WHAT’S NEW FOR CMBS 2.0 LOAN ORIGINATIONS AND WHY?

In a recent meeting with a group of mortgage bankers, I was asked about the differences 
between CMBS 1.01 and CMBS 2.02.   My response was simple -- “it is much more volatile and 
complex.”  The volatility is easy to see and is a result of market forces. 3  In a two week period, 
the headlines in Commercial Mortgage Alert have ranged from “Bond Pros Foresee Resumption 
of CMBS Rally”4 to “Soft Market Confronts CMBS Offering.”5  CMBS investors are demanding 
conservative underwriting, higher returns and assurances that the CMBS market will not revert to 
the practices that caused the CMBS market to crash in late 2007.  

While many of the differences between CMBS 1.0 and 2.0 relate to underwriting, there 
are also significant differences in loan documentation and the mandated structure of the CMBS 
borrowing entity.  These differences, driven by the experience of CMBS investors and special 
servicers and, in some instances, the bankruptcy of General Growth Properties (“GGP”)6, add 
complexity to CMBS 2.0 loan originations.  If you negotiated a CMBS loan for a borrower under 
CMBS 1.0 but have not yet done so under CMBS 2.0, you will quickly discover that much has 
changed.  Waiving what CMBS lenders now consider to be essential deal requirements rarely 
occurs, loan documents are much more rigid and subject to less negotiation and there is an 
expectation that every borrower, no matter the loan size, will satisfy the Standard & Poor’s 
(“S&P”) special purpose entity (“SPE”) requirements.7

While there are many changes from CMBS 1.0 to CMBS 2.0, the most notable changes 
for commercial real estate lawyers who represent borrowers and lenders are as follows:

A. Cash Management.  Nearly every transaction under CMBS 2.0, no matter the 
property type or loan size, will have some form of Cash Management.  This applies to multi-
family properties, manufactured housing communities and self-storage facilities, even though no 
one would ever expect the tenants at such properties to pay rent directly to a lockbox.8  On loans 
under $10 million, it may be possible to avoid Cash Management, but borrowers should expect 
to pay a higher spread9 for the privilege.  This was not the case under CMBS 1.0, where 
borrowers rarely encountered a cash management system for multi-family and similar property 
types and where stating the words “the other CMBS lender said they would not require cash 

1 A common reference to the Commercial  Mortgage-Backed Securities  market prior  to the cessation of  CMBS 
lending activities at the end of 2007.
2 A common reference to the CMBS market from and after the Fall of 2010, when the CMBS market re-started.
3 The volatility may also be a result of the Rating Agencies.  See, e.g., Al Yoon, Goldman-Citi Offering is Pulled  
Over Ratings, Wall St. J., July 29, 2011, at C6.
4 Bond Pros Foresee Resumption of CMBS Rally, Commercial Mortgage Alert, July 8, 2011, at 1.
5 Soft Market Confronts CMBS Offerings, Commercial Mortgage Alert, July 15, 2011, at 4.
6 In Re: General Growth Properties, Inc., 409 B.R. 43 (Bankr. S.D.N.Y. 2009).
7 U.S. CMBS Legal  and Structured Finance Criteria (Standard & Poor’s 2003) (referred to herein as the “S&P 
Criteria”).
8 Although, in a recent CMBS loan involving manufactured housing communities, the lender reserved the right, 
upon the occurrence of certain trigger events, to send tenant direction letters to 2,800 mobile home tenants directing 
them to send rent to a lockbox.  I speculate that if such notification letters were ever sent, many of the tenants would 
either ignore the letter or stop paying rent.
9 The spread is the number of basis points added to an index (usually swaps) to determine the interest rate.



management” would usually result in the CMBS lender dropping the cash management 
requirement in order to secure the deal.10 

The type of cash management system utilized by CMBS 2.0 lenders will vary based on 
property type.  If the mortgaged property is self storage, multi-family or a manufactured housing 
community, the borrower or property manager will be obligated to collect the rent and deposit 
the rent into a lockbox account.11  If the mortgaged property is a shopping center, office building 
or hotel, the CMBS lender will require the tenants or, in the case of a hotel, the credit card 
companies, to send rent/credit card receipts directly to the lockbox account.  Normally, the 
borrower may choose the lockbox bank so long as it satisfies certain eligibility requirements12 

and is willing to enter into an acceptable agreement for the lockbox services13.  A form of 
acceptable Deposit Account Control Agreement is attached as Exhibit A.

Once funds are deposited in the lockbox account, there are two options.  In most 
instances, a CMBS 2.0 lender will require the lockbox bank to transfer funds to an account 
controlled by the lender.  This account is referred to as the cash management account and funds 
from that account go through a “waterfall” to pay debt service, escrows required by the loan 
documents and other property level expenses, with excess cash flow going to the borrower until 
the occurrence of certain trigger events.14  The other option, assuming the CMBS loan is under a 
certain dollar amount,15 is that the CMBS lender may agree to permit funds on deposit in the 
lockbox to be swept directly to the borrower until the occurrence of certain trigger events16.   A 
form of Cash Management Agreement in a typical CMBS 2.0 transaction is attached as Exhibit 
B.  

The requirement for cash management is driven, in part, by the bankruptcy of GGP.  In 
the GGP bankruptcy, the court permitted certain SPE property-level debtors to upstream excess 
cash flow to the GGP parent company to obtain debtor-in-possession financing.17  Although the 
court provided various forms of adequate protection to the secured lenders, many in our 
profession and many CMBS investors believe the court’s decision would have been different if 
each property-level debtor had hard cash management in place at the property level at the time of 
the bankruptcy filing.  As a result, expect hard cash management in CMBS 2.0 loans.

10 In CMBS 2.0, I have not encountered the “corner cutting” caused by the competition in CMBS 1.0, or the “race to 
the bottom,” as some observers have called it.  In my experience, CMBS 2.0 lenders are genuinely concerned about  
the quality of the loans they securitize.  Their reputation, and jobs, depend on it.
11 This account may also be referred to as a “restricted account” and the agreements that create restricted accounts  
have  a  variety  of  names.   They  include  Deposit  Account  Control  Agreement,  Clearing  Account  Agreement, 
Restricted Account Agreement and Lockbox Account Agreement.
12 See S&P Criteria at 30.
13 Most large banks that can satisfy the S&P eligibility requirements almost always want indemnification in the 
lockbox agreement from the CMBS lender.  This requirement is a non-starter in the CMBS market.
14 This structure is commonly referred to as a “hard lockbox.”  The trigger events that may terminate the borrower’s  
right to receive excess cash flow include, for example, an event of default, a bankruptcy of the borrower or property 
manager,  the debt service  coverage  ratio falling below a certain level,  the bankruptcy of  a major tenant  at  the 
property or if a major tenant at the property “goes dark”.
15 The amount will vary, depending on the lender.
16 This structure is commonly referred to as a “springing lockbox.”  Once a trigger event occurs, the lockbox bank 
stops sweeping funds to the borrower’s account and starts sweeping funds to an account controlled by the lender.
17 General Growth Properties, 409 B.R. at 55.



B. Special Purpose Entities.  The requirements for SPEs in CMBS loans have not 
changed from CMBS 1.0.  However, CMBS 2.0 lenders are now requiring borrowers to strictly 
comply with the requirements, even on small loans.  S&P defines an SPE as “an entity, formed 
concurrently with or immediately prior to the subject transaction, that is unlikely to become 
insolvent as a result of its own activities and that is adequately insulated from the consequences 
of any related party’s insolvency.”18  With the exception of the definition of “Independent 
Director” (discussed below), the SPE provisions for inclusion in a borrower’s organizational 
documents for CMBS 2.0 are virtually identical to CMBS 1.0.  It is unlikely, however, that a 
CMBS 2.0 lender will waive any of the SPE requirements.  A sample set of inserts for a limited 
liability company borrower with a corporate managing member are attached as Exhibits C and D.

The requirements for recycled SPEs are set forth in Appendix XIV of the S&P Criteria. 
The S&P Criteria provide that “[g]enerally, an SPE entity should be formed immediately prior to 
the subject transaction in order to limit the risk that any prior activity involving the entity (i.e., 
activity occurring before the incurring of the indebtedness securing the rated securities) could be 
a basis for consolidation such the [sic] proposed SPE with any other entity.”19  Normally, a 
CMBS 2.0 lender will accept a recycled SPE if the recycled SPE provides the following 
representations and warranties to the lender:

The Borrower:

(1) is, has always been and shall continue to be 
duly formed, validly existing, and in good standing in the state of its incorporation 
or formation and in all other jurisdictions where it is qualified to do business;

(2) has paid all taxes which it owes and is not 
currently involved in any dispute with any taxing authority;

(3) is not now, nor has ever been, party to any 
lawsuit,  arbitration,  summons,  or  legal  proceeding  that  resulted  in  a  final 
judgment against it which has not been paid in full;

(4) has  no  judgments  or  liens  of  any  nature 
against it except for tax liens not yet due and the Permitted Encumbrances;

(5) has provided Lender with complete financial 
statements that reflect a fair and accurate view of the entity's financial condition; 

(f) has no material contingent or actual obligations not related to the 
Property, except as disclosed in the financial information furnished to Lender; and

(g) has never owned any property other than the Property and has 
never engaged in any business except the ownership and operation of the 
Property.

18 S&P Criteria at 87.
19 S&P Criteria at 94.



Most of the time, recycled SPEs provide these representations and warranties, but 
occasionally, issues arise.  In a recent transaction, a borrower created an SPE under CMBS 1.0 to 
own and operate a shopping center.  The borrower released an outparcel pursuant to the 
provisions of the CMBS 1.0 loan documents.  Although the release of an outparcel did not cause 
a problem for the CMBS 1.0 lender, it created a problem when the SPE sought to refinance with 
a CMBS 2.0 lender because the SPE was not able to make the representation in subsection (g) 
above.   In many states, this is not a problem because the solution is simply to transfer the 
mortgaged property to a newly created SPE.  If, however, the remaining mortgaged property is 
located in a state in which there is a substantial transfer tax (e.g. Florida), it becomes more 
complicated.  The CMBS 2.0 lender must make certain representations and warranties upon 
securitization of the loan (see discussion below) and seeks to avoid an exception to the 
representations and warranties regarding SPEs.  Accordingly, counsel seeking a waiver of the 
recycled SPE representations and warranties may expect resistance from the CMBS 2.0 lender. 
Most of these situations may be avoided with careful planning or additional structure20, but it 
adds to the complexity and expense of the transaction.

C. Independent Directors.  There have been significant changes to the independent 
director requirement.  First, CMBS 2.0 lenders now require independent directors for the vast 
majority of loans.  Secondly, borrowers are required to utilize a nationally-recognized company 

20 In Florida, for example, it is possible to ground lease the mortgaged property to a newly created SPE.  The newly 
created SPE and the fee owner both join in the mortgage to subject both the fee and leasehold estates to the lien of  
the mortgage.  If  a substantive non-consolidation opinion is required,  the analysis  is more difficult  because the 
lender will require a “pairing” between the SPE borrower and fee owner, but, interestingly, there are law firms who  
are willing to deliver these opinions.



to provide professional independent directors.21  Finally, borrowers are required to provide notice 
to lender prior to the removal of an independent director.

Nearly all of the changes to the independent director requirements are related to the GGP 
bankruptcy.  In General Growth, certain secured creditors sought to dismiss the bankruptcy 
action based on a bad faith filing.22  One of the assertions of the secured creditors to support their 
claim of bad faith was that GGP replaced the independent directors on the eve of the bankruptcy 
filing without notifying either the existing independent directors or the secured creditors.  The 
court ruled that these facts did not constitute subjective bad faith and noted “[t]he corporate 
documents did not prohibit this action or purport to interfere with the rights of a shareholder to 

21 In CMBS 1.0, the typical definition of an independent director was as follows:   

“Independent Director” shall mean a natural Person who is not at the time of initial appointment 
and has not been at any time during the preceding five (5) years:  (a) a stockholder, director, 
officer, employee, partner or member of the Borrower, the SPE Principal or any affiliate of either 
of them; (b) a customer, supplier or other person who purchases any goods or services from or 
derives any revenues from its activities with the Borrower, the SPE Principal or any affiliate of 
either of them; (c) a person or other entity controlling or under common control with any such 
stockholder, member, partner, customer, supplier or other person; (d) an attorney or counsel to the 
Borrower, the SPE Principal or any of their affiliates or (e) a member of the immediate family of 
any such stockholder, director, officer, employee, member, partner, customer, supplier or other 
person.”

In CMBS 2.0, the typical definition of an independent director is as follows:

“Independent  Director”  shall  mean  a  natural  Person  who  (a) is  not  at  the  time  of  initial 
appointment, or at any time while serving in such capacity, and is not, and has never been, and 
will not while serving as Independent Director be: (i) a stockholder, director (with the exception of 
serving as the Independent Director of Borrower), officer, employee, partner, member (other than 
a “special member” or “springing member”), manager, attorney or counsel of Borrower, equity 
owners  of  Borrower  or  Guarantor  or  any Affiliate  of  Borrower  or  Guarantor;  (ii) a  customer, 
supplier or other person who derives  any of its purchases  or revenues from its activities with 
Borrower or Guarantor, equity owners of Borrower or Guarantor or any Affiliate of Borrower or 
Guarantor;  (iii) a  Person  Controlling  or  under  common  Control  with  any  such  stockholder, 
director, officer, employee, partner, member, manager, attorney, counsel, equity owner, customer,  
supplier  or  other  Person;  or  (iv) a  member  of  the immediate family of  any such stockholder, 
director, officer, employee, partner, member, manager, attorney, counsel, equity owner, customer,  
supplier or other Person and (b) has (i) prior experience as an independent director or independent 
manager for a corporation, a trust or limited liability company whose charter documents required 
the unanimous consent of all independent directors or independent managers thereof before such 
corporation, trust or limited liability company could consent to the institution of bankruptcy or 
insolvency proceedings  against  it  or  could  file  a  petition  seeking  relief  under  any  applicable  
federal or state law relating to bankruptcy and (ii) at least three years of employment experience 
with  one  or  more  nationally-recognized  companies  that  provides,  inter alia,  professional 
independent directors or independent managers in the ordinary course of their respective business 
to issuers of securitization or structured finance instruments, agreements or securities or lenders  
originating  commercial  real  estate  loans  for  inclusion  in  securitization  or  structured  finance 
instruments, agreements or securities (a “Professional Independent Director”) and is at all times 
during his or her service as an Independent Director of Borrower an employee of such a company  
or companies.  A natural Person who satisfies the foregoing definition except for being (or having 
been) the independent director or independent manager of a “special  purpose entity” affiliated 
with Borrower (provided such affiliate does not or did not own a direct or indirect equity interest 



appoint independent directors to the Board.”23  As a result of the decision in General Growth, 
CMBS 2.0 loan documents typically require at least 30 days notice to the lender before the 
removal of an independent director.  More importantly, failure to provide such notice usually 
results in the loan becoming fully recourse to the borrower and carve-out guarantor.
 

D. Impact of Real Estate Mortgage Investment Conduit (“REMIC”) Regulations 
upon a Partial Release of Mortgaged Property.  On August 17, 2010, the Internal Revenue 
Service released Revenue Procedure 2010-30 (the “Revenue Procedure”).  The Revenue 
Procedure and the Treasury regulations24 it was intended to clarify impacts CMBS 2.0 loan 
originations if the borrower reserves the right in the loan documents to obtain a partial release of 
the mortgaged property and the conditions precedent for such a release do not contain a loan-to-
value provision.  The release may relate to a multi-property transaction, a future outparcel, a 
substitution of collateral or a release following casualty or condemnation.  Treasury regulations 
issued in September 2009 permit certain modifications of CMBS loans so long as the mortgage 
loan continues to be “principally secured” by an interest in real property after the modification. 
The effect of these regulations and Revenue Procedure 2010-30 for new CMBS loan originations 
is that the loan documents should contain a provision that prohibits the release of mortgaged 
property if the loan-to-value ratio after the release exceeds 125% unless the borrower makes a 
payment of principal in an amount not less than the amount required by the REMIC regulations. 

Hypothetically, the impact of these regulations is illustrated as follows.  If the mortgaged 
property is a shopping center and the CMBS borrower wants the right to release an outparcel in 
the future, the CMBS borrower will almost always be able to negotiate the right, especially if the 
CMBS lender did not attribute any value to the outparcel.  Since the lender is not attributing any 
value to the outparcel, CMBS 1.0 lenders would not include a loan-to-value test in the conditions 
precedent to a release.  Under CMBS 2.0, the REMIC regulations require language similar to the 
following:

Notwithstanding the foregoing provisions of this Section, if the Loan is 
included in a REMIC Trust, no release of the Outparcel will be permitted unless, 
immediately after the release, either (i) the ratio of the unpaid principal balance of 
the Loan to the value of the Remaining Property is equal to or less than 125% 
(such value to be determined, in Lender’s sole discretion, by any commercially 
reasonable method permitted to a REMIC Trust) or (ii) the principal balance of the 
Loan is paid down by the least of the following amounts:  (A) only if the Outparcel 
is sold, the net proceeds of an arm’s length sale of the Outparcel to an unrelated 
Person, (B) the fair market value of the Outparcel at the time of the release, or (C) 

in an Borrower) shall not be disqualified from serving as an Independent Director, provided that 
such natural Person satisfies all other criteria set forth above and that the fees such individual  
earns from serving as independent director or independent manager of affiliates of Borrower or in 
any given year constitute in the aggregate less than five percent (5%) of such individual’s annual 
income  for  that  year.   A  natural  Person  who  satisfies  the  foregoing  definition  other  than 
subparagraph (a)(ii) shall not be disqualified from serving as an Independent Director of Borrower 
if such individual is a Professional Independent Director and such individual complies with the 
requirements of the previous sentence.

22 General Growth Properties, 409 B.R. at 46.
23 Id. at 68.
24 26 C.F.R. §§ 1.860G-2(a)(8) and 1.860G-2(b) (2011).



an amount such that the Loan to Value Ratio of the Loan (as so determined by 
Lender) does not increase after the release, unless the Lender receives an opinion 
of counsel that if the amount in (ii) is not paid, the Securitization will not fail to 
maintain its status as a REMIC Trust as a result of the release.

Although, at loan origination, no one anticipates a loan-to-value ratio in excess of 125%, 
many borrowers and their counsel object to this provision arguing it should not be required 
because the lender is not attributing any value to the release parcel and the only reason it is being 
included as part of the mortgaged property is because the outparcel is not separately subdivided 
on the day of the closing.  Unfortunately, these arguments are ineffective because a failure to 
include such a provision will make the loan REMIC ineligible.

F. New Representations and Warranties for CMBS 2.0 Lenders.  When a CMBS 
lender securitizes a mortgage loan, it must provide representations and warranties to CMBS 
investors.  Under agreements entered into among the CMBS lender and other parties to the 
securitization, the CMBS investors have a right to require the CMBS lender to repurchase the 
loan in the event any of the representations or warranties are untrue or inaccurate.  In CMBS 1.0, 
the representations and warranties varied from lender to lender and were not particularly detailed 
with respect to underwriting practices.  In CMBS 2.0, the Commercial Real Estate Finance 
Council (“CREFC”) has published model representations and warranties (the “Model Reps”) 
and, slowly, CMBS 2.0 lenders are beginning to adopt the Model Reps.

According to CREFC, the Model Reps “standardize the representations and warranties 
that lenders must make concerning the qualities and characteristics of the loans and due diligence 
performed on the borrowers and properties.”25  CREFC points out that “Dodd-Frank specifically 
recognizes ‘adequate’ representations and warranties as one of several risk-retention options for 
commercial mortgages because issuers and originators would be held accountable for losses 
sustained on loans that failed to meet the specified characteristics.”26 

If you represent borrowers, you might wonder how the Model Reps will affect your 
client.  After all, the borrower is not giving representations and warranties to the CMBS 
investors, right?  That’s correct, but the Model Reps impact the borrower as CMBS lenders are 
careful to avoid exceptions to the representations and warranties.  That means your borrower 
client must be able to satisfy the requirements for an SPE, as an example, that the lender is not 
going to waive the insurance requirements below what is required by the Model Reps, that 
lenders will focus more closely on tenant estoppels and there will generally be less flexibility for 
lenders to negotiate provisions in the loan documents they consider to be critical, such as the 
non-recourse carve-out provisions.   

Conclusion:

The CMBS market is critical to the recovery of the broader commercial real estate 
market.   Because of the additional structuring, originating loans in CMBS 2.0 requires patience, 

25 Press Release, CRE Finance Council, CRE Finance Council Unveils Market Standards for CMBS 2.0 (Mar. 24, 
2011).
26 Id.



careful planning and an understanding of why the requirements imposed by CMBS 2.0 lenders 
are important.   Let’s hope the lessons learned from CMBS 1.0 will not soon be forgotten or 
eroded by the fierce competition that set the stage for the “race to the bottom” in CMBS 1.0.    
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EXHIBIT A

DEPOSIT ACCOUNT CONTROL AGREEMENT

(Hard Lockbox)

This  Deposit Account Control Agreement (the “Agreement”) is made as of _____, 2011, by 
and  among  ______________________,  a  _________________  (“Borrower”), 
__________________________________,  a  ________________________  (“Lender”)  and 
_________________________________ (“Bank”). 

1. Establishment of Account. 
a. Borrower and Bank acknowledge and confirm that Borrower has established with Bank 

an account or accounts with account number(s) as set forth on the signature page to this 
Agreement  (individually  or  collectively,  the  “Restricted  Account”),  and  that  the 
Restricted Account is subject to lockbox services provided by Bank in accordance with 
Section 7 of this Agreement and Bank’s standard lockbox policies and procedures (if 
applicable).

b. The Restricted Account shall be in the name of Borrower for the benefit of Lender (or in  
such other  name as Lender may direct  in writing).   The Restricted Account  shall  be  
assigned  the  federal  tax  identification  number  of  Borrower,  which  number  is 
__________.

c. Each  account  designated  as  a  Restricted  Account  includes,  for  purposes  of  this 
Agreement,  and  without  the  necessity  of  separately  listing  subaccount  numbers,  all  
subaccounts presently existing or hereafter established for deposit reporting purposes and 
integrated  with  the  Restricted  Account  by  an  arrangement  in  which  deposits  made 
through subaccounts are posted only to the Restricted Account.

d. The Restricted Account (Account no. __________) shall at all times have a minimum 
balance of $5,000 (the “Minimum Balance”).

e. Each Restricted Account is an Eligible Account.  As used herein, (i) “Eligible Account” 
shall mean a separate and identifiable account from all other funds held by the holding  
institution that is either (i) an account or accounts maintained with a federal or state-
chartered depository institution or trust company which complies with the definition of  
Eligible Institution or (ii) a segregated trust account or accounts maintained with a federal  
or state chartered depository institution or trust company acting in its fiduciary capacity 
which, in the case of a state chartered depository institution or trust company is subject to 
regulations substantially similar to 12 C.F.R. §9.10(b), having in either case a combined 
capital and surplus of at least $50,000,000 and subject to supervision or examination by 
federal and state authority.  An Eligible Account will not be evidenced by a certificate of  
deposit,  passbook  or  other  instrument  and  (ii)  “Eligible  Institution”  shall  mean  a 
depository  institution  or  trust  company  insured  by  the  Federal  Deposit  Insurance 
Corporation the short term unsecured debt obligations or commercial paper of which are 
rated at least "A-1+" by Standard & Poor’s Ratings Group (“S&P”), "P-1" by Moody’s 
Investors Service, Inc. (“Moody’s”), and "F-1+" by Fitch, Inc. (“Fitch”) in the case of 
accounts in which funds are held for thirty (30) days or less or, in the case of Letters of  
Credit or accounts in which funds are held for more than thirty (30) days, the long term 



unsecured debt  obligations  of  which are rated at  least  “AA-” by Fitch and S&P and  
“Aa3” by Moody’s.

2. Lender’s Interest in Restricted Account.  Borrower represents that it has granted, or intends to 
grant, a security interest in the Restricted Account to Lender.  Borrower hereby confirms the 
security interest granted, or to be granted, by Borrower to Lender in all of Borrower’s right,  
title and interest in and to the Restricted Accounts and all sums now or hereafter on deposit in 
or payable or withdrawable from the Restricted Accounts (the “Restricted Account Funds”, 
which includes, if applicable, all financial assets, security entitlements, investment property,  
and  other  property  and  the  proceeds  thereof  now  or  at  any  time  hereafter  held  in  the 
Restricted  Accounts).   Lender  hereby appoints  Bank  as  agent  for  Lender  solely  for  the 
purpose  of  perfecting  the  security  interest  of  Lender  in  the  Restricted  Account  and  the 
Restricted Account Funds.

3. Lender Control.  Except  as otherwise provided in this Agreement,  Borrower agrees that the 
Restricted  Account  and  the  Restricted  Account  Funds  are  subject  to  the  sole  dominion, 
control and discretion of Lender.  Bank, Lender and Borrower each agree that Bank will  
comply  with  instructions  given  to  Bank  by  Lender  directing  disposition  of  funds  in  the 
Restricted  Account  (collectively  “Disposition  Instructions”)  without  further  consent  by 
Borrower or any other person.  Except as otherwise required by law, Bank will not agree with 
any third party to comply with instructions for disposition of funds in the Restricted Account.

4. No Access to Restricted Account.  Borrower acknowledges and agrees that (a) subject to the 
terms  hereof,  neither  Borrower  nor  any other  person  claiming  on  behalf  of,  or  through, 
Borrower  shall  have  any  right,  title  or  interest,  whether  expressed  or  implied,  in  the  
Restricted Account or to withdraw or make use of any amounts from the Restricted Account, 
and (b) unless required by applicable law, Borrower shall not be entitled to any interest on 
amounts held in the Restricted Account.

5. Disbursements from Restricted Account.
a. Unless otherwise instructed by Lender in writing in accordance with  Section 3 above, 

Bank will transfer the full amount of the collected and available balance in the Restricted 
Account (after deduction of the Minimum Balance and other amounts permitted under 
Section 6 hereof), daily by wire transfer (or other means in Bank’s sole discretion) of 
immediately available funds to the following account of [Lender] or such other account  
specified by Lender in writing (the “Destination Account”):

Bank Name: _______________________
Bank Address: _______________________
ABA Number: _______________________
Account Number: _______________________
Account Name: _______________________
Reference: Loan No.: ______________

b. Unless Bank separately agrees in writing to the contrary, Bank will have no obligation to 
disburse funds or assets in accordance to this  Section 5 or in response to Disposition 
Instructions other than by automatic standing wire.  Any disposition of funds or assets 
which Bank makes pursuant to this Agreement is subject to Bank’s standard policies, 
procedures  and  documentation  governing  the  type  of  disposition  made;  provided, 
however, that in no circumstances will any such disposition require Borrower’s consent.



c. Funds available for disbursement from the Restricted Account in accordance with this  
Section 5 shall not include any rents or additional rents which are paid for more than one 
month in advance, which shall be retained in the Restricted Account and not released 
without Lender’s written consent until payment thereof is due under the applicable lease 
or agreement.  Lender and Borrower agree to notify Bank in writing as to the amount of  
any such rents and/or additional rents that should be retained in the Restricted Account 
and the date such funds may be disbursed from the Restricted Account in such manner as  
to afford Bank a reasonable opportunity to act upon such notice.

6. Partial Subordination of Bank’s Rights.  Bank hereby subordinates to the security interest of 
Lender in the Restricted Account (i) any security interest which Bank may have or acquire in  
the Restricted Account,  and (ii) any right  which Bank may have or acquire to set off  or  
otherwise apply any Restricted Account Funds against the payment of any indebtedness from 
time to time owing to Bank from Borrower; provided, however, that, Bank retains the right to  
set  off  against  and to charge the Restricted Account for (A) any Bank charges,  fees and 
expenses related to the Restricted Account and the services provided thereto, (B) all items  
deposited in and credited to such account and subsequently returned unpaid or with respect to 
which Bank fails to receive final settlement and (C) all items deposited in and credited to  
such account in error.  If amounts in the Restricted Account are insufficient to fully reimburse 
Bank for such amounts,  Borrower agrees to pay such deficiency to Bank in immediately 
available funds, without setoff or counterclaim, within five (5) calendar days after demand of  
Bank.

7. Bank Obligations with respect to Restricted Account. 
a. To the extent items deposited to a Restricted Account have been received in one or more  

post  office  lockboxes  maintained  for  Borrower  by  Bank  (each  a  “Lockbox”)  and 
processed  by  Bank  for  deposit,  Borrower  acknowledges  that  Borrower  has  granted 
Lender a security interest in all such items (the “Remittances”).  Lender alone will have 
the right and ability to so instruct Bank regarding the receipt, processing or deposit of  
Remittances.  Borrower and Lender acknowledge and agree that Bank’s operation of each 
Lockbox, and the receipt,  retrieval,  processing and deposit  of Remittances, will  at  all  
times be governed by Bank’s Master Agreement for Treasury Management Services, and 
by Bank’s procedures set forth on Exhibit A attached hereto.

b. The parties agree that items deposited in the Restricted Account shall be deemed to bear  
the valid and legally binding endorsement of the payee and to comply with all of Bank’s 
requirements for the supplying of missing endorsements, now or hereafter in effect.  As 
between Borrower and Lender, any deposit made by or on behalf of Borrower into the 
Restricted  Account  shall  be  deemed  deposited  into  the  Restricted  Account  when  the 
funds in respect of such deposit shall become collected funds.

c. Any item deposited by or on behalf  of  Borrower in the Restricted Account which is 
returned for insufficient or uncollected funds will be re-deposited by Bank one time.

8. Balance Reports and Bank Statements.  Bank agrees, at the telephone or written request of 
Lender on any day on which Bank is open to conduct its regular banking business, other than 
a Saturday, Sunday or public holiday (each a “Business Day”), to make available to Lender 
information directly related to the Restricted Account, by a transmission method determined  
by Bank,  in Bank’s  sole discretion.   Borrower expressly consents to this transmission of 
information.   Bank will,  on receiving a  written request  from Lender,  send to  Lender  by 
United States mail, at the address indicated for Lender after its signature to this Agreement,  



duplicate copies of all periodic statements on the Restricted Account which are subsequently 
sent to Borrower.

9. Bank Fees.  Borrower  agrees  to  pay  all  Bank’s  fees  and  charges  for  the  maintenance  and 
administration of the Restricted Account and for the treasury management and other account  
services provided with respect to the Restricted Account and any Lockboxes (collectively 
“Bank Fees”), including, but not limited to, the fees for (a) funds transfer services received 
with respect to the Restricted Account, (b) lockbox processing services (if applicable), (c) 
funds advanced to cover overdrafts in the Restricted Account (but without Bank being in any 
way obligated to make any such advances), and (d) duplicate bank statements.  The Bank 
Fees will be paid by Bank debiting one or more of the Restricted Account on the Business  
Day that the Bank Fees are due, without notice to Lender or Borrower.  If  there are not 
sufficient funds in the Restricted Account to cover fully the Bank Fees on the Business Day  
Bank attempts to debit them from the Restricted Account, such shortfall or the amount of  
such Bank Fees will be paid by Borrower to Bank, without setoff or counterclaim, within five 
(5) calendar days after demand from Bank.

10. Account  Documentation.   Except  as  specifically  provided  in  this  Agreement,  Lender  and 
Borrower agree that the Restricted Account will be subject to, and Bank’s operation of the 
Restricted  Account  will  be  in  accordance  with,  the  terms  of  Bank’s  applicable  deposit 
account  agreement  governing  the  Restricted  Account  (the  “Account  Agreement”).   All 
documentation referenced in this Agreement  as governing any Restricted Account, or the 
processing  of  any  Remittances,  is  hereinafter  collectively  referred  to  as  the  “Account 
Documentation”.  Borrower agrees, upon Bank’s request, to promptly execute and deliver the 
Account Documentation to Bank.  For the avoidance of doubt, the parties hereto acknowledge 
and  agree  that  pursuant  to  the  Account  Documentation,  the  Restricted  Account  may  be 
subject to Bank’s sweep product services.  The parties agree that, in the event of a conflict 
between this Agreement and the Account Documentation, this Agreement shall control.

11. Legal Compliance.
a. If Bank at any time receives notice of the commencement of a bankruptcy case or other 

insolvency or  liquidation  proceeding  by  or  against  Borrower,  Bank  will  continue  to 
comply with its obligations under this Agreement, except to the extent that any action 
required of Bank under this Agreement is prohibited under applicable bankruptcy laws or 
regulations or is stayed pursuant to the automatic stay imposed under the United States 
Bankruptcy Code or by order of any court or agency.

b. Bank will comply with any legal process, legal notice or court order it receives in relation 
to a Restricted Account if Bank determines in its sole discretion that the legal process, 
legal notice or court order is legally binding on it.

c. If at any time Bank, in good faith, is in doubt as to the action it should take under this  
Agreement,  Bank shall  have the right  (i)  to  commence  an interpleader  in the  United 
States District Court in the State of __________ and/or (ii) to take no further action, 
except, in each case, in accordance with joint instructions from Lender and Borrower or  
in accordance with the final order of the court in such action.

12. Indemnification.  Borrower  will  indemnify,  defend  and  hold  harmless  Bank,  its  officers, 
directors, employees, and agents (collectively, the “Indemnified Parties”) from and against 
any  and  all  claims,  demands,  losses,  liabilities,  damages,  costs  and  expenses  (including 
reasonable attorneys’ fees) (collectively “Losses and Liabilities”) Bank may suffer or incur as 



a result of or in connection with (a) Bank complying with any binding legal process, legal  
notice or court order referred to in the immediately preceding section of this Agreement, (b) 
Bank  following  any  instruction  or  request  of  Lender,  including  but  not  limited  to  any 
Disposition Instructions, or (c) Bank complying with its obligations under this Agreement,  
except to the extent such Losses and Liabilities are caused by Bank’s gross negligence or 
willful misconduct.

13. Termination.  This Agreement may be terminated by Lender or Bank at any time by either of 
them giving thirty (30) calendar days prior written notice of such termination to the other 
parties to this Agreement at their contact addresses specified after their signatures to this  
Agreement; provided, however, that this Agreement may be terminated (i) immediately upon 
prior written notice from Bank to Borrower and Lender should Borrower or Lender fail to  
make  any payment  when due to Bank from Borrower  or  Lender  under  the  terms  of  this 
Agreement, or (ii) immediately upon prior written notice from Lender to Bank on termination 
or release of Lender’s security interest in the Restricted Account; provided that any notice 
from Lender under clause (ii) of this sentence must contain Lender’s acknowledgement of the 
termination or release of its security interest in the Restricted Account.  Borrower’s payment  
obligations  hereunder,  as  well  as  the  indemnifications  made,  and  the  limitations  on  the 
liability of Bank accepted by Borrower and Lender under this Agreement will continue after 
the termination of this Agreement with respect to all the circumstances to which they are  
applicable, existing or occurring before such termination, and any liability of any party to this 
Agreement, as determined under the provisions of this Agreement, with respect to acts or 
omissions of such party prior to such termination will also survive such termination.  Upon 
any termination of this Agreement, Bank will transfer all collected and available balances  
(less any deductions permitted under Section 6 hereof) in the Restricted Account on the date 
of such termination in accordance with Lender’s written instructions.

14. Modifications, Amendments, and Waivers.  This Agreement may not be modified or amended, 
or any provision thereof waived, except in writing signed by all the parties to this Agreement.

15. Notices.  All notices from one party to another must be in writing, must be delivered to Borrower,  
Lender  and/or  Bank  at  their  contact  addresses  specified  after  their  signatures  to  this 
Agreement, or any other address of any party communicated to the other parties in writing,  
and will be effective on receipt.  Any notice sent by a party to this Agreement to another 
party  must  also  be  sent  to  all  other  parties  to  this  Agreement.   Bank  is  authorized  by 
Borrower  and Lender  to  act  on any instructions  or  notices  received by Bank if  (a)  such 
instructions  or  notices  purport  to  be  made  in  the  name  of  Lender,  (b)  Bank  reasonably 
believes that they are so made, and (c) they do not conflict with the terms of this Agreement  
as such terms may be amended from time to time,  unless such conflicting instructions or  
notices are supported by a court order.

16. Successors  and Assigns.   Neither  Borrower  nor  Lender  may assign  or  transfer  its  rights  or 
obligations under this Agreement to any person or entity without the prior written consent of 
Bank,  which consent  will  not  be unreasonably withheld or delayed.   Notwithstanding the 
foregoing, Lender may transfer its rights and duties under this Agreement to (i) a transferee to 
which, by contract or operation of law, Lender transfers substantially all  of its rights and 
duties under the financing or other arrangements between Lender and Borrower, or (ii) if  
Lender is acting as a representative in whose favor a security interest is created or provided 
for, a transferee that is a successor representative; provided that as between Bank and Lender,  
Lender will not be released from its obligations under this Agreement unless and until Bank 
receives  any  such  transferee’s  binding  written  agreement  to  assume  all  of  Lender’s 



obligations hereunder.  Bank may not assign or transfer its rights or obligations under this 
Agreement to any person or entity without the prior written consent of Lender, which consent  
will not be unreasonably withheld or delayed; provided, however, that no such consent will  
be required if such assignment  or transfer takes place as part of  a merger,  acquisition or  
corporate reorganization affecting Bank.

17. Governing Law.  This Agreement will be governed by and be construed in accordance with the 
laws of the State of New York, without regard to conflict of laws principles.  This state will 
also  be  deemed  to  be  Bank’s  jurisdiction,  for  purposes  of  Article  9  of  the  Uniform 
Commercial Code as it applies to this Agreement.

18. Severability.  To the extent that the terms of this Agreement are inconsistent with, or prohibited  
or unenforceable under, any applicable law or regulation, they will be deemed ineffective 
only to the extent of such prohibition or enforceability,  and will be deemed modified and 
applied in a manner consistent with such law or regulation.  Any provision of this Agreement  
which is deemed unenforceable or invalid in any jurisdiction will not affect the enforceability  
or validity of the remaining provisions of this Agreement or the same provision in any other 
jurisdiction.

19. Counterparts.  This Agreement may be executed in any number of counterparts each of which 
will be an original with the same effect as if the signatures were on the same instrument.  
Delivery of an executed counterpart of a signature page of this Agreement by telecopier or  
electronic image scan transmission (such as a “pdf’ file) will be effective as delivery of a  
manually executed counterpart of the Agreement.

20. Entire Agreement.  This Agreement, together with the Account Documentation, contains the 
entire and only agreement among all the parties to this Agreement and between Bank and 
Borrower, on the one hand, and Bank and Lender, on the other hand, with respect to (a) the 
interest of Lender in the Restricted Account and Restricted Account Funds, and (b) Bank’s 
obligations  to  Lender  in  connection  with  the  Restricted Account  and Restricted Account 
Funds.

21. Waiver of Jury Trial.  The parties hereto hereby waive all rights to a trial by jury in any action 
or proceeding relating to the Restricted Account or this Agreement.

22. Certain Matters Affecting Bank.
a. Bank may rely and shall be protected in acting or refraining from acting upon any notice, 

request,  consent,  order,  certificate,  report,  opinion  or  document  (including,  but  not 
limited to, electronically confirmed facsimiles thereof) believed by it to be genuine and to 
have  been  signed  or  presented  by  the  proper  party  or  parties.   Bank  shall  have  no  
obligation to review or confirm that actions taken pursuant to the foregoing in accordance 
with this Agreement comply with any other agreement or document to which it is not a  
party.

b. The duties and obligations of Bank set forth in this Agreement shall be determined solely 
by the express provisions of this Agreement.  Bank shall not be liable except for the  
performance of its duties and obligations as are specifically set forth herein.  No implied 
covenants or obligations shall be read into this Agreement against Bank.  Bank makes no 
express or implied representations or warranties with respect to its obligations under this 
Agreement, except for those expressly set forth herein.



c. Bank will  not be liable to Borrower, Lender or any other person for any Losses and 
Liabilities  caused  by  (i)  circumstances  beyond  Bank’s  reasonable  control  (including, 
without  limitation,  computer  malfunctions,  interruptions  of  communication  facilities, 
labor difficulties, acts of God, wars, or terrorist attacks) or (ii) any other circumstances,  
except, in each case, to the extent that such Losses and Liabilities are directly caused by  
Bank’s gross negligence or willful misconduct.

d. IN  NO  EVENT  WILL BANK  BE LIABLE  FOR ANY  INDIRECT,  SPECIAL, 
CONSEQUENTIAL  OR  PUNITIVE  DAMAGES,  WHETHER  OR  NOT  THE 
LIKELIHOOD  OF  SUCH  DAMAGES  WAS  KNOWN  TO  BANK,  AND 
REGARDLESS OF THE FORM OF THE CLAIM OR ACTION, OR THE LEGAL 
THEORY ON WHICH IT IS BASED.

e. Any action against Bank by Borrower or Lender under or related to this Agreement must 
be brought within twelve (12) months after the cause of action accrues.
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EXHIBIT B

CASH MANAGEMENT AGREEMENT
THIS CASH MANAGEMENT AGREEMENT (this “Agreement”), dated as of ____________, 
201___,  among  _________________________,  a  _________________,  having  its  principal 
place  of  business  at  ____________________________  (“Borrower”), 
_______________________________,  a  ____________________________________, having 
an  address  at  ____________________________  (“Lender”),  ____________________,  a 
____________, having an address at ________________, acting in its capacity as a depository 
bank  (“Agent”)  and  ____________________,  a  _____________,  having  an  address  at 
________________ (“Manager”).

W   I   T   N   E   S   S   E   T   H  :
WHEREAS, pursuant to that certain Loan Agreement (as the same may hereafter be amended, 
restated, replaced, supplemented, renewed, extended or otherwise modified from time to time, 
the “Loan Agreement”), dated the date hereof, between Borrower and Lender, Lender has made 
a loan (the “Loan”) to Borrower in the principal amount of $_____________, which Loan is 
evidenced by that certain Fixed Rate Note, dated as of the date hereof made by Borrower in favor 
of Lender (as the same may hereafter be amended, restated, replaced, supplemented, renewed, 
extended or  otherwise modified  from time  to  time the “Note”),  and secured by that  certain 
Mortgage, Assignment of Leases and Rents and Security Agreement, dated as of the date hereof 
(as the same may hereafter be amended, restated, replaced, supplemented, renewed, extended or 
otherwise modified from time to time, the “Mortgage”), made by Borrower for the benefit of 
Lender, covering that certain property described in the Mortgage; 

WHEREAS, pursuant to the Loan Agreement and the Mortgage, Borrower has granted to Lender 
a  security  interest  in  all  of  Borrower’s  right,  title  and  interest  in,  to  and  under  the  Rents 
(hereinafter defined) and has assigned and conveyed to Lender all of Borrower’s right, title and 
interest in, to and under the Rents due and to become due to Borrower;

WHEREAS, in order to fulfill all of its obligations under the Loan Agreement, Borrower has 
agreed that all  Rents  and other revenues  from the Property will  be deposited directly into a 
certain Lockbox Account established by Borrower with Lockbox Bank on the date hereof and 
which  Rents  and  other  revenues  from  the  Property  shall  be  transferred  from  the  Lockbox 
Account by the Lockbox Bank on each Business Day into the Cash Management Account and 
shall be applied as hereinafter set forth; and

WHEREAS, Borrower and Manager have entered into that certain Management Agreement, with 
respect to the Property, pursuant to which Manager has agreed to manage the Property.

NOW, THEREFORE, in consideration of the covenants herein contained and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto agree as follows:

ARTICLE 2:    DEFINITIONS

(a) GENERAL  



.  As used herein, the following terms shall have the following definitions:

“Affiliate”:  as defined in the Loan Agreement.

“Agent”:  as defined in the preamble hereof, together with its successors and assigns.

“Agent Subaccount”:  as defined in Section 2.1(b) hereof.

“Agreement”:  as defined in the preamble hereof.

“Approved Annual Budget”:  as defined in the Loan Agreement.

“Borrower”:   as  defined  in  the  preamble  hereof,  together  with  its  successors  and 
permitted assigns.

“Borrower Remainder Subaccount”: as defined in Section 2.1(b) hereof.

“Business Day”: as defined in the Loan Agreement.

“Cash Management Account”:  as defined in Section 2.1(b) hereof.

 “Cash Sweep Event”:  as defined in the Loan Agreement. 

 “Cash Sweep Period”:  as defined in the Loan Agreement. 

“Collateral”:  as defined in Section 5.1(a) hereof.

“Debt Service Subaccount”:  as defined in Section 2.1(b) hereof.

“Eligible Account”:  as defined in the Loan Agreement.

“Eligible Institution”:  as defined in the Loan Agreement.

“Event of Default”:  as defined in the Loan Agreement.

“Excess Cash Flow”:  as defined in Section 3.4(i) hereof.

 “Excess Cash Flow Subaccount”:  as defined in Section 2.1(b) hereof.

“Extraordinary Expense Subaccount”:  as defined in Section 2.1(b) hereof.

“Extraordinary Expenses”:  as defined in the Loan Agreement.

“Fee Agreement”:  as defined in Section 8.4(a) hereof.

“Insurance Premiums”:  as defined in the Loan Agreement.

“Lease”:  as defined in the Loan Agreement.



“Lender”:  as defined in the preamble hereof, together with its successors and assigns; it 
being agreed that Servicer may act for and on behalf of Lender under this Agreement.

“Loan”:  as defined in the Recitals hereto.

“Loan Agreement”:  as defined in the Recitals hereto.

“Loan Documents”:  shall have the meaning set forth in the Loan Agreement.

“Lockbox Account”:  as defined in Section 2.1(a) hereof.

“Lockbox Account Agreement”: as defined in Section 2.1(a) hereof.

“Lockbox Bank”:  shall mean _________________________, a ________________, or 
any successors or permitted assigns thereof.

“Manager”:  as defined in the Recitals hereto.

“Mortgage”:  as defined in the Recitals hereto.

“Note”:  as defined in the Recitals hereto.

“Notice”:  as defined in Section 8.7 hereof.

“Obligations”:  as defined in Section 5.1(a) hereof.

“Operating Expenses”:  as defined in the Loan Agreement.

“Operating Expense Subaccount”:  as defined in Section 2.1(b) hereof.

“Payment Date”:  as defined in the Loan Agreement.

“Permitted Investments”:  as defined in the Loan Agreement.  

“Person”:  shall mean any individual, corporation, partnership, limited liability company, 
joint venture, estate, trust,  unincorporated association,  any federal, state, county or municipal 
government  or  any  bureau,  department  or  agency  thereof  and  any  fiduciary  acting  in  such 
capacity on behalf of any of the foregoing.

“Property”:  as defined in the Mortgage.

“Rating Agencies”:  as defined in the Loan Agreement.

“Rents”:  as defined in the Loan Agreement.

“Replacement Reserve Subaccount”:  as defined in Section 2.1(b) hereof.

“Rollover Reserve Subaccount”:  as defined in Section 2.1(b) hereof.

“Securities”:  as defined in the Loan Agreement.



“Servicer”:  as defined in the Loan Agreement.

“Subaccount”:  as defined in Section 2.1(b) hereof.

“Tax and Insurance Escrow Subaccount”:  as defined in Section 2.1(b) hereof.

“Taxes”:  as defined in the Loan Agreement.

“Tenant Direction Letter”:  as defined in Section 3.1(a) hereof.

“Tenants”:  as defined in Section 3.1(a) hereof.

“UCC”:  as defined in Section 5.1(a) hereof.

(b) OTHER CAPITALIZED TERMS  

.   All  other  capitalized  terms  set  forth  in  this  Agreement  not  defined herein  shall  have  the 
meaning set forth in the Loan Agreement.

ARTICLE 3:    THE ACCOUNTS

(a) ESTABLISHMENT OF THE LOCKBOX ACCOUNT AND CASH   
MANAGEMENT ACCOUNT.

(i) Borrower  shall,  simultaneously  herewith,  (i)  establish  an  account  (the 
“Lockbox Account”)  in  the name of  Borrower  and Lender  with  Lockbox Bank into  which 
Borrower shall deposit, or cause to be deposited, all Rents and other revenue from the Property 
and (ii) execute an agreement with Lender and the Lockbox Bank providing for the control of the 
Lockbox Account substantially in the form of Exhibit A attached hereto (the “Lockbox Account 
Agreement”).

(ii) As of the date hereof Borrower and Agent have established an Eligible 
Account  with  Agent  bearing  account  number  ______________________  (the  “Cash 
Management Account”) into which Borrower shall deposit, or cause to be deposited, all sums 
on  deposit  in  the  Lockbox  Account  and  all  sums  required  to  be  deposited  into  the  Cash 
Management Account, which Cash Management Account shall be maintained for the remainder 
of  the  term of  the  Loan.   The  following  subaccounts  (each  a  “Subaccount”)  of  the  Cash 
Management Account shall be maintained on a ledger-entry basis:

(1) A  Subaccount  into  which  amounts  are  to  be 
deposited with Lender pursuant to Section ___ of the Loan Agreement (the “Tax and Insurance 
Escrow Subaccount”).

(2) A  Subaccount  into  which  amounts  are  to  be 
deposited in accordance with Section 3.4 hereof (the “Agent Subaccount”).



(3) A  Subaccount  into  which  debt  service  payments 
required pursuant to Section ___ of the Loan Agreement are to be deposited with Lender (the 
“Debt Service Subaccount”).

(4) A  Subaccount  into  which  sums  required  to  be 
deposited  with  Lender  pursuant  to  Section  ___  of  the  Loan  Agreement  (the  “Replacement 
Reserve Subaccount”).

(5) A  Subaccount  into  which  amounts  are  to  be 
deposited with Lender pursuant to Section ___ of the Loan Agreement (the “Rollover Reserve 
Subaccount”).

(6) A  Subaccount  into  which  amounts  are  to  be 
deposited with Lender pursuant to Section 3.4 hereof (the “Operating Expense Subaccount”).

(7) A  Subaccount  into  which  amounts  are  to  be 
deposited  with  Lender  pursuant  to  Section  3.4 hereof  (the  “Extraordinary  Expense 
Subaccount”).

(8) A Subaccount into which all amounts not otherwise 
required to be deposited into any other Subaccount pursuant to the terms of this Agreement shall 
be deposited (the “Borrower Remainder Subaccount”).

(9) A Subaccount into which all Excess Cash Flow is to 
be deposited in accordance with Section ___ of the Loan Agreement (the “Excess Cash Flow 
Subaccount”). 

(b) ACCOUNT NAME  

.  The Cash Management Account shall be entitled “_______________________, as Borrower, 
for the benefit of _________________________, as Lender, pursuant to Loan Agreement dated 
as of ____________ ____, 201___ - Cash Management Account.”  In the event Lender transfers 
or assigns the Loan, Agent, at Lender’s request, shall change the name of the Cash Management 
Account to the name of the transferee or assignee.  In the event Lender retains a Servicer to 
service the Loan, Agent, at Lender’s request, shall change the name of the Cash Management 
Account to the name of Servicer, as agent for Lender.

(c) ELIGIBLE ACCOUNT  

.  Borrower and Agent shall maintain the Cash Management Account as an Eligible Account. 
The Cash Management Account is and shall be treated as a “securities account” as such term is 
defined in Section 8-501(a) of the UCC and control of the Cash Management Account shall be 
vested in Lender in accordance with Section 9-104 of the UCC.  The Lockbox Account is and 
shall be a “deposit account” as such term is defined in Section 9-102(a) of the UCC.  Agent  
hereby agrees that each item of property (whether investment property, financial asset, securities, 
instrument, cash or other property) credited to the Cash Management Account shall be treated as 
a “financial asset” within the meaning of Section 8-102(a)(9) of the UCC.  Agent shall, subject to 
the terms of this Agreement, treat Lender as entitled to exercise the rights that comprise any 



financial  asset  credited  to  the  Cash Management  Account.   All  securities  or  other  property 
underlying any financial assets credited to the Cash Management Account shall be registered in 
the name of Agent,  endorsed to Agent or in blank, or credited to another  securities account 
maintained in the name of Agent, and in no case will any financial asset credited to the Cash 
Management Account be registered in the name of Borrower, payable to the order of Borrower 
or specially endorsed to Borrower.

(d) PERMITTED INVESTMENTS  

.  Sums on deposit in the Cash Management Account shall not be invested except in Permitted 
Investments.   Account  balances  shall  be  invested  in  investments  suitable  for  investment  of 
escrows and reserves established under mortgage loans included in a Securitization in which 
some or all of the Securities are rated “AAA” (or the equivalent)  by the Rating Agencies as  
directed by Lender.  Interest accruing on the Cash Management Account shall be periodically 
added to the principal amount of the Cash Management Account and shall be held, disbursed and 
applied  in  accordance  with  the  provisions  of  this  Agreement.   Borrower  hereby irrevocably 
authorizes and directs Agent to apply any income earned from Permitted Investments to the Cash 
Management Account and any other deposits delivered in lieu thereof shall not be applied to the 
Cash Management Account and shall be the property of and paid to Lender.  Notwithstanding 
any actual  losses  sustained on a liquidation  of a Permitted  Investment  the proceeds of such 
Permitted Investment shall be deposited into the Cash Management Account by Borrower no 
later than three (3) Business Days following such liquidation.  Borrower shall be responsible for 
payment of any federal, state or local income or other tax applicable to income paid or credited 
to Borrower from Permitted Investments.  The Cash Management Account shall be assigned the 
federal  tax  identification  number  of  Borrower,  which  number  is  ______________________. 
Absent express investment direction from Borrower, account balances shall be uninvested and 
maintained as cash.

ARTICLE 4:    DEPOSITS

(a) DEPOSITS INTO LOCKBOX ACCOUNT  

.  Borrower and Manager represent, warrant and covenant that:

(i) Borrower  and  Manager  shall  cause  all  Rents  from the  Property  to  be 
deposited directly into the Lockbox Account.  Without limitation of the foregoing, Borrower 
shall  notify and advise each tenant  of the Property (collectively,  the “Tenants”)  under each 
Lease  (whether  such Lease  is  presently  effective  or  executed  after  the  date  hereof)  to  send 
directly to the Lockbox Account all payments of Rent payable to Borrower under such Leases 
pursuant to an instruction letter in the form of Exhibit B attached hereto (a “Tenant Direction 
Letter”).

(ii) Commencing with the first (1st) billing statement delivered after the date 
hereof and for each subsequent statement delivered,  Borrower and Manager shall  instruct all 
Persons  that  maintain  open  accounts  with  Borrower  or  Manager  with  whom  Borrower  or 
Manager does business on an “accounts receivable” basis with respect to the Property to deliver 
all  payments  due  under  such  accounts  to  the  Lockbox  Account  in  the  form of  the  Tenant 



Direction Letter.  Neither Borrower nor Manager shall direct any such Person to make payments 
due under such accounts in any other manner.

(iii) If,  notwithstanding  the  provisions  of  this  Section  3.1,  Borrower  or 
Manager receives any Rents from the Property,  then (i) such amounts shall be deemed to be 
Collateral  and shall be held in trust for the benefit,  and as the property,  of Lender,  (ii) such 
amounts shall not be commingled with any other funds or property of Borrower or Manager and 
(iii) Borrower or Manager shall deposit such amounts in the Lockbox Account within one (1) 
Business Day of the receipt thereof.

(iv) Without  the  prior  written  consent  of  Lender,  neither  Borrower  nor 
Manager shall (i) terminate, amend, revoke or modify any Tenant Direction Letter in any manner 
whatsoever or (ii) direct or cause any Tenant to pay any amount in any manner other than as 
provided in the related Tenant Direction Letter.

(v) There are no other accounts maintained by Borrower or Manager or any 
other Person into which Rents from the Property are initially deposited.  So long as the Debt 
shall be outstanding no Person shall open any other such account for the deposit of Rents from 
the Property prior to the deposit of such Rents in the Lockbox Account.

(b) ADDITIONAL DEPOSITS  

.  Borrower shall make such additional deposits into the Cash Management Account as may be 
required by the Loan Agreement.

(c) TRANSFERS TO THE CASH MANAGEMENT ACCOUNT  

.  Commencing on the first Business Day following the date hereof and on each Business Day 
thereafter, Lockbox Bank shall transfer all funds on deposit in the Lockbox Account to the Cash 
Management Account.

(d) APPLICATION OF CASH MANAGEMENT ACCOUNT FUNDS TO   
SUBACCOUNTS

.  Provided no Event of Default shall have occurred and is continuing, commencing on the first 
Business Day following the date hereof and on each Business Day thereafter, Agent shall apply 
all  funds on deposit  in  the  Cash Management  Account  to  the  following Subaccounts  in  the 
following amounts and order of priority as per Lender’s or its designee’s written instructions:

(i) First, funds, if any, sufficient to pay the monthly deposit to the Tax and 
Insurance Escrow Fund if such a deposit is then required pursuant to the terms and provisions of  
Section ___ of the Loan Agreement, which amounts shall be deposited in the Tax and Insurance 
Escrow Subaccount;

(ii) Then, funds sufficient to pay the fees and expenses of Agent then due and 
payable  pursuant  to  the  Fee  Agreement,  which  amount  shall  be  deposited  into  the  Agent 
Subaccount;



(iii) Then,  funds sufficient  to  pay the  next  Monthly Debt  Service  Payment 
Amount, which amount shall be deposited into the Debt Service Subaccount;

(iv) Then, funds sufficient to pay the Replacement Reserve Monthly Deposit 
as required pursuant to the terms and provisions of Section ___ of the Loan Agreement, which 
amounts shall be deposited into the Replacement Reserve Subaccount;

(v) Then,  funds  sufficient  to  pay  sums  to  the  Rollover  Reserve  Fund  as 
required pursuant to the terms and provisions of Section ___ of the Loan Agreement,  which 
amounts shall be deposited into the Rollover Reserve Subaccount;

(vi) Then, funds sufficient to pay any interest accruing at the Default Rate (less 
amounts already paid pursuant to clause (c) above), late payment charges and any other amounts 
due under the Loan Documents, if any, which amounts shall be deposited into the Debt Service 
Subaccount;

(vii) Then,  during  a  Cash  Sweep  Period,  payments  for  monthly  Operating 
Expenses for the applicable period in accordance with the related Approved Annual Budget shall  
be deposited into the Operating Expense Subaccount; 

(viii) Then, during a Cash Sweep Period, payments for Extraordinary Expenses 
for the applicable period approved by Lender, if any, shall be deposited into the Extraordinary 
Expense Subaccount;

(ix) Then,  during  a  Cash  Sweep  Period,  all  amounts  then  remaining  after 
payment of items (a) through (h) (the “Excess Cash Flow”), to be deposited into the Excess 
Cash Flow Subaccount and to be held and applied in accordance with Section ____ of the Loan 
Agreement;

(x) Lastly, provided no Event of Default has occurred and is continuing, and 
no Cash Sweep Period is then in effect, all amounts remaining in the Cash Management Account 
after  deposits  for  items (a)  through (f)  shall  be  deposited  into  the  Borrower  Remainder 
Subaccount.

ARTICLE 5:    DISBURSEMENTS

(a) WITHDRAWALS  

.  On each Payment Date, Agent shall withdraw all funds on deposit in the Cash Management 
Account and in the Subaccounts and disburse such funds as follows:

(i) Disbursements from Tax and Insurance Escrow Subaccount  .  Agent shall 
disburse  funds  on  deposit  in  the  Tax  and  Insurance  Escrow  Subaccount  to  Lender  for  the 
payment  of  Taxes  and  Insurance  Premiums  in  accordance  with  Section  ___  of  the  Loan 
Agreement.



(ii) Disbursements from Agent Subaccount  .   Agent  shall  disburse funds on 
deposit  in  the  Agent  Subaccount  and  apply  such  amounts  to  Agent’s  fees  and  expenses  in 
accordance with the Fee Agreement.

(iii) Disbursements from Debt Service Subaccount  .  Agent shall disburse funds 
on deposit in the Debt Service Subaccount to Lender for the payments set forth in Section ___ of  
the Loan Agreement.

(iv) Disbursements from the Replacement Reserve Subaccount  .  Agent shall 
disburse funds on deposit in the Replacement Reserve Subaccount to Lender for the purposes set 
forth in Section ___ of the Loan Agreement.

(v) Disbursements  from  the  Rollover  Reserve  Subaccount  .   Agent  shall 
disburse funds on deposit in the Rollover Reserve Subaccount to Lender for the purposes set 
forth in Section ___ of the Loan Agreement.

(vi) Disbursements  from  the  Operating  Expense  Subaccount  .   Agent  shall 
disburse  funds  on  deposit  in  the  Operating  Expense  Subaccount  to  Borrower  for  Operating 
Expenses  approved  by  Lender  for  the  applicable  period  pursuant  to  the  Approved  Annual 
Budget.

(vii) Disbursements from the Extraordinary Expense Subaccount  .  Agent shall 
disburse  funds  on  deposit  in  the  Extraordinary  Expense  Subaccount  to  Borrower  for 
Extraordinary  Expenses  approved by Lender  for  the  applicable  period  pursuant  to  a  written 
request for payment submitted by Borrower to Lender specifying the individual Extraordinary 
Expenses in a form acceptable to Lender.

(viii) Disbursements  from  Borrower  Remainder  Subaccount  .   Agent  shall 
disburse funds on deposit in the Borrower Remainder Subaccount to Borrower pursuant to the 
direction of Borrower to Agent.

(ix) Disbursements  from  the  Excess  Cash  Flow  Subaccount  .   Agent  shall 
disburse funds on deposit in the Excess Cash Flow Subaccount to the Excess Cash Flow Reserve 
Fund for the purposes set forth in Section _____ of the Loan Agreement.

(b) SOLE DOMINION AND CONTROL OF CASH MANAGEMENT ACCOUNT   
AND SUBACCOUNTS

.  Borrower and Agent acknowledge and agree that the Cash Management Account and any and 
all Subaccounts are subject to the sole dominion, control and discretion of Lender, its authorized 
agents or designees, including Agent, subject to the terms hereof.  Borrower shall not have the 
right of withdrawal with respect to the Cash Management Account.  Agent shall have the right 
and agrees to  comply with the instructions  of Lender with respect to  the Cash Management 
Account without the further consent of Borrower.   Agent shall  comply with all  “entitlement 
orders” (as defined in Section 8-102(a)(8) of the UCC) and instructions originated by Lender 
without further consent by Borrower or any other person.  Both this Agreement and the Cash 
Management Account (as well as the securities entitlement related thereto) shall be governed by 
the laws of the State of New York.  Regardless of any provision of any other agreement, for  



purposes of the Uniform Commercial Code, New York shall be deemed the jurisdiction of the 
Agent, as securities intermediary.

ARTICLE 6:    PLEDGE OF ACCOUNTS

(a) SECURITY FOR OBLIGATIONS  .

(i) To  secure  the  full  and  punctual  payment  and  performance  of  all 
obligations of Borrower now or hereafter existing with respect to the Loan, whether for principal, 
interest, fees, expenses or otherwise, and all obligations of Borrower now or hereafter existing 
under  the  Loan  Agreement,  the  Note,  the  Mortgage,  this  Agreement  and  all  other  Loan 
Documents  (all  such obligations,  collectively,  the “Obligations”),  Borrower hereby grants to 
Lender a first priority continuing security interest in and to the following property of Borrower, 
whether now owned or existing or hereafter acquired or arising and regardless of where located 
(all of the same, collectively, the “Collateral”):

(1) the  Cash  Management  Account  and  all  cash, 
checks, drafts, certificates, and instruments, if any, from time to time deposited or held in the 
Cash Management Account from time to time including, without limitation, all deposits or wire 
transfers made to the Cash Management Account;

(2) any  and  all  amounts  invested  in  Permitted 
Investments;

(3) all interest,  dividends, cash, instruments and other 
property  from  time  to  time  received,  receivable  or  otherwise  payable  in  respect  of,  or  in 
exchange for, any or all of the foregoing; and

(4) to the extent not covered by clauses (i), (ii) or (iii) 
above, all “proceeds” (as defined under the Uniform Commercial Code as in effect in the State in 
which the Cash Management Account is located (the “UCC”)) of any or all of the foregoing.

(ii) Lender,  its  authorized  agents  or designees,  including Agent,  shall  have 
with respect to the Collateral, in addition to the rights and remedies herein set forth, all of the 
rights and remedies available to a secured party under the UCC, as if such rights and remedies 
were fully set forth herein.

(b) RIGHTS ON DEFAULT  

.  Upon the occurrence and during the continuance of an Event of Default, Lender shall promptly 
notify Agent in writing of such Event of Default and, without notice from Agent or Lender, (a) 
Borrower shall  have no further right in respect of (including, without limitation,  the right to 
instruct Lender or Agent to transfer from) the Cash Management Account or Subaccount, (b) 
Lender  may  direct  Agent  to  liquidate  and  transfer  any  amounts  then  invested  in  Permitted 
Investments  to  the  Cash Management  Account  or  reinvest  such amounts  in  other  Permitted 
Investments as Lender may reasonably determine is necessary to perfect or protect any security 
interest granted or purported to be granted hereby or to enable Agent, as agent for Lender, or 
Lender,  to exercise and enforce Lender’s  rights  and remedies  hereunder with respect to any 



Collateral  and  (c)  Lender  may  apply  any  funds  in  the  Cash  Management  Account  to  any 
Obligations in such order of priority as Lender may determine in its sole discretion.

(c) FINANCING STATEMENT; FURTHER ASSURANCES  

.  Borrower hereby authorizes Lender to file a financing statement or statements in connection 
with the Collateral in the form required by Lender to properly perfect Lender’s security interest 
therein.  Borrower agrees that at any time and from time to time, at the expense of Borrower, 
Borrower will promptly execute and deliver all further instruments and documents, and take all 
further  action,  that  may be necessary or  desirable,  or  that  Agent  or  Lender  may reasonably 
request, in order to perfect and protect any security interest granted or purported to be granted 
hereby (including, without limitation, any security interest in and to any Permitted Investments) 
or to enable Agent or Lender to exercise and enforce its rights and remedies hereunder with 
respect to any Collateral.

(d) TERMINATION OF AGREEMENT  

.  This Agreement shall create a continuing security interest in the Collateral and shall remain in 
full force and effect until payment in full of the Obligations.  Upon payment and performance in 
full  of the Obligations,  this  Agreement  shall  terminate and Borrower shall  be entitled to the 
prompt return, at its expense, of such of the Collateral as shall not have been sold or otherwise  
applied pursuant to the terms hereof, and Lender shall authorize the release to Borrower of all 
funds remaining on deposit under this Agreement, including without any limitation, any amounts 
invested in the Permitted Investments, and Agent and/or Lender shall execute such instruments 
and documents as may be reasonably requested by Borrower to permit such release of funds and 
evidence such termination and the release of the lien hereof.

ARTICLE 7:    RIGHTS AND DUTIES OF LENDER AND AGENT

(a) REASONABLE CARE  

.   Beyond  the  exercise  of  reasonable  care  in  the  custody thereof  or  as  otherwise  expressly 
provided  herein,  neither  Agent  nor  Lender  shall  have  any  duty  as  to  any  Collateral  in  its 
possession  or  control  as  agent  therefor  or  bailee  thereof  or  any  income  thereon  or  the 
preservation of rights against any Person or otherwise with respect thereto.  Agent and Lender 
each shall be deemed to have exercised reasonable care in the custody and preservation of the 
Collateral  in  its  possession if  the Collateral  is  accorded treatment  substantially  equal  to  that 
which Agent or Lender accords its own property, it being understood that Lender shall not be 
liable or responsible for any loss or damage to any of the Collateral, or for any diminution in 
value  thereof,  by  reason  of  the  act  or  omission  of  Agent  or  Lender,  its  Affiliates,  agents, 
employees  or bailees,  except  to the extent  that  such loss or damage results from Agent’s or 
Lender’s gross negligence or willful misconduct, provided that nothing in this Article VI shall be 
deemed to relieve Agent from the duties and standard of care which, as a commercial bank, it 
generally owes to depositors.  Neither Lender nor Agent shall have any liability for any loss or 
the  amount  of  income  resulting  from  the  investment  of  funds  in  Permitted  Investments  in 
accordance with the terms and conditions of this Agreement.

(b) INDEMNITY  



.  Agent, in its capacity as agent hereunder, shall be responsible for the performance only of such 
duties as are specifically set forth herein, and no duty shall be implied from any provision hereof. 
Agent shall not be under any obligation or duty to perform any act which would involve it in 
expense or liability or to institute or defend any suit in respect hereof, or to advance any of its 
own monies.  Borrower shall indemnify and hold Agent and Lender, their respective employees 
and officers harmless from and against any loss, cost or damage (including, without limitation, 
reasonable attorneys’ fees and disbursements) incurred by Agent or Lender in connection with 
the transactions contemplated hereby, except to the extent that such loss or damage results from 
Agent’s or Lender’s gross negligence or willful misconduct.

(c) RELIANCE  

.   Agent  shall  be  protected  in  acting  upon  any  notice,  resolution,  request,  consent,  order, 
certificate, report, opinion, bond or other paper, document or signature reasonably believed by it 
to be genuine, and it may be assumed that any person purporting to act on behalf of Borrower 
giving any of the foregoing in connection with the provisions hereof has been duly authorized to 
do so.   Agent  may consult  with counsel,  and the  opinion of such counsel  shall  be full  and 
complete authorization and protection in respect of any action taken or suffered by it hereunder 
and in good faith in accordance therewith.  Agent shall not be liable to Borrower for any act or 
omission done or omitted to be done by Agent in reliance upon any instruction,  direction or 
certification received by Agent and without gross negligence or willful or reckless misconduct.

(d) RESIGNATION OR TERMINATION OF AGENT  .

(i) Agent shall have the right to resign as Agent hereunder upon thirty (30) 
days’ prior written notice to Borrower and Lender, and in the event of such resignation, Lender 
shall appoint a successor agent which must be an Eligible Institution.  No such resignation by 
Agent shall become effective until a successor agent shall have accepted such appointment and 
executed an instrument by which it shall have assumed all of the rights and obligations of Agent 
hereunder.  If no such successor agent is appointed within sixty (60) days after receipt of the 
resigning Agent’s notice of resignation, the resigning Agent may petition a court of competent 
jurisdiction for the appointment of a successor agent.

(ii) In connection with any resignation by Agent, (i) the resigning Agent shall, 
at the sole cost of Borrower, (A) duly assign, transfer and deliver to the successor agent this 
Agreement  and all  cash and Permitted  Investments  held by it  hereunder,  (B) authorize  such 
financing statements and other instruments as may be necessary to assign to the successor agent 
the security interest in the Collateral existing in favor of the retiring Agent hereunder and to 
otherwise give effect to such succession and (C) take such other actions as may be reasonably 
required  by  Borrower  or  the  successor  agent  in  connection  with  the  foregoing  and  (ii)  the 
successor agent shall establish in its name, as secured party, cash collateral accounts, which shall 
become the Cash Management Account for purposes of this Agreement upon the succession of 
such agent.

(iii) Lender at its sole discretion shall  have the right, upon thirty (30) days’ 
notice to Borrower and Agent, to terminate this Agreement and/or Agent and/or to substitute 
Agent with a successor agent that satisfies the requirements of an Eligible Institution or to have 



the Cash Management Account held by another Eligible Institution, provided that such successor 
agent shall become a party to, and perform the duties of Agent pursuant to the terms of, this 
Agreement or execute and deliver a replacement Cash Management Agreement having terms and 
provisions substantially similar to this Agreement.

(e) AGENT APPOINTED ATTORNEY-IN-FACT  

.  Borrower hereby irrevocably constitutes and appoints Lender as Borrower’s true and lawful 
attorney-in-fact,  with  full  power  of  substitution,  to  execute,  acknowledge  and  deliver  any 
instruments  and to exercise and enforce every right,  power,  remedy,  option and privilege  of 
Borrower with respect to the Collateral, and do in the name, place and stead of Borrower, all  
such acts, things and deeds for and on behalf of and in the name of Borrower, which Borrower 
could or  might  do or  which Lender  or  Agent  (as  agent  of  Lender)  may deem necessary or 
desirable to more fully vest in Lender and Agent (as agent of Lender), the rights and remedies 
provided for herein.   The foregoing powers of attorney are irrevocable and coupled with an 
interest; provided however, same shall not be exercised by Lender or Agent (as agent of Lender) 
unless Borrower fails to perform any agreement herein and such failure shall continue for five 
(5) Business Days after notice of such failure is given to Borrower.  Any reasonable expenses of 
Lender and Agent in connection therewith shall be paid by Borrower.

(f) AGENT AS ELIGIBLE INSTITUTION  

.  In the event that Agent is not an Eligible Institution or each of the Cash Management Account 
or Subaccounts are not Eligible Accounts, Agent shall promptly notify Lender thereof.

(g) OFFSET RIGHTS  

.  Agent hereby subordinates to the security interest of Lender in the Collateral (a) any security 
interest which Agent may have or acquire in the Collateral, and (b) any right which Agent may 
have  or  acquire  to  set  off  or  otherwise  apply  any  Collateral  against  the  payment  of  any 
indebtedness from time to time owing to Agent from Borrower; provided, however, that, Agent 
retains the right to set off against and to charge the Cash Management Account for (i) any Agent 
charges, fees and expenses related to the Cash Management Account and the services provided 
thereto, (ii) all items deposited in and credited to such account and subsequently returned unpaid 
or with respect to which Agent fails to receive final settlement and (iii) all items deposited in and 
credited to such account in error.  If amounts in the Cash Management Account are insufficient 
to fully reimburse Agent for such amounts, Borrower agrees to pay such deficiency to Agent in 
immediately available funds, without setoff or counterclaim, within five (5) calendar days after 
demand of Agent.

ARTICLE 8:    REMEDIES

(a) REMEDIES  

.  Upon the occurrence and during the continuance of an Event of Default, Lender or Agent, as 
agent for Lender, may:



(i) without notice to Borrower, except as required by law, and at any time or 
from time to time, charge, set-off and otherwise apply all or any part of the Collateral against the 
Obligations or any part thereof;

(ii) in its sole discretion, at any time and from time to time, exercise any and 
all rights and remedies available to it under this Agreement, and/or as a secured party under the 
UCC and/or under any applicable law; and

(iii) demand, collect, take possession of, receipt for, settle, compromise, adjust, 
sue for, foreclose or realize upon the Collateral (or any portion thereof) as Lender may determine 
in its sole discretion.

(b) WAIVER  

.   Borrower  hereby  expressly  waives,  to  the  fullest  extent  permitted  by  law,  presentment, 
demand, protest or any notice of any kind in connection with this Agreement or the Collateral. 
Borrower acknowledges and agrees that ten (10) days’ prior written notice of the time and place 
of any public sale of the Collateral or any other intended disposition thereof shall be reasonable 
and sufficient notice to Borrower within the meaning of the UCC.

ARTICLE 9:    MISCELLANEOUS

(a) TRANSFERS AND OTHER LIENS  

.  Except as otherwise expressly permitted by the Loan Documents, Borrower agrees that it will 
not (a) sell or otherwise dispose of any of the Collateral or (b) create or permit to exist any Lien 
upon or  with respect  to  all  or  any of  the  Collateral,  except  for  the  Lien  granted under  this  
Agreement.

(b) LENDER’S RIGHT TO PERFORM BORROWER’S OBLIGATIONS; NO   
LIABILITY OF LENDER

.  If Borrower fails to perform any of the covenants or obligations contained herein, and such 
failure shall  continue for a period five (5) Business Days after Borrower’s receipt of written 
notice thereof from Lender, Lender may itself perform, or cause performance of, such covenants 
or obligations, and the reasonable expenses of Lender incurred in connection therewith shall be 
payable by Borrower to Lender.  Notwithstanding Lender’s right to perform certain obligations 
of Borrower, it is acknowledged and agreed that Borrower retains control of the Property and 
operation thereof and notwithstanding anything contained herein or Agent’s or Lender’s exercise 
of any of its rights or remedies hereunder, under the Loan Documents or otherwise at law or in  
equity,  neither  Agent nor Lender shall  be deemed to be a mortgagee-in-possession nor shall 
Lender be subject to any liability with respect to the Property or otherwise based upon any claim 
of lender liability.

(c) NO WAIVER  

.   The  rights  and remedies  provided  in  this  Agreement  and  the  other  Loan  Documents  are 
cumulative and may be exercised independently or concurrently,  and are not exclusive of any 



other right or remedy provided at law or in equity.  No failure to exercise or delay by Agent or  
Lender in exercising any right or remedy hereunder or under the Loan Documents shall impair or 
prohibit the exercise of any such rights or remedies in the future or be deemed to constitute a 
waiver  or  limitation  of  any such right  or  remedy or  acquiescence  therein.   Every  right  and 
remedy granted to Agent and/or Lender hereunder or by law may be exercised by Agent and/or 
Lender at any time and from time to time, and as often as Agent and/or Lender may deem it  
reasonably expedient.  Any and all of Agent’s and/or Lender’s rights with respect to the lien and 
security interest granted hereunder shall continue unimpaired, and Borrower shall be and remain 
obligated in accordance with the terms hereof, notwithstanding (a) any proceeding of Borrower 
under the Federal Bankruptcy Code or any bankruptcy,  insolvency or reorganization laws or 
statutes of any state, (b) the release or substitution of Collateral at any time, or of any rights or 
interests therein or (c) any delay, extension of time, renewal, compromise or other indulgence 
granted by the Agent and/or Lender in the event of any default, with respect to the Collateral or 
otherwise hereunder.  No delay or extension of time by Agent and/or Lender in exercising any 
power of sale, option or other right or remedy hereunder, and no notice or demand which may be 
given to or made upon Borrower by Agent and/or Lender, shall constitute a waiver thereof, or  
limit, impair or prejudice Agent’s and/or Lender’s right, without notice or demand, to take any 
action against Borrower or to exercise any other power of sale, option or any other right or 
remedy.  No waiver of any term or condition of this Agreement, whether by delay, omission or 
otherwise, shall be effective unless in writing and signed by the party sought to be charged, and 
then such waiver shall be effective only in the specific instance and for the purpose for which 
given.

(d) EXPENSES  .

(i) The Collateral shall secure, and Borrower shall pay to Agent and Lender 
and/or Agent’s and Lender’s counsel on demand, from time to time, all reasonable costs and 
expenses  (including,  but  not  limited  to,  reasonable  attorneys’  fees  and  disbursements,  and 
transfer, recording and filing fees, taxes and other charges) of, or incidental to, the creation or 
perfection of any lien or security interest granted or intended to be granted hereby, the custody,  
care, sale, transfer, administration, collection of or realization on the Collateral, or in any way 
relating to the enforcement, protection or preservation of the rights or remedies of Agent and/or 
Lender under this Agreement, the Loan Agreement, the Note, the Mortgage, or the other Loan 
Documents.  Such fees and charges shall be paid to Agent pursuant to Section 3.4(b) hereof and 
Agent  shall  be entitled  to  charge  the Cash Management  Account  for  such fees  and charges 
pursuant to a separate Fee Agreement between Borrower and Agent (the “Fee Agreement”), a 
form of which is attached hereto as Exhibit C.  Notwithstanding the foregoing, Agent shall have 
no right to charge, set-off or otherwise apply any portion of the Collateral against any amounts 
owed Agent by Borrower or Lender other than Agent’s right to collect fees and expenses owed to 
Agent  pursuant  to  the  Fee  Agreement  in  accordance  with  the  terms  and  provisions  of  this 
Agreement.

(ii) Agent shall be entitled to charge the Cash Management Account for all 
items deposited in and credited to the Cash Management Account and subsequently returned 
unpaid  or  with  respect  to  which  Agent  fails  to  reserve  final  settlement.   In  the  event  of 
insufficient funds in the Cash Management Account, Lender shall repay Agent for such returned 
unpaid items to the extent that Lender received funds for such items.  In the event that Lender 



repays  such  funds  to  Agent,  Agent  shall  disburse  funds  hereafter  received  in  the  Cash 
Management Account to Lender within one (1) Business Day of the same day that such funds are 
available until such funds disbursed to Lender equal the amount returned to Agent by Lender 
pursuant to this Section 8.4(b), together with any applicable interest thereon.

(e) ENTIRE AGREEMENT  

.  This Agreement constitutes the entire and final agreement between the parties with respect to 
the subject matter hereof and may not be changed, terminated or otherwise varied, except by a 
writing duly executed by the parties.

(f) SUCCESSORS AND ASSIGNS  

.  This Agreement shall be binding upon and inure to the benefit  of the parties hereto, their  
respective successors and permitted assigns.

(g) NOTICES  

.   All  notices,  demands,  requests,  consents, approvals and other communications  (any of the 
foregoing, a “Notice”) required, permitted, or desired to be given hereunder shall be in writing 
sent by facsimile or by registered or certified mail, postage prepaid, return receipt requested or 
delivered by hand or reputable overnight courier addressed to the party to be so notified at its 
address hereinafter set forth, or to such other address as such party may hereafter specify in 
accordance with the provisions of this  Section 8.7.  Any such Notice shall be deemed to have 
been received three (3) days after the date such Notice is mailed or on the date of sending by 
facsimile with confirmed receipt of delivery or delivery by hand or the next day if sent by an 
overnight  commercial  courier  addressed to  the parties  with  confirmed receipt  of  delivery as 
follows:

If to Lender: __________________________

With a copy to: ___________________________

If to Borrower: _________________________

With a copy to: _________________________

If to Manager: _________________________

If to Agent: ___________________________

(h) CAPTIONS  

.  All captions in this Agreement are included herein for convenience of reference only and shall 
not constitute part of this Agreement for any other purpose.

(i) GOVERNING LAW  



.   THIS AGREEMENT WAS NEGOTIATED IN THE STATE OF NEW YORK, THE 
LOAN WAS MADE BY LENDER AND ACCEPTED BY BORROWER IN THE STATE 
OF NEW YORK, AND THE PROCEEDS OF THE LOAN DELIVERED PURSUANT 
HERETO WERE DISBURSED FROM THE STATE OF NEW YORK, WHICH STATE 
THE PARTIES AGREE HAS A SUBSTANTIAL RELATIONSHIP TO THE PARTIES 
AND TO THE UNDERLYING TRANSACTION EMBODIED HEREBY, AND IN ALL 
RESPECTS,  INCLUDING,  WITHOUT  LIMITING  THE  GENERALITY  OF  THE 
FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY AND PERFORMANCE, 
THIS AGREEMENT, THE NOTE AND THE OTHER LOAN DOCUMENTS AND THE 
OBLIGATIONS  ARISING  HEREUNDER  AND  THEREUNDER  SHALL  BE 
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE 
STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE AND PERFORMED 
IN SUCH STATE (WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS) 
AND ANY APPLICABLE LAW OF THE UNITED STATES OF AMERICA.  TO THE 
FULLEST  EXTENT  PERMITTED  BY  LAW,  BORROWER  HEREBY 
UNCONDITIONALLY  AND  IRREVOCABLY  WAIVES  ANY  CLAIM  TO  ASSERT 
THAT THE LAW OF ANY OTHER JURISDICTION GOVERNS THIS AGREEMENT, 
THE NOTE AND THE OTHER LOAN DOCUMENTS, AND THIS AGREEMENT, THE 
NOTE AND THE OTHER LOAN DOCUMENTS SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK 
PURSUANT TO SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS 
LAW.

ANY  LEGAL  SUIT,  ACTION  OR  PROCEEDING  AGAINST  LENDER  OR 
BORROWER ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 
OTHER  LOAN  DOCUMENTS  MAY  AT  LENDER’S  OPTION  BE INSTITUTED  IN 
ANY FEDERAL OR STATE COURT IN THE CITY OF NEW YORK, COUNTY OF 
NEW  YORK,  PURSUANT  TO  SECTION 5-1402  OF  THE  NEW  YORK  GENERAL 
OBLIGATIONS LAW AND BORROWER WAIVES  ANY OBJECTIONS WHICH IT 
MAY  NOW  OR  HEREAFTER  HAVE  BASED  ON  VENUE  AND/OR  FORUM  NON 
CONVENIENS OF ANY SUCH SUIT, ACTION OR PROCEEDING, AND BORROWER 
HEREBY  IRREVOCABLY  SUBMITS  TO  THE  JURISDICTION  OF  ANY  SUCH 
COURT IN ANY SUIT, ACTION OR PROCEEDING.  BORROWER DOES HEREBY 
DESIGNATE AND APPOINT:

_________________________

AS ITS AUTHORIZED AGENT TO ACCEPT AND ACKNOWLEDGE ON ITS BEHALF 
SERVICE OF ANY AND ALL PROCESS WHICH MAY BE SERVED IN ANY SUCH 
SUIT, ACTION OR PROCEEDING IN ANY FEDERAL OR STATE COURT IN NEW 
YORK,  NEW  YORK,  AND  AGREES  THAT  SERVICE  OF  PROCESS  UPON  SAID 
AGENT AT SAID ADDRESS AND WRITTEN NOTICE OF SAID SERVICE MAILED 
OR DELIVERED TO BORROWER IN THE MANNER PROVIDED HEREIN SHALL 
BE  DEEMED  IN  EVERY  RESPECT  EFFECTIVE  SERVICE  OF  PROCESS  UPON 
BORROWER IN ANY SUCH SUIT, ACTION OR PROCEEDING IN THE STATE OF 
NEW YORK.   BORROWER (I) SHALL GIVE PROMPT NOTICE TO LENDER OF 
ANY CHANGED ADDRESS OF ITS AUTHORIZED AGENT HEREUNDER, (II) MAY 



AT  ANY  TIME  AND  FROM  TIME  TO  TIME  DESIGNATE  A  SUBSTITUTE 
AUTHORIZED AGENT WITH AN OFFICE IN NEW YORK, NEW YORK (WHICH 
SUBSTITUTE AGENT AND OFFICE SHALL BE DESIGNATED  AS THE PERSON 
AND  ADDRESS  FOR  SERVICE  OF  PROCESS),  AND  (III) SHALL  PROMPTLY 
DESIGNATE  SUCH  A  SUBSTITUTE  IF  ITS  AUTHORIZED  AGENT  CEASES  TO 
HAVE  AN  OFFICE IN NEW YORK,  NEW YORK  OR  IS  DISSOLVED  WITHOUT 
LEAVING A SUCCESSOR.

(j) COUNTERPARTS  

.   This  Agreement  may be  executed  in  any number  of  counterparts  each of  which  shall  be 
deemed an original and all of which, taken together, shall constitute this Agreement.

(k) INTERPLEADER  

.   If  Agent,  at  any time in good faith  is  in doubt as to the action it  should take under this 
Agreement, it shall have the right to commence, at Borrower’s expense, an interpleader action in 
any United States district court in the State of New York and to take no further action except in 
accordance with joint instructions from Borrower and Lender or in accordance with the final 
order of the court in such action.

(l) CONFLICTS  

.  In the event of any conflict between the provisions of this Agreement and the Loan Agreement, 
the provisions of the Loan Agreement shall control.

(m) ENTIRE AGREEMENT  

.  This Agreement, the account documentation and the Fee Agreement constitute the entire and 
final agreement between the parties with respect to the subject matter hereof.  This Agreement 
may not be changed, terminated or otherwise varied, except by a writing duly executed by the 
parties.

(n) EXCULPATION  .

(i) The  provisions  of  Section  ___  of  the  Loan  Agreement  are  hereby 
incorporated by reference into this Agreement to the same extent and with the same force as if 
fully set forth herein.

(ii) Notwithstanding  anything  to  the  contrary  contained  herein,  as  between 
Agent and Borrower only, (i) the covenants, agreements and obligations of Borrower under this 
Agreement shall bind only Borrower’s interest in the Property, and (ii) no personal liability or 
responsibility  is  assumed  by,  or  shall  be  asserted  by Agent  against  Borrower  nor  shall  any 
recourse be had by Agent beyond Borrower’s interest in the Property or be enforceable by Agent 
against Borrower on account of this Agreement or anything contained herein.

(o) TRIAL BY JURY  



.  THE PARTIES HERETO HEREBY AGREE NOT TO ELECT A TRIAL BY JURY OF ANY 
ISSUE TRIABLE OF RIGHT BY JURY, AND WAIVE ANY RIGHT TO TRIAL BY JURY 
FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER 
EXIST  WITH  REGARD  TO  THE  LOAN  DOCUMENTS,  OR  ANY  CLAIM, 
COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECTION THEREWITH.  THIS 
WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY 
BY  EACH  PARTY  HERETO,  AND  IS  INTENDED  TO  ENCOMPASS  INDIVIDUALLY 
EACH INSTANCE AND EACH ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY 
WOULD OTHERWISE ACCRUE.  EACH PARTY IS HEREBY AUTHORIZED TO FILE A 
COPY OF THIS PARAGRAPH IN ANY PROCEEDING AS CONCLUSIVE EVIDENCE OF 
THIS WAIVER.

[NO FURTHER TEXT ON THIS PAGE]
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EXHIBIT C

SPE PROVISIONS FOR
[ARTICLES OF ORGANIZATION] [CERTIFICATE OF LIMITED PARTNERSHIP]

__________________

ARTICLE ONE:  PURPOSE

The [Company’s] [Partnership’s] business and purpose shall consist solely of the following:

(a) The  acquisition,  development,  ownership,  sale,  lease,  transfer,  exchange, 
management  and  operation  of  the  real  estate  project  known  as 
___________________________,  located  in  ____________,  ____________ 
County, ____________ (the “Property”), pursuant to and in accordance with the 
[Articles of Organization] [Certificate of Limited Partnership]; 

(b) To  enter  into  and  perform  its  obligations  under  a  loan  (“Loan”)  from 
______________________________ (“Lender”) entered into pursuant to a Loan 
Agreement (“Loan Agreement”) by and between the [Company] [Partnership] 
and  Lender.   Capitalized  terms  not  otherwise  defined  herein  shall  have  the 
meanings set forth in the Loan Agreement; and

(c) To  engage  in  such  other  lawful  activities  permitted  to  [limited  liability 
companies]  [limited  partnerships]  by  the  [Limited  Liability  Company] 
[Partnership] Laws of the State of ______________ as are incidental, necessary or 
appropriate to the foregoing.

ARTICLE TWO:  POWERS AND DUTIES

Notwithstanding  any  other  provision  of  [these  Articles]  [this  Certificate]  and  any 
provision  of  law that  otherwise  empowers  the  [Company]  [Partnership]  and so  long as  any 
obligations secured by a first priority mortgage, deed of trust or deed to secure debt incurred in 
connection with any financing of the Property (a “Security Instrument”) remain outstanding 
and not discharged in full, without the consent of the [Managing Member] [General Partner] of 
the [Company] [Partnership] shall have no authority on behalf of the [Company] [Partnership] 
to:

(a) engage  in  any  business  unrelated  to  the  acquisition,  development,  ownership, 
management or operation of the Property;

(b) own any real property other than the Property;

(c) have  any  assets  other  than  the  Property  and  personal  property  necessary  or 
incidental to its ownership and operation of the Property;

(d) engage in, seek, consent to or permit (i) any dissolution, winding up, liquidation, 
consolidation or merger, or (ii) any sale or other transfer of all or substantially all 
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of its assets or any sale of assets outside the ordinary course of its business, except 
as permitted by the Loan Documents;

(e) (i) file or consent to the filing of any bankruptcy,  insolvency or reorganization 
case or proceeding, institute any proceedings under any applicable insolvency law 
or otherwise seek relief under any laws relating to the relief from debts or the 
protection  of  debtors  generally,  file  a  bankruptcy  or  insolvency  petition  or 
otherwise institute insolvency proceedings; (ii) seek or consent to the appointment 
of a receiver, liquidator, assignee, trustee, sequestrator, custodian or any similar 
official  for  the  entity  or  a  substantial  portion  of  its  property;  (iii)  make  an 
assignment for the benefit of the creditors of the entity; or (iv) take any action in 
furtherance of any of the foregoing;

(f) cause,  consent  to  or  permit  any  amendment  of  its  [articles  of  organization, 
operating  agreement]  [certificate  of  limited  partnership,  limited  partnership 
agreement]  or  other  formation  document  or  organizational  document  (as 
applicable) with respect to the matters set forth in Articles [One] through [Six] 
hereof; or

(g) have indebtedness other than (i) the Loan, (ii) liabilities incurred in the ordinary 
course of business relating to the ownership and operation of the Property and the 
routine administration of the [Company] [Partnership], in amounts not to exceed 
2% of the amount of the Loan which liabilities are not more than sixty (60) days 
past the date incurred, are not evidenced by a note and are paid when due, and 
which amounts are normal and reasonable under the circumstances, and (iii) such 
other liabilities that are permitted pursuant to the Loan Documents.

In addition to the foregoing, so long as any obligation secured by the Security Instrument 
remains outstanding and not discharged in full, the [Managing Member] [General Partner] shall 
not (i) take any action in items (a) through (g) above unless such action has been approved by a 
unanimous vote of the [Managing Member’s] [General Partner’s] Board of Directors, including 
the Independent Directors, as defined in the [Managing Member’s] [General Partner’s] Articles 
of Incorporation or (ii) without the written consent of the holder the Security Instrument, take 
any action set forth in items (a) through (d) and items (f) and (g).

So long as any obligation secured by the Security Instrument remains outstanding and not 
discharged  in  full,  the  [Company]  [Partnership]  shall  have  a  corporate  [managing  member] 
[general partner] having articles of incorporation containing the restrictions and items set forth in 
Articles [One, Two, Three and Four] [See Form No. 6] of the [Managing Member's] [General 
Partner's] Articles of Incorporation as of the date hereof, and the [Company] [Partnership] shall 
have no other [managing members] [general partners].

ARTICLE THREE:  TITLE TO [COMPANY] [PARTNERSHIP] PROPERTY

All property owned by the [Company] [Partnership] shall be owned by the [Company] 
[Partnership] as an entity and, insofar as permitted by applicable law, no [member] [partner] 
shall have any ownership interest in any [Company] [Partnership] property in its individual name 
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or  right,  and  each  [member's]  [partner's]  interest  in  the  [Company]  [Partnership]  shall  be 
personal property for all purposes.

ARTICLE FOUR:  SEPARATENESS/OPERATIONS MATTERS

The [Company] [Partnership]: 

(a) has at all times been and shall at all times remain solvent and has paid and shall  
pay its debts and liabilities (including, a fairly-allocated portion of any personnel 
and overhead expenses that it  shares with any Affiliate) from its assets as the 
same shall become due, and has maintained and shall maintain adequate capital 
for the normal obligations reasonably foreseeable in a business of its size and 
character and in light of its contemplated business operations;

(b) has not failed and shall not fail to correct any known misunderstanding regarding 
the separate identity of the [Company] [Partnership] and has not identified and 
shall not identify itself as a division of any other Person;

(c) has maintained and shall maintain its bank accounts, books of account, books and 
records  separate  from those  of  any  other  Person  and,  to  the  extent  that  it  is 
required to file tax returns under applicable law, has filed and shall file its own tax 
returns,  except to the extent  that it  is  required by law to file  consolidated tax 
returns;

(d) has  maintained  and  shall  maintain  its  own  records,  books,  resolutions  and 
agreements;

(e) has not commingled and shall not commingle its funds or assets with those of any 
other  Person  and  has  not  participated  and  shall  not  participate  in  any  cash 
management system with any other Person;

(f) has held and shall hold its assets in its own name;

(g) has conducted and shall conduct its business in its name or in a name franchised 
or licensed to it by an entity other than an Affiliate, except for business conducted 
on  behalf  of  itself  by  another  Person  under  a  business  management  services 
agreement that is on commercially-reasonable terms, so long as the manager, or 
equivalent  thereof,  under  such business  management  services  agreement  holds 
itself out as an agent of the [Company] [Partnership];

(h) ( i) has maintained and shall maintain its financial statements, accounting records 
and other  entity  documents  separate  from those  of  any other  Person;  (ii)  has 
shown and shall show, in its financial statements, its asset and liabilities separate 
and apart from those of any other Person; and (iii) has not permitted and shall not 
permit  its assets  to be listed as assets on the financial  statement  of any of its 
Affiliates  except  as  required  by  GAAP;  provided,  however,  that  any  such 
consolidated financial statement contains a note indicating that the [Company’s] 
[Partnership’s] separate assets and credit are not available to pay the debts of such 
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Affiliate  and that the [Company’s]  [Partnership’s]  liabilities  do not  constitute 
obligations of the consolidated entity;

(i) has paid and shall pay its own liabilities and expenses, including the salaries of its 
own employees, out of its own funds and assets, and has maintained and shall 
maintain a sufficient number of employees in light of its contemplated business 
operations;

(j) has  observed  and  shall  observe  all  [limited  liability  company]  [partnership] 
formalities;

(k) has not incurred any indebtedness other than (i) acquisition financing with respect 
to  the  Property;  construction  financing  with  respect  to  the  improvements  and 
certain  off-site  improvements  required  by  municipal  and  other  authorities  as 
conditions to the construction of the improvements; and first mortgage financings 
secured by the Property; and indebtedness pursuant to letters of credit, guaranties, 
interest  rate  protection  agreements  and other  similar  instruments  executed and 
delivered in connection with such financings, (ii) unsecured trade payables and 
operational debt not evidenced by a note, and (iii) indebtedness incurred in the 
financing of equipment and other personal property used on the Property;

(l) has  not  assumed,  guaranteed  or  become  obligated  and  shall  not  assume  or 
guarantee or become obligated for the debts of any other Person, has not held out 
and shall not hold out its credit as being available to satisfy the obligations of any 
other Person or has not pledged and shall not pledge its assets for the benefit of 
any  other  Person,  in  each  case  except  as  permitted  pursuant  to  the  Loan 
Documents;

(m) has not acquired and shall not acquire obligations or securities of its [members] 
[partners] or any other owner or Affiliate;

(n) has allocated and shall allocate fairly and reasonably any overhead expenses that 
are shared with any of its Affiliates, constituents, or owners, or any guarantors of 
any  of  their  respective  obligations,  or  any  Affiliate  of  any  of  the  foregoing, 
including,  but  not  limited  to,  paying  for  shared  office  space  and for  services 
performed by any employee of an Affiliate;

(o) has maintained and used and shall maintain and use separate stationery, invoices 
and checks bearing its name and not bearing the name of any other entity unless 
such entity is clearly designated as being the [Company’s] [Partnership’s] agent;

(p) has not pledged and shall not pledge its assets to or for the benefit of any other 
Person other  than  with  respect  to  loans  secured  by the  Property and no such 
pledge remains outstanding except to Lender to secure the Loan;

(q) has held itself out and identified itself and shall hold itself out and identify itself 
as a separate and distinct entity under its own name or in a name franchised or 
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licensed to it by an entity other than an Affiliate of the [Company] [Partnership] 
and not as a division or part of any other Person;

(r) has maintained and shall maintain its assets in such a manner that it shall not be 
costly  or  difficult  to  segregate,  ascertain  or  identify its  individual  assets  from 
those of any other Person;

(s) has not made and shall not make loans to any Person and has not held and shall 
not hold evidence of indebtedness issued by any other Person or entity (other than 
cash and investment-grade securities issued by an entity that is not an Affiliate of 
or subject to common ownership with such entity);

(t) has not identified and shall not identify its [members] [partners] or any Affiliate 
of its [members] [partners], as a division or part of it, and has not identified itself 
and shall not identify itself as a division of any other Person;

(u) other than capital contributions and distributions permitted under the terms of its 
organizational documents, has not entered into or been a party to, and shall not 
enter  into  or  be  a  party  to,  any  transaction  with  its  [members]  [partners]  or 
Affiliates except in the ordinary course of its business and on terms which are 
commercially  reasonable  terms  comparable  to  those  of  an  arm’s-length 
transaction with an unrelated third party;

(v) has not had and shall not have any obligation to, and has not indemnified and 
shall  not  indemnify  its  [members]  [partners],  in  each  case  unless  such  an 
obligation  or  indemnification  is  fully  subordinated  to  the  Debt  and  shall  not 
constitute a claim against it in the event that its cash flow is insufficient to pay the 
Debt;

(w) has not had and shall not have any of its obligations guaranteed by any Affiliate 
except as provided by the Loan Documents;

(x) has  not  formed,  acquired  or  held  and  shall  not  form,  acquire  or  hold  any 
subsidiary,  except  that  the  [members]  [partners]  may  acquire  and  hold  their 
interest in the [Company] [Partnership];

(y) has complied and shall comply with all of the terms and provisions contained in 
its organizational documents;

(z) has  not  permitted  and  shall  not  permit  any  Affiliate  or  constituent  party 
independent access to its bank accounts;

(aa) is, has always been and shall continue to be duly formed, validly existing, and in 
good standing in the state of its formation and in all other jurisdictions where it is 
qualified to do business;

(bb) has paid all taxes which it owes and is not currently involved in any dispute with 
any taxing authority;
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(cc) is not now, nor has ever been, party to any lawsuit, arbitration, summons, or legal 
proceeding that resulted in a judgment against it that has not been paid in full;

(dd) has no judgments or liens of any nature against it except for tax liens not yet due 
and the Permitted Encumbrances;

(ee) has provided Lender  with complete  financial  statements  that  reflect  a fair  and 
accurate view of the [Company’s] [Partnership’s] financial condition; 

(ff) has no material contingent or actual obligations not related to the Property; and

(gg) has conducted and shall conduct business so that each of the assumptions made 
about it and each of the facts stated about it in the Insolvency Opinion are true.

ARTICLE FIVE:  EFFECT OF BANKRUPTCY, DEATH OR
INCOMPETENCY OF A [MEMBER] [PARTNER]

The  bankruptcy,  death,  dissolution,  liquidation,  termination  or  adjudication  of 
incompetency  of  a  [member]  [partner]  shall  not  cause  the  termination  or  dissolution  of  the 
[Company] [Partnership] and the business of the [Company] [Partnership] shall continue.  Upon 
any  such  occurrence,  the  trustee,  receiver,  executor,  administrator,  committee,  guardian  or 
conservator of such [member] [partner] shall have all the rights of such [member] [partner] for 
the  purpose  of  settling  or  managing  its  estate  or  property,  subject  to  satisfying  conditions 
precedent to the admission of such assignee as a substitute [member] [partner].  The transfer by 
such  trustee,  receiver,  executor,  administrator,  committee,  guardian  or  conservator  of  any 
[Company] [Partnership] interest shall be subject to all of the restrictions hereunder to which 
such  transfer  would  have  been  subject  if  such  transfer  had  been  made  by  such  bankrupt, 
deceased, dissolved, liquidated, terminated or incompetent [member] [partner]. 

ARTICLE SIX:  SUBORDINATION OF INDEMNIFICATION PROVISIONS

Notwithstanding any provision hereof to the contrary, any indemnification claim against 
the  [Company]  [Partnership]  arising  under  [these  Articles,  the  Operating  Agreement]  [this 
Certificate, the Partnership Agreement] or the laws of the state of organization of the [Company] 
[Partnership] shall be fully subordinate to any obligations of the [Company] [Partnership] arising 
under the Security Instrument or any other Loan Document (as defined therein), and shall only 
constitute a claim against the [Company] [Partnership] to the extent of, and shall be paid by the 
[Company] [Partnership] in monthly installments only from, the excess of net operating income 
for any month  over all  amounts  then due under  the Security Instrument  and the other Loan 
Documents.
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EXHIBIT D

SPE PROVISIONS FOR
ARTICLES OF INCORPORATION

__________________
CORPORATE [MANAGING MEMBER] [GENERAL PARTNER]

__________________

ARTICLE ONE:  PURPOSE

The Corporation’s business and purpose shall consist solely of the following:

(hh) To acquire a [membership] [general partnership] interest in and act as the 
[managing member] [general partner] of ___________________ [(the “LLC”)] [(the 
“Partnership”)], which is engaged solely in the ownership, operation and management of the 
real estate project known as ________________ located in _______________________ (the 
“Property”), pursuant to and in accordance with these Articles of Incorporation and the [LLC’s 
Articles of Organization and Operating Agreement] [Partnership’s Certificate of Limited 
Partnership and Partnership Agreement]; 

(ii) To cause the [LLC] [Partnership] to enter into and perform its obligations under a 
loan (“Loan”) from __________________________________ (“Lender”) entered into pursuant 
to a Loan Agreement (“Loan Agreement”) by and between the [LLC] [Partnership] and Lender. 
Capitalized terms not otherwise defined herein shall have the meanings set forth in the Loan 
Agreement; and

(jj) To engage in such other lawful activities permitted to corporations by the General 
Corporation Laws of the State of _______________ as are incidental, necessary or appropriate to 
the foregoing.

ARTICLE TWO:  LIMITATIONS

(a) At all times at which the directors of the Corporation shall take, or shall be 
required to take, any action in such capacity and until such time as all obligations secured by a 
first priority mortgage, deed of trust or deed to secure debt incurred in connection with any 
financing of the Property (a “Security Instrument”) have been paid in full, there shall be at least 
[two (2)] Independent Director[s].  An “Independent Director” shall be a natural Person who 
(a) is not at the time of initial appointment, or at any time while serving in such capacity, and is 
not, and has never been, and will not while serving as Independent Director be: (i) a stockholder, 
director (with the exception of serving as the Independent Director of the Corporation), officer, 
employee, partner, member (other than a “special member” or “springing member”), manager, 
attorney or counsel of the [LLC/Partnership], the Corporation, equity owners of the 
[LLC/Partnership], the Corporation or any guarantor or any Affiliate of the [LLC/Partnership], 
the Corporation or any guarantor; (ii) a customer, supplier or other person who derives any of its 
purchases or revenues from its activities with the [LLC/Partnership], the Corporation or any 
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guarantor, equity owners of the [LLC/Partnership], the Corporation or any guarantor or any 
Affiliate of the [LLC/Partnership], the Corporation or any guarantor; (iii) an Person Controlling 
or under common Control with any such stockholder, director, officer, employee, partner, 
member, manager, attorney, counsel, equity owner, customer, supplier or other individual; or 
(iv) a member of the immediate family of any such stockholder, director, officer, employee, 
partner, member, manager, attorney, counsel, equity owner, customer, supplier or other 
individual and (b) has (i) prior experience as an independent director or independent manager for 
a corporation, a trust or limited liability company whose charter documents required the 
unanimous consent of all independent directors or independent managers thereof before such 
corporation, trust or limited liability company could consent to the institution of bankruptcy or 
insolvency proceedings against it or could file a petition seeking relief under any applicable 
federal or state law relating to bankruptcy and (ii) at least three years of employment experience 
with one or more nationally-recognized companies that provides, inter alia, professional 
independent directors or independent managers in the ordinary course of their respective 
business to issuers of securitization or structured finance instruments, agreements or securities or 
lenders originating commercial real estate loans for inclusion in securitization or structured 
finance instruments, agreements or securities (a “Professional Independent Director”) and is at 
all times during his or her service as an Independent Director of the Corporation an employee of 
such a company or companies.  A natural Person who satisfies the foregoing definition except for 
being (or having been) the independent director or independent manager of a “special purpose 
entity” affiliated with the Corporation (provided such affiliate does not or did not own a direct or 
indirect equity interest in the Corporation) shall not be disqualified from serving as an 
Independent Director, provided that such natural Person satisfies all other criteria set forth above 
and that the fees such natural Person earns from serving as independent director or independent 
manager of affiliates of the Corporation or in any given year constitute in the aggregate less than 
five percent (5%) of such individual’s annual income for that year.  A natural Person who 
satisfies the foregoing definition other than subparagraph (a)(ii) shall not be disqualified from 
serving as an Independent Director of the Corporation if such individual is a Professional 
Independent Director and such individual complies with the requirements of the previous 
sentence.  The term “Affiliate” shall mean, as to any Person, any other Person that, directly or 
indirectly, is in Control of, is Controlled by or is under common Control with such Person or is a 
director or officer of such Person or of an Affiliate of such Person.  The term “Control” shall 
mean the possession, directly or indirectly, of the power to direct or cause the direction of 
management, policies or activities of a Person, whether through ownership of voting securities, 
by contract or otherwise.  “Controlled” and “Controlling” shall have correlative meanings.  The 
term “Person” shall mean any individual, corporation, partnership, joint venture, limited liability 
company, estate, trust, unincorporated association, any federal, state, county or municipal 
government or any bureau, department or agency thereof and any fiduciary acting in such 
capacity on behalf of any of the foregoing;

(b) With the consent of the initial stockholder of the Corporation, which consent the 
initial stockholder believes to be in the best interest of the initial stockholder and the 
Corporation, no Independent Director shall, with regard to any action to be taken under or in 
connection with this ARTICLE, owe a fiduciary duty or other obligation to the initial 
stockholder nor to any successor stockholder (except as may specifically be required by the 
statutory law of any applicable jurisdiction), and every stockholder, including each successor 
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stockholder, shall consent to the foregoing by virtue of such stockholder’s purchase of an interest 
in the Corporation,  no further act or deed of any stockholder being required to evidence such 
consent.  Instead, such director’s fiduciary duty and other obligations with regard to such action 
under or in connection with this ARTICLE shall be owed to the Corporation (including its 
creditors).  In addition, no Independent Director may be removed unless his or her successor has 
been elected;

(c) Notwithstanding any other provision of these Articles and any provision of the 
laws that otherwise empowers the Corporation and until such time as all obligations secured by 
the Security Instrument have been paid in full, the Corporation shall not, without the unanimous 
consent of the Board of Directors, including the Independent Director[s], do any of the 
following: 

(i) engage in any business or activity other than those set forth in Article 
[One] or cause or allow the [LLC] [Partnership] to engage in any business 
activity unrelated to the acquisition, development, ownership, management or 
operation of the Property; 

(ii) incur any debt secured or unsecured, direct or contingent (including 
guaranteeing any obligation); 

(iii) cause or allow the [LLC] [Partnership] to own any real property other than 
the Property;

(iv) cause or allow the [LLC] [Partnership] to have any assets other than the 
Property and personal property necessary or incidental to its ownership and 
operation of the Property;

(v) engage in, seek, consent to or permit (i) any dissolution, winding up, 
liquidation, consolidation, or merger of the Corporation or the [LLC] 
[Partnership]; or (ii) any sale or other transfer of all or substantially all of the 
assets of the Corporation or the [LLC] [Partnership] or any sale of such assets 
outside the ordinary course of business, except as permitted by the Loan 
Documents;

(vi) (i) file or consent to the filing of any bankruptcy, insolvency or 
reorganization case or proceeding, institute any proceedings under any applicable 
insolvency law or otherwise seek relief under any laws relating to the relief from 
debts or the protection of debtors generally, file a bankruptcy or insolvency 
petition or otherwise institute insolvency proceedings; (ii) seek or consent to the 
appointment of a receiver, liquidator, assignee, trustee, sequestrator, custodian or 
any similar official for the Corporation or the [LLC] [Partnership] or a 
substantial portion of its property; (iii) make an assignment for the benefit of the 
creditors of the Corporation or the [LLC] [Partnership]; or (iv) take any action in 
furtherance of any of the foregoing; 
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(vii) cause, consent to or permit any amendment of the Corporation’s Articles 
of Incorporation, the [LLC’s] [Partnership’s] [Articles of Organization and 
Operating Agreement] [Certificate of Limited Partnership and Partnership 
Agreement] or other formation document or organizational document (as 
applicable) with respect to the matters set forth in Articles [One] through [Four] 
hereof; 

(viii) cause or allow the [LLC] [Partnership] to have indebtedness other than (i) 
the Loan; (ii) liabilities incurred in the ordinary course of business relating to the 
ownership and operation of the Property and the routine administration of the 
[LLC] [Partnership], in amounts not to exceed 2% of the amount of the Loan 
which liabilities are not more than sixty (60) days past the date incurred, are not 
evidenced by a note and are paid when due, and which amounts are normal and 
reasonable under the circumstances; and (iii) such other liabilities that are 
permitted pursuant to the Loan Documents; 

(ix) withdraw as a [managing member] [general partner] of the [LLC] 
[Partnership] or transfer any of its [managing member] [general partnership] 
interest; or

(x) acquire or own any material asset other than (i) its [membership] [general 
partnership] interest in the [LLC] [Partnership], and (ii) such incidental personal 
property as may be necessary for the ownership of such [membership] [general 
partnership] interest.

In  addition  to  the  foregoing,  so  long  as  any  obligation  secured  by  the  Security  Instrument 
remains outstanding and not discharged in full,  the Corporation shall not without the written 
consent of the holder of the Security Instrument, take any action set forth in items (i) through (v)  
and items (vii) through (x).

ARTICLE THREE:  SEPARATENESS/OPERATIONS MATTERS

The Corporation: 

(a) has at all times been and shall at all times remain solvent and has paid and shall 
pay its debts and liabilities (including, a fairly-allocated portion of any personnel 
and overhead expenses that it shares with any Affiliate) from its assets as the 
same shall become due, and has maintained and shall maintain adequate capital 
for the normal obligations reasonably foreseeable in a business of its size and 
character and in light of its contemplated business operations;

(b) has not failed and shall not fail to correct any known misunderstanding regarding 
the separate identity of the Corporation and has not identified and shall not 
identify itself as a division of any other Person;

(c) has maintained and shall maintain its bank accounts, books of account, books and 
records separate from those of any other Person and, to the extent that it is 
required to file tax returns under applicable law, has filed and shall file its own tax 
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returns, except to the extent that it is required by law to file consolidated tax 
returns;

(d) has maintained and shall maintain its own records, books, resolutions and 
agreements;

(e) has not commingled and shall not commingle its funds or assets with those of any 
other Person and has not participated and shall not participate in any cash 
management system with any other Person;

(f) has held and shall hold its assets in its own name;

(g) has conducted and shall conduct its business in its name or in a name franchised 
or licensed to it by an entity other than an Affiliate, except for business conducted 
on behalf of itself by another Person under a business management services 
agreement that is on commercially-reasonable terms, so long as the manager, or 
equivalent thereof, under such business management services agreement holds 
itself out as an agent of the Corporation;

(h) (i) has maintained and shall maintain its financial statements, accounting records 
and other entity documents separate from those of any other Person; (ii) has 
shown and shall show, in its financial statements, its asset and liabilities separate 
and apart from those of any other Person; and (iii) has not permitted and shall not 
permit its assets to be listed as assets on the financial statement of any of its 
Affiliates except as required by GAAP; provided, however, that any such 
consolidated financial statement contains a note indicating that the Corporation’s 
separate assets and credit are not available to pay the debts of such Affiliate and 
that the Corporation’s liabilities do not  constitute obligations of the consolidated 
entity; 

(i) has paid and shall pay its own liabilities and expenses, including the salaries of its 
own employees, out of its own funds and assets, and has maintained and shall 
maintain a sufficient number of employees in light of its contemplated business 
operations;

(j) has observed and shall observe all corporate formalities; 

(k) has not caused or allowed the [LLC] [Partnership] to incur any indebtedness other 
than (i) acquisition financing with respect to the Property; construction financing 
with respect to the improvements and certain off-site improvements required by 
municipal and other authorities as conditions to the construction of the 
improvements; and first mortgage financings secured by the Property; and 
indebtedness pursuant to letters of credit, guaranties, interest rate protection 
agreements and other similar instruments executed and delivered in connection 
with such financings, (ii) unsecured trade payables and operational debt not 
evidenced by a note, and (iii) indebtedness incurred in the financing of equipment 
and other personal property used on the Property; 
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(l) has not assumed, guaranteed or become obligated and shall not assume or 
guarantee or become obligated for the debts of any other Person, has not held out 
and shall not hold out its credit as being available to satisfy the obligations of any 
other Person or has not pledged and shall not pledge its assets for the benefit of 
any other Person, in each case except as permitted pursuant to the Loan 
Documents;

(m) has not acquired and shall not acquire obligations or securities of its members or 
any other owner or Affiliate; 

(n) has allocated and shall allocate fairly and reasonably any overhead expenses that 
are shared with any of its Affiliates, constituents, or owners, or any guarantors of 
any of their respective obligations, or any Affiliate of any of the foregoing, 
including, but not limited to, paying for shared office space and for services 
performed by any employee of an Affiliate; 

(o) has maintained and used and shall maintain and use separate stationery, invoices 
and checks bearing its name and not bearing the name of any other entity unless 
such entity is clearly designated as being the Corporation’s agent; 

(p) has not caused or allowed the [LLC] [Partnership] to pledge and shall not cause or 
allow the [LLC] [Partnership] to pledge its assets to or for the benefit of any other 
Person other than with respect to loans secured by the Property and no such 
pledge remains outstanding except to Lender to secure the Loan; 

(q) has held itself out and identified itself and shall hold itself out and identify itself 
as a separate and distinct entity under its own name or in a name franchised or 
licensed to it by an entity other than an Affiliate of the Corporation and not as a 
division or part of any other Person; 

(r) has maintained and shall maintain its assets in such a manner that it shall not be 
costly or difficult to segregate, ascertain or identify its individual assets from 
those of any other Person;

(s) has not made and shall not make loans to any Person and has not held and shall 
not hold evidence of indebtedness issued by any other Person or entity (other than 
cash and investment-grade securities issued by an entity that is not an Affiliate of 
or subject to common ownership with such entity); 

(t) has not identified and shall not identify its member, or any Affiliate of its 
member, as a division or part of it, and has not identified itself and shall not 
identify itself as a division of any other Person; 

(u) other than capital contributions and distributions permitted under the terms of its 
organizational documents, has not entered into or been a party to, and shall not 
enter into or be a party to, any transaction with its member or Affiliates except in 
the ordinary course of its business and on terms which are commercially 
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reasonable terms comparable to those of an arm’s-length transaction with an 
unrelated third party; 

(v) has not had and shall not have any obligation to, and has not indemnified and 
shall not indemnify its member, in each case unless such an obligation or 
indemnification is fully subordinated to the Debt and shall not constitute a claim 
against it in the event that its cash flow is insufficient to pay the Debt;

(w) has not caused or allowed and shall not cause or allow the [LLC] [Partnership] to 
have any of its obligations guaranteed by any Affiliate except as provided by the 
Loan Documents; 

(x) has not formed, acquired or held and shall not form, acquire or hold any 
subsidiary, except that the member may acquire and hold its interest in the 
Corporation; 

(y) has complied and shall comply with all of the terms and provisions contained in 
its organizational documents; 

(z) has not permitted and shall not permit any Affiliate or constituent party 
independent access to its bank accounts;

(aa) is, has always been and shall continue to be duly formed, validly existing, and in 
good standing in the state of its formation and in all other jurisdictions where it is 
qualified to do business;

(bb) has paid all taxes which it owes and is not currently involved in any dispute with 
any taxing authority; 

(cc) is not now, nor has ever been, party to any lawsuit, arbitration, summons, or legal 
proceeding that resulted in a judgment against it that has not been paid in full; 

(dd) has no judgments or liens of any nature against it except for tax liens not yet due 
and the Permitted Encumbrances; 

(ee) has provided Lender with complete financial statements that reflect a fair and 
accurate view of the Corporation’s financial condition;

(ff) has no material contingent or actual obligations not related to its [membership] 
[general partnership] interest in the Borrower; 

(gg) has considered and shall consider the interest of its creditors in connection with 
all corporate action; and

(hh) has conducted and shall conduct business so that each of the assumptions made 
about it and each of the facts stated about it in the Insolvency Opinion are true.
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ARTICLE FOUR:  SUBORDINATION OF INDEMNIFICATION PROVISIONS

Notwithstanding any provision hereof to the contrary, any indemnification claim against 
the Corporation arising under these Articles, the Bylaws or the laws of the state of organization 
of the Corporation shall be fully subordinate to any obligations of the Corporation arising under 
the  Security  Instrument  or  any  other  Loan  Document  (as  defined  therein),  and  shall  only 
constitute a claim against the Corporation to the extent of, and shall be paid by the Corporation 
in monthly installments only from, the Corporation’s pro rata share in distributions by the [LLC] 
[Partnership] of the excess of net operating income of the [LLC] [Partnership] for any month 
over all amounts then due under the Security Instrument and the other Loan Documents.
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