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In both the securitized and traditional mortgage loan markets, it has become 
common to use a range of structures aimed at providing lenders with additional collateral in the 
revenues generated by the properties securing the mortgage loan.  Whether called lockboxes, 
cash management accounts or cash collateral accounts, these arrangements provide for control of 
collection of rent and/or control of disbursement of property operating revenues.  The relative 
combination of controls required by a lender with respect to collection and/or disbursements have 
come to be known as “hard” and “soft” lockboxes and many gradations in between.  There is no 
longer any settled rule as to what to expect from a lender in the securitized market as opposed to 
a lender in the traditional market.  Whether a particular borrower will be subjected to the burdens 
of the hard so-called “waterfall” (i.e., a prioritized tier of purposes and categories for which 
revenues may be disbursed from the lockbox collection account), or permitted by the lender, 
absent an event of default, unfettered access to property revenues will not necessarily be wholly 
determined by the lender’s anticipated “exit strategy”.  Generally, however, the recent trend has 
been to more borrower control over cash management, though lender control remains with 
respect to certain reserves to ensure non-impairment of lender’s collateral, especially in the 
securitized loan market. 

I.  Control of Collection 

 A.  The Hard Lockbox Approach.  The lender will remove the borrower and its agents 
(e.g., property managers) from the traditional role of receiving cash receipts related to the 
property and paying debt service therefrom.  While the borrower/property manager remains 
responsible for causing tenants and other obligors to make their required payments, the borrower 
will be instructed at loan closing to notify all tenants and other third party payors (e.g., credit card 
companies in hotel transactions) to forward rental and other payments directly to an account that 
is controlled by the lender (though the account name typically does not expressly identify the 
applicable lender).  Borrowers must deposit into the lender-controlled account, usually within 
one or two days of receipt, any property-related payments received from any source by them 
directly, whether in cash or other form.  With respect to certain property types (e.g., hotels) that 
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require cash on hand, the lender will permit borrower to hold back from the lockbox a negotiated 
amount of funds to meet day-to-day operating requirements. 

 B.  The Medium and Soft Approaches.  There are various less restrictive approaches with 
respect to control of cash collateral.  Under the medium approach, the borrower or its agent may 
collect property revenues in a borrower-controlled deposit account and subsequently transfer 
them (e.g., once per week) into a lender-controlled collection account.  This approach may be a 
negotiated point or may be necessitated by the type of property financed.  For example, in multi-
family loans where tenants often pay their rent by means of a check delivered by hand to the 
property manager, such check being payable either to the manager or the borrower, 
implementation of a hard lockbox may be unfeasible. 

 Under a softer approach, the borrower or its agent may collect revenues in a borrower-
controlled deposit account which is pledged to lender and is subject to a springing lockbox 
arrangement.  This arrangement is implemented by means of an agreement between the lender, 
the borrower and the deposit bank in which the bank is instructed to prohibit withdrawals by the 
borrower from such account upon receipt of a notice from the lender.  Until the occurrence of an 
event of default or other triggering event (e.g., default under a financial covenant such as a drop 
in debt service coverage ratio or other performance-related test) the borrower retains control over 
all property receipts, with funds typically swept daily or weekly to borrower’s operating account.  
Depending upon the degree of control imposed by lender after a triggering event, funds will 
remain in the pledged account and borrower will have access to such funds to operate the 
property upon application to the lender, but not have rights to any surplus; or, such funds will be 
periodically swept to an account controlled solely by lender and from which lender will disburse 
funds for property operations at its discretion.2 

 C.  Account Structure.  The borrower-controlled deposit account may be maintained in a 
different bank than the lender-controlled collection account, depending on the locations of the 
properties, the property manager’s accounting office, the lender and its servicer.  For multiple 
property, multi-state transactions, there are usually established a number of “sweep” accounts at 
local banks.  Such accounts will either be lender-controlled or borrower-controlled, depending on 
lender’s desired approach as described above.  Funds are then swept from each local sweep 
account, typically weekly, to a central collection account into which funds will collect from all of 
the properties.  From this central lockbox account, any required reserves and/or operating 

                                                 
2  As described above, springing lockbox arrangements are typically only permitted by a 

lender with a loan which features financial covenants.  A financial covenant breach 
provides an early warning mechanism should the property run into trouble, thereby 
allowing the lender to exercise control of the cash collateral (and perfect its security 
interest) at the time of the trigger event and prior to a borrower bankruptcy.  In a 
circumstance in which such triggers are not tripped prior to a borrower bankruptcy, it is 
unlikely that the springing lockbox structure (even if triggered as a result of borrower’s 
bankruptcy) will perfect lender’s security interest in the pledged accounts. 
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expenses will be funded monthly, with any excess going to borrower in most cases.  See Exhibit 
A attached for a graphic illustration of a multi-property account structure. 

 D.  Account Documentation.  Examples of a springing lockbox agreement, a sweep 
account agreement and a lockbox account agreement are attached hereto as Exhibit B, Exhibit C 
and Exhibit D, respectively. 

II. Control of Disbursement 

 Although it is usually the case that the degree of control over collection will dictate the 
degree of control the lender will exercise over disbursement of property revenues, this is not 
always the case.  We have seen, even in deals originated for the securitization market, a hard 
lockbox with respect to collection and no lockbox on the disbursement side absent some 
triggering event. 

 A. The Hard Approach.  All disbursements to be made by borrower are accounted for 
in a waterfall setting forth priority of payments, including reserves.  Excess amounts after 
waterfall payments may go to Borrower or may accumulate in a cash trap.  Amounts on deposit 
in the lockbox are usually only disbursed monthly.  A true hard lockbox, in addition to requiring 
deposit of property revenues to fund certain escrows will also control disbursements to fund 
routine operating expenses and capital expenses related to a property in accordance with a budget 
approved annually by the lender, subject to minor variances. 

 B. The Medium and Soft Approaches.  Once the property revenues run through a 
lender-controlled account, Borrower will have the ability to apply funds in its discretion in 
operating the property.  However, it is rare to have complete borrower discretion; lenders will 
usually want reserves for items that would otherwise impair the collateral (e.g., real estate taxes, 
insurance and ground rents).  A medium approach would require funding of these reserves prior 
to disbursement of excess funds to the borrower.  A softer approach will permit the borrower to 
fund such reserves concurrently with its debt service payments. 

 C. Reserve Accounts.  Some or all of the following reserve or escrow accounts may 
be utilized by lenders:  

1. Taxes, Insurance and Ground Rents.  In most cases the lender will have 
amounts reserved sufficient to pay at least taxes and ground rents ahead of any 
reserve for debt service because these items have the potential to impair the 
collateral for the loan.  In some cases a lender will require up front partial funding 
of these accounts, usually two months, so that accounts are always partially 
funded. 

2. Debt Service.  Noted because of its order.  Usually will come after 
reserves for real estate taxes and ground rents, and sometimes, for insurance, so 
that if the property runs into trouble, there is less likelihood that the lender’s 
collateral will be impaired. 
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3. Deferred Maintenance and Environmental Remediation.  Based on 
engineering reports and environmental reports obtained during lender’s due 
diligence, the lender may require the completion of certain capital projects and/or 
environmental remediation.  This account will sometimes be funded up front out 
of loan proceeds; borrowers usually negotiate for accrual of these amounts, 
particularly when such items will be completed over a period longer than one 
year. 

4. Loss Proceeds.  For casualty or condemnation proceeds above a specified 
threshold, lender will often require that such amounts be escrowed in an account 
controlled by lender so that lender may control restoration process; or in the event 
of a substantial casualty or condemnation or one that occurs close to the maturity 
date of the loan, to use such proceeds to repay the loan. 

5. Other.  Reserve accounts may also be established to fund: mezzanine or 
second mortgage loan debt service; mortgage loan debt service reserves in the 
event of a financial covenant default; proceeds from the permitted transfer of a 
property when not used to pay down the loan; lease rollover reserves (e.g., leasing 
commissions and costs of tenant improvements); and ordinary course capital 
improvements. 

III. Bank Requirements and Permitted Investments 

 A. Eligible Institutions and Accounts.  The concept of an “eligible institution” is 
taken from rating agency guidelines for securitized loan transactions.  In the non-securitized 
context, lenders will consider similar factors in approving a lockbox bank.  The criteria is usually 
focused on a review of the creditworthiness of the proposed bank to ensure that amounts on 
deposit with a lockbox bank will be immunized from the insolvency of such bank.  For example, 
Standard & Poor’s requires that any lockbox bank have short term debt rating of at least “AA”.  
Amounts on deposit in a lockbox accounts that do not meet the required rating must be 
segregated from other funds held by the bank.  In no case may funds in lockbox accounts be 
evidenced by a certificate of deposit, passbook or other instrument. 

 B. Permitted Investments.  The primary aim of setting forth permitted investments in 
loan documentation is to provide for investments that will insulate amounts on deposit with the 
lockbox bank from market risk.  As a general rule, such investments must be highly rated 
(usually “AAA”) and will generally have maturities of thirty days to one year depending on the 
frequency of withdrawals from the relevant account.  See Exhibit E for current S&P guidelines 
on eligible institutions and permitted investments. 

IV. Perfection of a Valid Security Interest In Accounts 

 A. Means of Creation and Perfection.  Article 9 of the UCC does not cover creation 
or perfection of a security interest on amounts held in deposit accounts, except in the limited case 
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of “proceeds” of collateral.3  Thus, the means of creation and perfection of a security interest in 
such accounts in the circumstances described in this article is currently a matter of common law 
of the state in which the account is located, although this may soon change.  See Section IV.C 
below.  As a general matter, it is advisable that lockbox accounts be in lender’s name and under 
its sole dominion and control in order to perfect a security interest in such account, though an 
account in borrower’s name with indicia that it has been pledged to the lender will sometimes 
suffice. 

 B. Opinions.  See attached Exhibit F, an excerpt from a New York opinion 
addressing creation and perfection issues related to deposit accounts. 

 C. Recent Developments.  A revision to Article 9 of the UCC (“Revised Article 9”) 
has been drafted by the American Law Institute and National Conference of Commissioners on 
Uniform State Laws.  It has no force of law until adopted by a State and by its terms is not 
effective until July 1, 2001, even if adopted earlier by a State.  This extended delay for 
effectiveness is unusual for a UCC revision, but was designed to minimize, to the extent 
possible, the disruption of a complete overhaul of the statute that would otherwise flow from 
staggered effective dates among the states. 

1. Scope.  Pursuant to Section 9-109(d)(13), Article 9 no longer excludes 
deposit accounts except in a consumer transaction (except to the extent the deposit 
account is proceeds), i.e., security interests in deposit accounts are covered by 
Revised Article 9 unless the security interest is created in a “consumer 
transaction” - defined to include transactions in which an individual incurs an 
obligation primarily for personal, family or household purposes and the collateral 
involved is held or acquired for such purpose. 

2. Attachment.  Pursuant to Section 9-202 a security interest in a deposit 
account will attach if value has been given, the debtor has rights in the collateral 
and either the debtor has signed a written security agreement describing the 
collateral or the secured party has control (see below) pursuant to the debtor’s 
security agreement (which may be oral). 

3. Methods of Perfection.  Pursuant to Section 9-312, a security interest in a 
deposit account may be perfected only by control under Section 9-314 which, in 
the case of deposit account collateral may not be achieved by filing.  Rather, 
“control” is achieved if either the secured party is the bank with which the deposit 
account is maintained, a “tri-party” agreement between the debtor, secured party 
and bank provides for the bank to comply with instructions originated by the 

                                                 
3  Section 9-306 of the UCC defines “proceeds” as whatever is received upon the sale, 

exchange, collection, or other disposition of collateral or proceeds.  To the extent a 
deposit account contains identifiable proceeds of collateral, a security interest in which 
was perfected by filing a UCC financing statement, it is presently covered. 



 

6 
[#469982 v3 nylegal\kblacklo\@2n203!.doc] 

secured party without further debtor consent, or the secured party becomes the 
bank’s customer. 

4. Priority.  Pursuant to Section 9-322, except as otherwise provided (see 
following), security interests rank in priority in time of filing or perfection.  
Pursuant to Section 9-327, a security interest held by a secured party having 
control of the deposit account has priority over a secured party without control; 
competing security interests perfected by control rank according to priority in time 
with respect to obtaining control, except that a security interest in favor of the 
bank itself has priority unless the secured party has become the bank’s customer. 

5. Rights of Transferees.  Pursuant to Section 9-332, a transferee of funds 
from a deposit account takes free of any security interest unless the transferee acts 
in collusion with the debtor in violating the rights of the secured party. 

6. Governing Law.  Pursuant to Section 9-304, the local law (meaning the 
substantive law, not the conflict of laws rules) of the “bank’s jurisdiction” governs 
perfection, the effect of perfection or nonperfection and the priority of a security 
interest in a deposit account maintained with that bank.  The rules for determining 
the “bank’s jurisdiction” are set out in Section 9-304(b) and begin with the choice 
specified in an agreement between the bank and the debtor governing the account 
itself and ending (if all else fails) with the location of the chief executive office of 
the bank. 
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Exhibit B 

 
 

 
_______________, 1999 

 
[Lender] 
 
Ladies and Gentlemen: 

  At the request and instruction of each of the entities listed in Exhibit A hereto 
(each a “Customer” and, collectively, the “Customers”), we confirm to you that each of the 
Customers maintains with us a separate bank account (each an “Account” and, collectively, the 
“Accounts”).  The caption, account name and account number of each of these accounts is listed 
in Exhibit A across from the name of the corresponding Customer, and each such caption and 
account name indicates that the respective Account has been pledged to you.   The aggregate 
amount on deposit in the Accounts from time to time is referred to herein as the “Deposits”. 

In addition, we acknowledge and agree as follows: 

(a)  The Customers have notified us that subject to clause (b) below they have 
pledged and assigned their rights in the Accounts and the Deposits in your favor as security for 
their obligations under a certain loan agreement dated ____________, 1999 and certain related 
guaranties and other agreements (collectively, the “Loan Documents”).  

(b)  Unless and until you notify us in accordance with the next sentence that an 
Event of Default has occurred and is continuing, we acknowledge that the Customers shall be 
permitted to effect any withdrawals from any of the Accounts without your prior written 
approval.  The Customers have instructed us that upon our receipt at our offices at 
__________________________ of written notice from you of the occurrence of an Event of 
Default under the Loan Documents and until such time thereafter as you advise us in writing that 
such Event of Default has been cured or waived, we are not to permit or effect any withdrawals 
from any of the Accounts without your prior written approval, except that at your request we 
shall transfer all Deposits then contained in the Accounts into an account specified by you to us 
in writing (the “Lockbox Account”), and we shall subsequently transfer all Deposits in the 
Accounts at the end of each business day into the Lockbox Account until you request in writing 
otherwise.  We hereby agree that we shall comply with such instruction from the Customers 
notwithstanding any objection by any or all of the Customers subsequent to the execution hereof 
and that such instruction is irrevocable and may not be rescinded or modified by any or all of the 
Customers without your prior written consent.  We are permitted to charge against the Accounts 
the amount of any standard charges for administration thereof or customary service fees against 
the Accounts.  Except as expressly set forth in this agreement, we will not be entitled to set off 
the Customers’ obligations to us against the monies deposited into the Accounts. 
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(c)  Within five (5) business days after the end of each calendar month, we will 
mail and/or telecopy to you and the Customers a monthly bank statement which shall set forth the 
amounts, if any, deposited into and disbursed from the Accounts and the balance remaining in the 
Accounts. 

Except as set forth above, we hereby confirm to you that we have not received any 
notice of any other lien, pledge, charge, assignment, attachment, claim or other encumbrance 
with respect to the respective rights of the Customers in the Accounts or the Deposits. 

By their signatures below, each of the Customers agrees to indemnify us from and 
against all claims, expenses, liabilities or damages that we shall incur or suffer by reason of our 
entry into or performance of this agreement, except for our failure to exercise reasonable care in 
accordance with such practices as depository institutions would follow in the normal course of 
their business with respect to collateral which is generally similar to the Accounts. 

This letter agreement shall remain in full force and effect until we have received 
written notice from you that this agreement has been terminated or that the obligations of the 
Borrower under the Loan Agreement have been satisfied in full.  If such termination occurs after 
any Deposits are contained in a Lockbox Account, such deposits shall be distributed by us in 
accordance with your written instruction if the Lockbox Account is established with us.  Upon 
written notification from you that your rights hereunder have been assigned to a third party in 
accordance with the Loan Documents, we shall change the captions of the Accounts accordingly 
and we shall execute and deliver to such third party a letter agreement in favor of such third 
party, which letter agreement shall be identical to this one except that the acknowledgment of the 
Customers thereto shall not be required (and the Customers agree, by acknowledgment of this 
letter agreement, that any such replacement letter agreement shall be binding on the Customers). 

This agreement shall be governed by, and construed in accordance with, the laws 
of the State of New York. 

Very truly yours, 

 
By: _______________________________  

 

Title: 

ACKNOWLEDGED AND AGREED: 

[Signature blocks and signatures for each  
wholly-owned restricted subsidiary]
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SWEEP ACCOUNT AGREEMENT 

_____________, 1999 

 
[LENDER] 
 
Ladies and Gentlemen: 

  At the request and instruction of Borrower (“Customer”), we confirm to you that 
Customer maintains with us, at our offices at [      ], an account named “Borrower, as Borrower, 
and Lender, as Pledgee -- Receipts Account” (the “Account”), into which Customer may from 
time to time make or cause to be made deposits but from which no withdrawals may be made by 
Customer except as described below.  The aggregate amount on deposit in the Account from time 
to time is referred to herein as the “Deposits”. 

In addition, we acknowledge and agree as follows: 

(a)  Customer has notified us that it has pledged and assigned its rights in the 
Account and the Deposits in your favor as security for Customer’s obligations under a certain 
loan agreement dated ___________, 1999.  

(b)   Customer has instructed us not to permit or effect any withdrawals from the 
Account without your prior written approval, except as follows: no less frequently than once 
every calendar month, we shall transfer all Deposits then contained in the Account into the 
account described in Exhibit A hereto or into such other account as shall be specified to us in 
writing by you.  We hereby agree that we shall comply with such instruction from Customer, 
which instruction is irrevocable and may not be rescinded or modified by Customer without your 
prior written consent.  We are permitted to charge against the Account the amount of any items in 
the Account that are unpaid and are standard charges against the Account. 

(c)  Upon our receipt of written notice from you, we shall cause the transfers 
described in (b) above to take place at the end of each business day. 

Except as set forth above, we hereby confirm to you that we have not received any 
notice of any other lien, pledge, charge, assignment, attachment, claim or other encumbrance 
with respect to Customer’s rights in the Account or the Deposits. 

In furtherance of the pledge and assignment of Customer’s rights in the Account 
and the Deposits in your favor, we agree that we will take such further actions and execute such 
further documents as you may reasonably request at your sole cost and expense. 

By its signature below, Customer agrees to indemnify us from and against all 
claims, expenses, liabilities or damages that we shall incur or suffer by reason of our entry into or 
performance of this agreement, except for the undersigned’s failure to exercise reasonable care in 
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accordance with such practices as depository institutions would follow in the normal course of 
their business with respect to collateral which is generally similar to the Account. 

This letter agreement shall remain in full force and effect until we have received 
notice from you that this agreement has been terminated. 

Except as modified by this agreement, the Account remains subject to our Terms 
and Conditions of Deposit Accounts. 

This agreement which relates solely to our duties shall be governed by, and 
construed in accordance with, the laws of the State of [         ]. 

Very truly yours, 

[BANK] 

By _______________________________  
Name:   
Title: 

ACKNOWLEDGED AND AGREED: 

[Borrower] 

By: _____________________________________ 
 Name:  
 Title:  
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Exhibit D 

Lockbox Agreement 

Lockbox Agreement, dated as of __________, 1999 (this “Agreement”), among 
Deposit Bank (“Deposit Bank”), Borrower (“Borrower”), and Lender (together with its 
successors and assigns, “Lender”). 

W I T N E S S E T H: 

WHEREAS, pursuant to the Loan Agreement dated as of the date hereof (the 
“Loan Agreement”), by and between Lender and Borrower, Lender has provided financing to 
Borrower secured by, inter alia, a mortgage on certain real properties owned by Borrower (the 
“Properties”); 

WHEREAS, the Loan Agreement provides that all Revenues (as defined in the 
Loan Agreement) be deposited into an account at a financial institution which has agreed to 
cause all amounts contained in such account to be transferred not less frequently than weekly into 
an account maintained with Deposit Bank, which account is to be in the name of and under the 
sole dominion and control of Lender; and 

WHEREAS, Borrower and Lender desire to retain the Deposit Bank to provide 
the services described herein and the Deposit Bank agrees to provide such services; 

NOW THEREFORE, in consideration of the mutual premises contained herein 
and for other good and valuable consideration the sufficiency of which is hereby acknowledged, 
the parties hereto agree as follows: 

Section 1.  Establishment and Maintenance of Collateral Accounts. 

(a)  Concurrently herewith, an interest-bearing account (Account No. 678 059 
304) is being established with the Deposit Bank (the “Lockbox Account”), along with the 
following subaccounts: 

(i) a subaccount entitled “Tax Escrow Account” (the “Tax Escrow Account”); 

(ii) a subaccount entitled “Low NOI Reserve Account” (the “Low NOI Reserve 
Account”); 

(iii) a subaccount entitled “Loss Proceeds Account” (the “Loss Proceeds 
Account”);  

(iv) a subaccount entitled “DSCR Property Release Account” (the “DSCR 
Property Release Account”); and 

(v) a subaccount entitled “Interest Reserve Account” (the “Interest Reserve 
Account”). 
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Each of the Lockbox Account, the Tax Escrow Account, the Low NOI Reserve 
Account, the Loss Proceeds Account, the DSCR Property Release Account and the Interest 
Reserve Account (each a “Collateral Account” and, collectively, the “Collateral Accounts”) shall 
be in the name of Borrower, as pledgor, and Lender as secured party. 

(b)  The Deposit Bank shall arrange for the Lockbox Account to be a segregated 
account maintained with the Deposit Bank’s corporate trust department and for each of the other 
Collateral Accounts to be a subaccount of the Lockbox Account.  None of the Collateral 
Accounts shall be evidenced by a certificate of deposit, passbook or other instrument.  Each of 
the Collateral Accounts (A) shall be established and maintained in the name of the Borrower, as 
pledgor, and the Lender as secured party (and, upon Lender’s request, shall bear a designation 
clearly indicating that the funds deposited therein are held by Lender as a trustee for holders of 
interests in the Loan (as defined in the Loan Agreement)) and (B) shall be under the sole 
dominion and control of Lender.  The Borrower shall have no right to withdraw any funds from 
the Collateral Accounts. 

(c)  The Deposit Bank represents that it is a federal or state-chartered depository 
institution, subject to regulations regarding fiduciary funds on deposit similar to Title 12 of the 
Code of Federal Regulations Section 9.10(b), and has corporate trust powers acting in its 
fiduciary capacity. 

(d)  The Deposit Bank shall hold amounts deposited in the Collateral Accounts in 
trust for Lender and shall not commingle such amounts with any other amounts held on behalf of 
Lender or any other Person. 

(e)  The Deposit Bank shall invest amounts held in the Collateral Accounts in 
Permitted Investments (as defined on Exhibit 2 hereto) at the written direction of Borrower 
(unless Lender shall notify the Deposit Bank in writing of the occurrence of an Event of Default 
under the Loan Agreement, in which case all investments of funds held in the Collateral 
Accounts shall be made at the direction of Lender or its designee).  All earnings on Permitted 
Investments shall be credited to the Lockbox Account. 

Section 2.  Disbursements from the Accounts. 

(a)  Lender shall have the right from time to time to delegate all or some of its 
rights and obligations hereunder to one or more servicers in respect of the Loan (collectively, the 
“Servicer”), and Lender shall deliver notice of such delegation to the Deposit Bank. 

(b)  The Collateral Accounts shall be under the sole dominion and control of 
Lender, and the Deposit Bank shall comply with all written instructions received from Lender 
with respect thereto, including, without limitation, instructions that amounts be disbursed 
therefrom to other Collateral Accounts and/or to other accounts specified by Lender.  Without 
limiting the generality of the foregoing, it is anticipated that such disbursement instructions shall 
(prior to the occurrence of an Event of Default under the Loan Agreement) be substantially in the 
form of Exhibit 1 hereto (“Disbursement Instructions”) and shall be given to the Deposit Bank by 
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Lender or Servicer (with a copy to Borrower) at least two Business Days prior to the 
disbursement date specified in the Disbursement Instructions. 

Section 3.  Fees.   The Deposit Bank agrees that it shall look solely to Borrower 
for the payment of its regular fees in connection with the maintenance of the Collateral Accounts 
and the performance of its duties hereunder.  Borrower, Lender and the Deposit Bank agree that 
the fees of the Deposit Bank shall be in accordance with Exhibit 3 hereto.  The Deposit Bank 
shall deliver a written bill to Borrower in respect of such fees on a periodic basis and shall have 
the right to withdraw from the Lockbox Account an amount equal to any fees so billed that are 
delinquent more than 30 days. 

Section 4.  Termination. 

(a)  The Deposit Bank may resign and be discharged from its duties or obligations 
hereunder by giving 60 days prior written notice in writing of such resignation specifying a date 
when such resignation shall take effect. 

(b)  Lender may terminate this Agreement at any time after twenty days’ prior 
written notice to the other parties hereto and designate a substitute Deposit Bank, subject to 
Borrower’s reasonable approval, to which all obligations, duties and rights hereunder shall be 
assigned.   

(c)  The Deposit Bank hereby agrees that it shall take all actions reasonably 
necessary and shall cooperate with Lender to facilitate any transfer of its obligations, duties and 
rights hereunder. 

(d)  Upon any resignation or termination of the Deposit Bank in accordance with 
this Section 4, the Deposit Bank shall have the right to set off against the Lockbox Account an 
amount equal to any amounts due and owing to the Deposit Bank hereunder. 

Section 5.  Bank Waiver of Set-off.  Each of the Deposit Bank and Borrower 
acknowledges and agrees that the Collateral Accounts are and shall be subject to the sole 
dominion, control and discretion of Lender, its authorized agents or designees, and Borrower 
shall have no right of withdrawal with respect to any such account.  Except as provided in 
Section 4(d), the Deposit Bank waives any right to offset any claim which it might have against 
any account maintained hereunder. 

Section 6.  Security Agreement.  Borrower hereby pledges, transfers and assigns 
to Lender, and grants to Lender, as additional security for the payment and performance of the 
Note and the obligations of Borrower under the other Loan Documents, a continuing perfected 
security interest in and to, and a general first lien upon, (i) the Collateral Accounts and all of 
Borrower’s right, title and interest in and to all cash, property or rights transferred to or deposited 
in the Collateral Accounts from time to time by or on behalf of Borrower, (ii) all earnings, 
investments and securities held in the Collateral Accounts and (iii) any and all proceeds of the 
foregoing.  This Agreement and the pledge, assignment and grant of security interest made 
hereby shall secure payment of all amounts payable by Borrower to Lender under the Note and 
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the other obligations of Borrower under the Loan Documents.  Borrower further agrees to 
execute, acknowledge, deliver, file or do at its sole cost and expense, all other acts, assignments, 
notices, agreements or other instruments as Lender may reasonably require in order to effectuate, 
assure, convey, secure, assign, transfer and convey unto Lender any of the rights granted by this 
Section. 

Section 7.  Certain Matters Affecting the Deposit Bank.   

(a)  The Deposit Bank shall not be under any obligation or duty to inquire into the 
term of the Loan Agreement or any other agreement made or entered into in connection with this 
agreement to which the Deposit Bank is not a party. 

(b)  The Deposit Bank may rely and shall be protected in acting or refraining from 
acting upon any written notice, instruction or request furnished to it hereunder and believed by it 
to be genuine and to have been signed or presented by the proper party or parties.  The Deposit 
Bank shall be under no duty to inquire into or investigate the validity, accuracy or content of any 
such document.  The Deposit Bank shall have no duty to solicit any payments which may be due 
it hereunder. 

(c)  The Deposit Bank shall not be liable for any action taken or omitted by it in 
good faith unless a court of competent jurisdiction determines that the Deposit Bank’s willful 
misconduct was the primary cause of any loss to the Borrower or Lender.  The Deposit Bank may 
consult with counsel of its own choice and shall have full and complete authorization and 
protection for any action taken or omitted by it hereunder in good faith and in accordance with 
the opinion of such counsel. 

(d)  The Borrower agrees to pay or reimburse the Deposit Bank upon request for 
all reasonable expenses, disbursement and advances, including reasonable attorney’s fees, 
incurred or made by it, in connection with the preparation, execution, performance, delivery, 
modification and termination of this Agreement. 

(e)  The Borrower agrees to indemnify the Deposit Bank for, and to hold it 
harmless against, any loss, liability or expense arising out of or in connection with this 
Agreement and carrying out its duties hereunder, including the costs and expenses of defending 
itself against any claim of liability, except in those cases where the Deposit Bank has been guilty 
of negligence or misconduct.  Anything in this Agreement to the contrary notwithstanding, in no 
event shall the Deposit Bank be liable for special, indirect or consequential loss or damage of any 
kind whatsoever (including but not limited to lost profits), even if the Deposit Bank has been 
advised of the likelihood of such loss or damage and regardless of the form of action. 

(f) Borrower shall provide the Deposit Bank with its Tax Identification 
Number (TIN) as assigned by the Internal Revenue Service.  All interest or income earned under 
this Agreement shall be allocated and paid as provided herein and reported by the recipient to the 
Internal Revenue Service as having been so allocated and paid. 
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(g) In the event funds transfer instructions are given (other than in writing at 
the time of execution of the Agreement), whether in writing, by telecopier or otherwise, the 
Deposit Bank is authorized, but not required, to seek confirmation of such instructions by 
telephone call-back to the person or persons designated hereto, and the Deposit Bank may rely 
upon the confirmation or anyone purporting to be the persons or persons so designated.  The 
persons and telephone numbers for call-backs may be changed only in writing actually received 
and acknowledged by the Deposit Bank.  The parties to this Agreement acknowledge that such 
security procedure is commercially reasonable. 

Section 8.  Successors and Assigns; Assignments.  This Agreement shall bind and 
inure to the benefit of and be enforceable by the Deposit Bank, Borrower and Lender and their 
respective permitted successors and assigns.  Lender shall have the right to assign or transfer its 
rights under this Agreement.  Any assignee or transferee of Lender, the identity of which shall 
have been notified in writing to the Deposit Bank by Lender, shall be entitled to all the benefits 
afforded Lender under this Agreement. 

Section 9.  Notices, Waivers in Writing. 

  9.1  Notices shall be sent as follows:; 

or, in each case, to such other or additional addresses as shall be designated in writing by the 
respective party to the other parties hereto.  Unless otherwise expressly provided herein, all such 
notices, to be effective, shall be in writing (including by facsimile), and shall be deemed to have 
been duly given or made (a) when delivered by hand or by nationally recognized overnight 
carrier, (b) upon receipt after being deposited in the mail, certified mail and postage prepaid or 
(c) in the case of notice by fax, when sent and electronically confirmed, addressed as set forth 
above, with a copy of such notice sent by any other means provided in clauses (a) and (b) above. 

(b)  No modification, amendment, termination or waiver of any provision of this 
Agreement shall in any event be effective unless the same shall be in a writing signed by the 
party against whom enforcement is sought, and then such waiver or consent shall be effective 
only in the specific instance, and for the purpose, for which given. 

(c)  Lender shall receive copies of all reports, advices, statements and other 
information supplied hereunder by any party hereto to any other party hereto. 

Section 10.  Governing Law.  This Agreement shall be governed by and construed 
in accordance with the laws of the State of New York without regard to its principles of conflicts 
of laws and any action brought hereunder shall be brought in the courts of the State of New York, 
located in the County of New York.  Each party hereto irrevocably waives any objection on the 
grounds of venue, forum non-conveniens or any similar grounds, irrevocably consent to service 
of process by mail or in any other manner permitted by applicable law and consents to the 
jurisdiction of said courts. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 
several counterparts (each of which shall be deemed an original) as of the date first above 
written. 

[Deposit Bank] 

By:   
       Name: 
       Title: 

[Borrower] 

By:   
 Name:  
 Title: 

[Lender] 

        By: __________________________ 
               Name:  
               Title: 
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EXHIBIT 1 

DISBURSEMENT INSTRUCTIONS 

_______________, ____ 

 

_________________ 
[Address] 
Attention:  ________________ 

 

Ladies and Gentlemen: 

Reference is made to the Lockbox Agreement (the “Lockbox Agreement”) dated 
as of _________, 1998, among Deposit Bank (the “Deposit Bank”), Borrower (“Borrower”) and 
Lender (“Lender”).  Capitalized terms not defined herein have the meanings set forth for such 
terms in the Lockbox Agreement. 

1.  We hereby authorize and direct the Deposit Bank to disburse on the ___ day of 
_________, ____, amounts then on deposit in the Lockbox Account, as follows (with wiring 
instructions or other account information for each such disbursement as set forth on Annex I 
hereto)1: 

(a) To the Tax Escrow Account, the amount of $______________. 

(b) To Lender, in respect of scheduled or delinquent interest on the Loan, the 
amount of $______________. 

(c) [To Borrower, for operating expenses, the amount of $________________.] 

(d) [To Borrower, for capital expenditures, the amount of ________________.] 

(e) [To Lender, in respect of any other amounts due and payable to Lender 
under the Loan Agreement, the amount of $________________.] 

(f) To Borrower, in respect of asset and property management fees, the amount 
of $________________. 

                                                 
1  Attach Annex I (wiring and account information). 
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(g) To [Borrower][the Low NOI Reserve Account], any funds remaining in the 
Lockbox Account after disbursement of the amounts listed above. 

(h) [To Lender, in respect of prepayment of principal, the amount of 
$____________]. 

Very truly yours, 
            
 [Lender or Servicer] 
 
   
 By: ______________________________ 
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EXHIBIT 2 
 

 
“Permitted Investments” shall mean any one or more of the following obligations 

or securities, including those issued by the trustee under any Securitization, payable on demand 
or having a maturity date not later than the Business Day immediately preceding the date on 
which such funds are required to be withdrawn from the Collateral Account in which they are 
held and meeting one of the appropriate standards set forth below: 

 (i) obligations of, or obligations fully guaranteed as to payment of 
principal and interest by, the United States or any agency or instrumentality thereof 
provided such obligations are backed by the full faith and credit of the United States of 
America including, without limitation, obligations of:  the U.S. Treasury (all direct or 
fully guaranteed obligations), the Farmers Home Administration (certificate of beneficial 
ownership), the General Services Administration (participation certificates), the U.S. 
Maritime Administration (guaranteed Title XI financing), the Small Business 
Administration (guaranteed participation certificates and guaranteed pool certificates), the 
U.S. Department of Housing and Urban Development (local authority bonds) and the 
Washington Metropolitan Area Transit Authority (guaranteed transit bonds); provided, 
however, that the investments described in this clause must (A) have a predetermined 
fixed dollar of principal due at maturity that cannot vary or change, (B) if rated by S&P, 
must not have an “r” highlighter affixed to their rating, (C) if such investments have a 
variable rate of interest, such interest rate must be tied to a single interest rate index plus a 
fixed spread (if any) and must move proportionately with that index, and (D) such 
investments must not be subject to liquidation prior to their maturity; 

 (ii) Federal Housing Administration debentures; 

 (iii) obligations of the following United States government sponsored 
agencies:  Federal Home Loan Mortgage Corp. (debt obligations), the Farm Credit 
System (consolidated system wide bonds and notes), the Federal Home Loan Banks 
(consolidated debt obligations), the Federal National Mortgage Association (debt 
obligations), the Student Loan Marketing Association (debt obligations), the Financing 
Corp. (debt obligations), and the Resolution Funding Corp. (debt obligations); provided, 
however, that the investments described in this clause (A) must have a predetermined 
fixed dollar of principal due at maturity that cannot vary or change, (B) if rated by S&P, 
must not have an “r” highlighter affixed to their rating, (C) if they have a variable rate of 
interest, such interest rate must be tied to a single interest rate index plus a fixed spread 
(if any) and must move proportionately with that index, and (D) they must not be subject 
to liquidation prior to their maturity; 

 (iv) federal funds, unsecured certificates of deposit, time deposits, 
bankers’ acceptances and repurchase agreements with maturities of not more than 365 
days of any bank, the short-term obligations of which at all times are rated in the highest 
short-term rating category by each Rating Agency (or, if not rated by all Rating Agencies, 
rated by at least one Rating Agency in the highest short-term rating category and 
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otherwise acceptable to each other Rating Agency, as confirmed in writing that such 
investment would not, in and of itself, result in a downgrade, qualification or withdrawal 
of the initial, or, if higher, then current ratings assigned to any certificates issued in 
connection with a Securitization); provided, however, that the investments described in 
this clause (A) must have a predetermined fixed dollar of principal due at maturity that 
cannot vary or change, (B) if rated by S&P, must not have an “r” highlighter affixed to 
their rating, (C) if they have a variable rate of interest, such interest rate must be tied to a 
single interest rate index plus a fixed spread (if any) and must move proportionately with 
that index, and (D) they must not be subject to liquidation prior to their maturity; 

 (v) fully Federal Deposit Insurance Corporation-insured demand and time 
deposits in, or certificates of deposit of, or bankers’ acceptances issued by, any bank or 
trust company, savings and loan association or savings bank, the short-term obligations of 
which at all times are rated in the highest short-term rating category by each Rating 
Agency (or, if not rated by all Rating Agencies, rated by at least one Rating Agency in the 
highest short-term rating category and otherwise acceptable to each other Rating Agency, 
as confirmed in writing that such investment would not, in and of itself, result in a 
downgrade, qualification or withdrawal of the initial, or, if higher, then current ratings 
assigned to any certificates issues in connection with a Securitization); provided, 
however, that the investments described in this clause must (A) have a predetermined 
fixed dollar of principal due at maturity that cannot vary or change, (B) if rated by S&P, 
must not have a “r” highlighter affixed to their rating, (C) if such investments have a 
variable rate of interest, such interest rate must be tied to a single interest rate index plus a 
fixed spread (if any) and must move proportionately with that index, and (D) such 
investments must not be subject to liquidation prior to their maturity; 

 (vi) debt obligations with maturities of not more than 365 days and at all 
times rated by each Rating Agency (or, if not rated by all Rating Agencies, rated by at 
least one Rating Agency and otherwise acceptable to each other Rating Agency, as 
confirmed in writing that such investments would not, in and of itself, result in a 
downgrade, qualification or withdrawal of the initial, or, if higher, then current ratings 
assigned to any certificates issued in connection with a Securitization) in its highest long-
term unsecured rating category; provided, however, that the investments described in this 
clause must (A) have a predetermined fixed dollar of principal due at maturity that cannot 
vary or change, (B) if rated by S&P, must not have an “r” highlighter affixed to their 
rating, (C) if such investments have a variable rate of interest, such interest rate must be 
tied to a single interest rate index plus a fixed spread (if any) and must move 
proportionately with that index, and (D) such investments must not be subject to 
liquidation prior to their maturity; 

 (vii) commercial paper (including both non-interest-bearing discount 
obligations and interest-bearing obligations payable on demand or on a specified date not 
more than one year after the date of issuance thereof) with maturities of not more than 
365 days and that at all times is rated by each Rating Agency (or, if not rated by all Rating 
Agencies, rated by at least one Rating Agency and otherwise acceptable to each other 
Rating Agency, as confirmed in writing that such investment would not, in and of itself, 
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result in a downgrade, qualification or withdrawal of the initial, or, if higher, then current 
ratings assigned to any certificates issued in connection with any Securitization) in its 
highest short-term unsecured debt rating; provided, however, that the investments 
described in this clause must (A) have a predetermined fixed dollar of principal due at 
maturity that cannot vary or change, (B) if rated by S&P, must not have a “r” highlighter 
affixed to their rating, (C) if such investments have a variable rate of interest, such 
interest rate must be tied to a single interest rate index plus a fixed spread (if any) and 
must move proportionately with that index, and (D) such investments must not be subject 
to liquidation prior to their maturity; 

 (viii) units of taxable money market funds or mutual funds, which funds are 
regulated investment companies, seek to maintain a constant net asset value per share and 
invest solely in obligations backed by the full faith and credit of the United States, which 
funds have the highest rating available from each Rating Agency (or, if not rated by all 
Rating Agencies, rated by at least one Rating Agency and otherwise acceptable to each 
other Rating Agency, as confirmed in writing that such investment would not, in and of 
itself, result in a downgrade, qualification or withdrawal of the initial, or, if higher, then 
current ratings assigned to any certificates issued in connection with any Securitization) 
for money market funds or mutual funds; and 

 (ix) any other security, obligation or investment which has been approved 
as a Permitted Investment in writing by (a) Lender and (b) each Rating Agency, as 
evidenced by a written confirmation that the designation of such security, obligation or 
investment as a Permitted Investment will not, in and of itself, result in a downgrade, 
qualification or withdrawal of the initial, or, if higher, then current ratings assigned to any 
certificates issued in connection with any Securitization by such Rating Agency; 

provided, however, that no obligation or security shall be a Permitted Investment if (A) such 
obligation or security evidences a right to receive only interest payments or (B) the right to 
receive principal and interest payments on such obligation or security are derived from an 
underlying investment that provides a yield to maturity in excess of 120% of the yield to maturity 
at par of such underlying investment. 

 


