President’s Message
Barbeques. Vacations. Weekends at the
beach or mountains. Evening concerts in the
park. These enjoyable pastimes are wonderful ways to celebrate summer. Summer is also
the time of the year when ACREL finalizes
the annual program in October and starts planning ahead for the mid-year meeting in March.
The Programs Committee is working heard to
fine-tune the 2010 annual meeting in Toronto
in October and the 2011 mid-year meeting in
Tucson in March. This message will highlight
current developments with these two meetings.
We have scheduled a teleconference later this
month on recently released BOMA measurement standards. ACREL’s committees are also
continuing to advance their work on behalf of
the College, as described below. I welcome your
ideas and suggestions on how to make the College
more relevant and valuable to your practice.
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Although the mid-year meeting, which
will be held in Tucson in March 2011, seems
distant, the Programs Committee is now beginning to develop the topics and identify the speakers and workshop leaders for that meeting. To
make sure that the programming is responsive
to your practices and areas of interest, please
let Rob Freedman, the Programs Committee
chair for the Tucson meeting, know if you have
topic ideas. This is a great opportunity to influence the programming for our meetings. Rob
will use this information to assist the committee in developing top flight programming for
the Tucson meeting. If you have an interest in
speaking, or would like to recommend another
ACREL Fellow as a speaker on a topic, please
let Rob know as well. The Programs Committee
will carefully consider your input. Please contact Rob at rfreedman@carltonfields.com.
ACREL Teleconference on BOMA
Standards
Mark your calendars for a cutting-edge
teleconference scheduled for 1:00 p.m. Eastern
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on July 19 dealing with the new BOMA measurement standards. This teleconference, chaired by
Bill Tracy of Building Area Measurement, LLC
in Denver, will address the new office standards
released in February 2010 and the even newer
retail standards released last month. Bill will
give an overview of the retail standards, the
office building standards, gross area standards,
industrial standards, and multi-residential standards, and will explain some of the differences
between them. Bill has been one of the primary
drafters of the BOMA standards for many years.
This is a great opportunity to get the big picture
on the new and existing standards from one of
the most knowledgeable people on this subject.
The call-in number is 319-279-1009 and the
pass code is 346898#.
There is no registration fee for this
telephone conference. Although ACREL asks
that you refrain from sending out a blast email
to your mailing list or to another professional
association, we welcome sharing the program
with your firm colleagues or a few clients of
yours by gathering them in a conference room
to listen to the program. Because we are interested in learning how many people attend the
program, we would greatly appreciate it if you
could please report to the ACREL office (via an
e-mail message) how many listeners attend via
your connection. Thank you for your cooperation.
New York City Area Fellows Meet
June 2 witnessed an astonishing gathering of legal talent at the offices of Jay Neveloff
in New York City. On that date, about 50 New
York City area ACREL Fellows met for lunch
at Jay’s office. Earl Segal skillfully organized
the luncheon, which is the largest ACREL luncheon organized to date. Earl was kind enough
to “borrow” the ACREL banner from Jill so
that we could unfurl and photograph it (with
the attendees, of course!) at the luncheon. Our
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thanks to Jay and his firm for their kind hospitality in hosting this luncheon.
These luncheons are generally informal
and afford the opportunity to come together to
share ideas and discuss items of mutual interest.
A number of ACREL Fellows who do not regularly attend the annual and mid-year meetings
have joined their colleagues at these luncheons,
thereby renewing acquaintances and friendships. If you would like to organize such a luncheon in your area, please touch base with the
Orientation and Integration Committee (led by
Ken Jacobson and Kathy Murphy) or Jill Pace
for tips to expedite the arrangements and to
advise about the proposed scheduling of events
so there is not duplication of efforts.
Technology Buzz—ACREL’s Improved
Website
ACREL now has an improved website
hosted on a new server, meaning that we should
enjoy faster service and increased capacity for
our content. Please take a moment to visit the
website. If you need assistance (such as remembering your password), please contact Jill or
Henri at the College office for guidance. If you
encounter any difficulties in gaining access to
the site, please let Jill or Henri know so they can
quickly resolve the issue.
Law School Teaching Working Group—
Kick-Off Call
Carl Circo and Brian Rider, co-chairs
of the newly formed Law School Teaching
Working Group, have scheduled a July 21 kickoff call. Carl and Brian welcome your ideas
and thoughts, and have encouraged working
group members to submit items for posting on
ACREL’s website, such as teaching materials,
sample syllabi, and helpful links.

Orientation and Integration Committee
Ken Jacobson and Kathy Murphy, cochairs of the newly formed Orientation and
Integration Committee, held a conference call
on May 24 to kick-off the committee’s efforts.
We formed this committee to integrate recently
inducted Fellows into the College and to foster
increased involvement by inactive Fellows in
meetings, committee work, and other activities
of the College. The Orientation and Integration
Committee’s projects include: (a) the implementation of a mentoring program that seeks
to pair longer-standing Fellows with recently
inducted Fellows to facilitate the integration
of recently inducted Fellows into the College;
(b) coordination of efforts by local groups of
Fellows to meet periodically in their respective
locales; (c) monitoring the Meetings, Programs
and Publications Committees of the College to
encourage greater involvement by recent inductees and inactive Fellows in the programming
and publications of the College and to enhance
the initial experience of first-time attendee
Fellows at meetings of the College; (d) recommending procedures to encourage involvement
of recent inductees and inactive Fellows in the
substantive Committees of the College; and (e)
studying ways that inactive Fellows can become
more active in the College should they desire
to do so and recommending improvements that
might increase involvement by recently inducted Fellows in the College. We look forward to
the work by this Committee. If you would like
to share thoughts or ideas on these issues, please
feel free to contact Ken or Kathy.

Kevin L. Shepherd
President

continued on page 4
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Eleventh Circuit Court of Appeals
Holds a Lease Termination Payment is
an Avoidable Preference in Bankruptcy
by Matt Watson, Lionel Sawyer & Collins, Las Vegas, NV

At the mid-year meeting at Terrenea, the
Leasing Committee discussed a recent Eleventh
Circuit Case, In re: Tanner Family, LLC, 556 F.3d
1194 (11th Cir. 2009). Debtor and tenant, Tanner
Family, LLC (“Tanner”), and landlord, Midwest
Holding # 7, LLC (“Midwest”), entered into a lease
for retail space in December, 2002. The lease term
ended in March, 2008. On August 9, 2005, Tanner
and Midwest entered into a Lease Termination
Agreement requiring Tanner to pay Midwest a fee in
exchange for terminating the lease early. Tanner paid
the fee on August 2, 2005, and filed for Chapter 11
bankruptcy protection within 90 days after making
the payment. A trustee was appointed and brought
an action in bankruptcy court seeking to avoid and
recover the termination fee as a preference. The
bankruptcy court granted summary judgment in
favor of the trustee, holding that the termination
fee was made for or on account of an antecedent
debt under 11 U.S.C. § 547(b)(2) (“547(b)(2)”) and
should therefore be paid to the trustee. The district
court affirmed. Midwest appealed.
The sole issue for the Court of Appeals was
whether Tanner’s payment to Midwest was “for or
on account of an antecedent debt owed by the debtor
before such transfer was made” under 547(b)(2).
The court stated that “[a] debt is ‘antecedent’ to the
transfer sought to be avoided under § 547(b)(2) if
it is pre-existing or is incurred before the transfer.”
556 F.3d at 1196 (emphasis in original). Midwest
argued that the debt (the monthly rent) under the
lease was not incurred until legally collectible, being
the first day of each month during the lease pursuant
to the lease terms and state law. The Trustee argued
that the obligation to pay rent for the entire term
was incurred on the date of the lease. The dispute,
therefore, was “whether the debt created by the lease
agreement was incurred periodically, as each rental
payment became due, or at the time the lease was
signed.” Id. (emphasis added).
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The court noted that the Bankruptcy Code
does not define when a debtor incurs a debt, but does
define “debt” and “claim.” A debt is a liability on a
claim, and a claim is a “‘right to payment, whether
or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, or
unsecured.’” Id. (quoting 11 U.S.C. § 101(12)).
Based on these definitions, the court concluded that
“a debtor incurs a debt to a creditor when the creditor has a claim against the debtor, even if the claim
is unliquidated, unmatured, unfixed, or contingent.”
556 F.3d at 1196 (emphasis in original). Midwest
had an unmatured claim against Tanner at the
time the lease was signed. It was not relevant that
Tanner’s liability only matured on a monthly basis.
The court agreed with the lower courts and held that
the debt was incurred at the execution of the lease,
was antecedent to Tanner’s payment of the termination fee and that the fee was an avoidable preference
under 11 U.S.C. § 547(b).
Committee members made some suggestions regarding the structure of a lease termination
payment given the holding in Tanner. One was to
delay the effectiveness of the lease termination until
at least 90 days after the payment of the termination
fee. Of course, the agreement would state that the
termination would not be effective if the tenant filed
for bankruptcy protection within the 90 day period.
Another was to require a guarantor of the lease to
pay the termination fee rather than the tenant, on the
theory that a guarantor with assets would be less
likely to file for bankruptcy protection than a (likely) broke tenant. In any event, anyone drafting a
lease termination agreement that includes a termination fee should be aware of Tanner, especially
those in Eleventh Circuit jurisdictions.

Revisiting the Combining of
Exemptions Under the Interstate Land
Sales Full Disclosure Act
by Jo Anne Stubblefield, Hyatt & Stubblefield, P.C.

Several recent court decisions interpreting and applying the Interstate Land Sales
Full Disclosure Act, 15 U.S.C. §1701, et seq.
(“ILSA”), have severely restricted the common practice of combining certain exemptions
from registration under ILSA, representing a
departure from prior case law and calling into
question the availability of combined exemptions for many existing projects that have relied
upon long-standing guidelines published by
the U. S. Department of Housing and Urban
Development (“HUD”) to sell subdivided land
without registration.

tion period required to satisfy the Improved Lot
exemption for those contracts.

This approach, commonly known as
“stacking” exemptions, has been sanctioned
by HUD in Part V(a) of its “Supplemental
Information to Part 1710: Guidelines for
Exemptions Available Under the Interstate Land
Sales Full Disclosure Act” (the “Exemption
Guidelines”) and in a number of advisory
opinions, as well as by various courts.3 The
Exemption Guidelines even present an example
of how the 100-lot exemption and the Improved
Lot exemption can be used to exempt the sale
In an article entitled, “The Not So of lots in a 129-lot subdivision, stating that
Simple Life: Interstate Land Sales Issues in the subdivision would qualify for the 100-lot
Condominium and Mixed-Use Developments,” exemption if at least 30 lots are sold in transacpublished in the ACREL Papers (Spring 2005), tions that are exempt because the lots had comthis author discussed the practice of combining pleted homes erected on them. Significantly,
the “100-lot exemption1” and the “Improved the Guidelines expressly contemplate relying
Lot exemption2” to exempt the sale of a units upon the 100-Lot exemption to exempt sales
in a high-rise condominium, pointing out that that occur before the lots in excess of 99 have
combining these two exemptions can be par- been sold in exempt transactions, stating:
ticularly useful when construction loan funding
is conditioned upon a percentage of the units
The 30 exempt transactions may
being presold and the presale period, added to
fall within any one exemption or a
the projected construction period, is likely to
combination of exemptions noted in
exceed 2 years. That article stated that, if the
Sec. 1710.5 (b) through (h) and may
lender’s presale requirement could be met with
be either past or future sales.
In
99 or fewer contracts, the developer could rely
the above example, the developer also
upon the 100-lot exemption for those contracts
could qualify if twelve lots had been
and then wait to accept contracts on the remainsold with residential structures already
ing units until safely within the 2-year compleerected on them, nine lots had been
_______________________
1	15 U.S.C. §1702(b)(1) exempts the sale of lots in a subdivision containing fewer than one hundred lots which are not exempt
under subsection (a).
2	15 U.S.C. §1701(a)(2) exempts the sale of improved land on which there is a residential, commercial, condominium, or industrial building or the sale of land pursuant to a contract which obligates the seller to construct such a building within two years of
the date the purchaser signs the contract
3	See, for example, Double AA Int’l. Inv. Group, Inc. v. Swire Pac. Holdings, Inc., 674 F. Supp. 2d 1344, 1353 (S.D. Fla. 2009).

continued on page 6
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Revisiting the Combining...
continued from page 5

sold to building contractors and at least
nine lots were reserved for either the
construction of homes by the developer
or for sales to building contractors. The
reserved lots need not be specifically
identified.”
Developers of subdivisions containing more than 99 lots who wish
to operate under this exemption must
assure themselves that all lots in excess
of 99 have been and will be sold in
transactions exempt under 24 CFR
1710.5 (b) through (h). The sale of more
than 99 lots in transactions not exempt
under Sec. 1710.5 (b) through (h) would
nullify this exemption for prior and
future sales and might result in prior
sales being voidable at the purchaser’s
option.

exemptions for all units in the condominium by
filing appropriate contract forms with the state
agency prior to entering into the first contract
of sale, and therefore the sale was not exempt.
This decision was significant in that neither the
statute, the HUD regulations under ILSA, the
Exemption Guidelines, or the HUD advisory
opinion set forth any express requirement or
procedures for “perfecting” exemptions before
the first sale and not all states require filing of
sales contract forms with a state agency, leaving
open the question of how one would “perfect”
the exemptions in states that have no contract
filing requirement.

Just two months later, in the case of
Gentry v. Harborage Cottages-Stuart, LLLP,
602 F. Supp. 2d 1239 (S.D. Fla. 2009), a federal district court imposed a different standard
for combining exemptions when it rejected the
developer’s claim of exemption under the 100lot exemption combined with an intent to rely
[Emphasis added]
upon the Improved Lot exemption for sales of
A series of recent decisions “stirred units in excess of 99, notwithstanding that it
the soup” as it relates to the combining of apparently had “perfected” both exemptions by
exemptions, beginning with the case of 200 the 200 East Partners standard. The court stated
East Partners, LLC v. Gold, 997 So.2d 466 that there was no evidence in the record that the
(Fla. Dist. Ct. App. 2008). In that case, a developer had a “legitimate business purpose”
condominium developer had obtained a HUD for selling some lots under one exemption and
advisory opinion sanctioning its intent to rely other lots under a different exemption. In the
upon the 100-lot exemption combined with the absence of such evidence, the court concluded
Improved Lot exemption to exempt the sale that the seller’s method of disposition was
of condominium units from registration under adopted for the purpose of evading ILSA’s
ILSA. The advisory opinion acknowledged requirements and therefore the exemption was
that sales would be made under the 100-lot not available.
exemption before sales were made under the
Gentry was soon followed by Double AA
Improved Lot exemption. While the court
stated that it did not challenge the propriety of Int’l. Inv. Group, Inc. v. Swire Pac. Holdings,
a developer piggybacking exemptions, it found Inc., 674 F. Supp. 2d 1344, 1353 (S.D. Fla.
HUD’s advisory opinion “unpersuasive” to the 2009), in which a different judge, addressing a
extent that it would permit the developer to wait case with similar facts and claims, found that
until the first sale in excess of 99 to qualify the developer’s desire to maintain flexibility
the remaining units for exemption. The court and save the time and money involved in regruled that the developer had failed to “perfect” istration was a legitimate business purpose for
continued on page 7
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Revisiting the Combining...
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structuring the purchase agreements to make of the remaining units, even though the develuse of the combined exemptions from registra- oper admitted that it was unaware of ILSA until
shortly before the plaintiff sought to rescind its
tion available under ILSA.
purchase.
Significantly, none of these decisions
It was in this muddied water that the
went so far as to eliminate the possibility of
combining exemptions to exempt the sale of U. S. District Court for the Eastern District of
lots or units in a project containing more than Virginia was asked in March 2010 to deter99 units, nor did they require that all lots or mine eligibility of certain lot sales for exempunits in excess of 99 be sold in exempt transac- tion under the 100-lot exemption in the cases
tions before the developer could enter into con- of Nahigian v. Juno-Loudoun, LLC and The
tracts in reliance upon the 100-lot exemption. Ritz-Carlton Company, LLC, No. 1:09cv725
They simply imposed additional requirements (JCC), 2010 WL 1381637 (E.D.Va. March 30,
– either “perfecting” of the exemptions or a 2010) and Rensin v. Juno-Loudoun, LLC, No.
“legitimate business purpose” -- in order to take 1:09cv1391 (JCC), 2010 WL 1138318 (E.D.Va.
March 17, 2010)4. In each case, the plaintiffs
advantage of the combined exemptions.
were seeking to rescind their purchase of single
In January 2010, the court in Bodansky family lots in a 164-lot single family developv. Fifth on the Park Condo, LLC, No. 09 Civ. ment in which 14 lots had been sold to builders,
4651, 2010 WL 334985 (S.D.N.Y Jan. 29, 17 lots had been sold to the public, and the rest
2010), addressing another case of a condomin- remained unsold. The developer asserted reliium purchaser seeking to rescind its purchase, ance upon the 100-lot exemption for the sales
considered and rejected the standards estab- to Nahigian and Rensin, with a plan to sell no
lished in 200 East Partners and Gentry in favor more than 99 lots to the public and the rest to
of HUD’s interpretation of its own regulations builders in reliance upon the “Builder” exempas set out in the Exemption Guidelines, citing tion under 15 U.S.C. §1702(a)(7). In denying
several cases as authority for the proposition defendant Ritz-Carlton’s motion for summary
that the regulating agency’s interpretation is judgment, the court rejected Bodansky, holdentitled to deference and is “controlling unless ing that the defendants were not entitled to rely
plainly erroneous or inconsistent with the regu- upon the 100-lot exemption for the sales to nonlation.” The court noted the language from the builders until all lots in excess of 99 had been
Exemption Guidelines quoted above and further sold in transactions exempt under 15 U.S.C.
noted that HUD regulations make eligibility for §1702(a).
exemptions self-determining and require only
that the developer maintain records to support
The Nahigian and Rensin decisions
the exemptions upon which it is relying. It then represent a significant departure from HUD’s
went on to hold that the developer was entitled interpretation of the statute and a long line of
to rely upon the 100-lot exemption combined cases sanctioning the combination of exempwith the Improved Lot exemption where fewer tions and reliance upon the 100-lot exemption
than 99 units had been sold in the condo- before all lots in excess of 99 had been sold,
minium prior to completion of construction even if those cases added requirements that the
_______________________
4	A second opinion in the Rensin matter was issued on March 30, 2010: Rensin v. Juno-Loudoun, LLC, No. 1:09cv1391
(JCC), 2010 WL 1381546 (E.D.Va. March 30, 2010)
continued on page 8
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Revisiting the Combining...
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plan to be “perfected” or that there be a “legitimate business purpose” for combining exemptions. In reaching its decision, the Nahigian
court focused on the use of the present tense in
the wording of the 100-lot exemption 15 U.S.C.
§1702(b)(1), which exempts the sale of lots “in
a subdivision containing fewer than 100 lots
which are not exempt under subsection (a)”.
The court stated that “hoped for future sales”
to builders are not yet “sales” and thus cannot
be excluded from the count until made. Stating
that HUD’s interpretation of the exemption as
set out in the Exemption Guidelines was only
entitled to “some deference,” it rejected HUD’s
interpretation on the grounds that it could not
trump the plain language of the statute, never
addressing numerous cases on the issue of deference that would have led to a different result.

Meetings Calendar
2010 Annual Meeting
October 7-10, 2010
Four Seasons
Toronto, Canada
2011 Mid-Year Meeting
March 17-20, 2011
Loew’s Ventana Canyon
Tucson, AZ
2011 Annual Meeting
October 20-23, 2011
The Westin Philadelphia
Philadelphia, PA
2012 Annual Meeting
October 18-21, 2012
Reanaissance Hotel
Chicago, IL
2014 Mid-Year Meeting
March 27-30, 2014
Grand Hyatt
Kauai, HI
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Finally, the court stated that even if it accepted
the defendant’s argument that the exemptions
applied, there remained a genuine issue of fact
as to whether the method of disposition was
adopted for purposes of evading ILSA.
While those who find the decisions in
Nahigian and Rensin puzzling might take comfort in the fact that those decisions were both
rendered by a federal district court and have
limited precedential value outside the Eastern
District of Virginia, such comfort would be
short-lived. Less than two months after those
decisions, the U. S. District Court for the
Southern District of Florida in First Global
Corp. v Mansiana Ocean Residences, LLC, 0921092-Civ (May 25, 2010), cited Rensin for the
proposition that the determination of the number of non-exempt lots in a subdivision must
be made at the time the purchaser signs the
contract. Concluding that future sales cannot
be excluded from the count until they are made
under an exempt transaction, the court held that
the developer was not entitled to rely upon the
100-lot exemption for the sale to the plaintiff
and thus had violated ILSA.
Where does this leave those who may
already have sold lots in reliance upon HUD’s
interpretation and prior case law sanctioning
the combining of exemptions? Regardless of
where the project is located, it seems likely that
these latest cases will result in a new wave of
claims under ILSA by purchasers seeking to
rescind their purchases. As the courts consider
these claims, there is a heightened possibility
that they will look beyond HUD’s interpretation
of the statute and regulations to find violations
of ILSA, opening the door to even more rescissions.

Can I Unilaterally Relocate That
Easement?
by Morton P. Fisher, Jr., Ballard Spahr LLP

An experienced developer identified a
tract of land for development as a retail center.
The likelihood of rezoning, subdivision, access
to the adjoining highway and extensions of utilities were almost a certainty. Fortunately, very
early in the predevelopment activities before
a sale contract was signed, a title commitment
was obtained. The title commitment revealed
an access easement through the middle of the
property for access to an adjoining property. The
easement was specifically described as shown on
a recorded plat. The easement was rarely used for
access by farming machinery from a highway to
the adjoining parcel. The property could not be
developed for its intended uses with the easement
in its current location.
The developer proposed alternative access
over a wider, paved road which the owner of the
dominant estate rejected probably because he had
an interest in a nearby shopping center.
Now for the $6,400,000 (the price for the
property) question. Can the developer unilaterally relocate the easement to another location on
his property which will provide equal or better
access as planned by the developer?
This situation is certainly not unique.
In A. Perrin Development Co., LLC vs. TY-PAR
Realty, Inc., 667 S.E. 2nd 324 (N.C. App. 2008),
the facts were simple and undisputed. The defendant was the owner of an express recorded easement over land which the plaintiffs intended to
acquire. The plaintiff moved to extinguish or to
“purge” the easement or, alternatively, to relocate
the easement to a more convenient area. The
trial court dismissed the complaint and refused
to permit relocation of the easement and the
North Carolina Court of Appeals affirmed the
trial court’s dismissal. The Court held that North
Carolina common law does not permit unilateral

relocation and refused to follow the rule adopted
in MPM Builders, LLC v. Dwyer, 442 Mass. 87,
809 N.E. 2nd 1053 (2004) which permitted such
a relocation. In a similar case, Ann Catherine
Murray vs. Betsy Bruce, et al., (Case No. 1-082508, Appellate Court of Illinois, Sixth Division
2009), the plaintiff sought to relocate a driveway
which was causing her basement to flood. The
Court adopted a standard which looked to “the
substantiality of the change” to determine whether a relocation was permissible and remanded the
case to the lower court.
The Restatement Third, Property
(Servitudes) §4.8, which specifically advocates
unilateral relocation, was central to the decision
in the Massachusetts case and relied upon in the
Illinois case.
The Restatement provides that unless
expressly denied by the terms of an easement, “…
the owner of the servient estate is entitled to make
reasonable changes in the location or dimensions
of an easement, at the servient owner’s expense,
to permit normal use or development of the servient estate, but only if the changes do not (a)
significantly lessen the utility of the easement,
(b) increase the burden on the owner of the easement in its use or enjoyment, or (c) frustrate the
purpose for which the easement was created.”
Professor Susan Fletcher French, the
Reporter of the Restatement, concluded in
defending the Restatement in an Article entitled
“Relocating Easements: Restatement (Third)
Servitudes, Section 4.8(3)”, 38 Real Property
Probate & Trust Journal 1 (2003) “what’s not to
like about a rule that makes the landowner better
off and doesn’t hurt the use rights of the easement holders”. Professor John V. Orth of the
University of North Carolina strongly takes issue
with the Restatement in his article, “Relocating
continued on page 10
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Easements: A Response to Professor French”
38 Real Property Probate & Trust Journal, page
643 (2003 – 2004). Professor Orth argues that
the Restatement is based on “a radical, if unacknowledged, reconceptualization of the nature of
an easement” and “it denies the easement owner
the right to determine the easement’s utility and
is unfair.” He further maintains that applying the
rule in the Restatement to existing easements is
likely “to defeat the parties’ original intentions.”
As a practical matter, it is hard to disagree
with the logic of the Restatement that permitting such relocations in a manner that does not
unduly interfere with the rights of the owner of
the dominant estate is necessary to enable and
facilitate development of valuable land. The more
traditional position would, of course, be that of
Professor Orth which is an encumbrance is an

encumbrance and an easement cannot be changed
without the dominant owner’s consent. A more
cynical view is that every such easement can be
relocated at a cost, whether or not it is exorbitant,
and that the issue of relocation in each case is
simply about money.
The views of Professors Orth and French
are far more than academic. Aside from the
increasing difficulty of acquiring suitable sites
for development, the relocation cases are surely a
precursor to subsequent cases concerning the
effect of reciprocal easement agreements that
govern shopping centers in the process of being
repositioned and redeveloped where the parties to
such agreements have not only easement rights
but other rights of approval. Thus, the relocation
issue is merely a harbinger of other cases yet to
come.

Managing the Risks, Treating the Wounded And Seizing the Opportunities!
Join us in Toronto October 7-10 to
sharpen your skills, restock your toolkit and
share tips, tricks and war stories with your
ACREL Colleagues.  
Programs will include exciting and
helpful descriptions of recent deals in the
world of commercial real estate (Green
Shoots on the Lunar Landscape), tips for soldiering through the social media revolution,
and advice on dealing with market stress and
distress. Speakers will provide tax advice for
workouts and foreclosures, insight into the
brave new (and some think over-reaching)
world of Seller Finance, and effective strategies for restructuring and recapitalizing troubled hotels.  Join us for a useful, lively, and
timely potpourri of topics that run the gamut:
from profit strategies for dead and dying
TIC’s to a discussion of the legal and equitable minefields on the road to workouts
and foreclosures (Pigs Get Fat, Hogs Get
Slaughtered), with a presentation on Lessons
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Learned from General Growth thrown in for
good measure.
Headquarters for this meeting
will be the Four Seasons Hotel Toronto,
a 4star/4diamond property located in the
center of Yorkville, within easy walking
distance of many downtown attractions, restaurants and shops. We have organized a
terrific social program of tours and activities for your free time, including excursions
to the Bata shoe museum (!), the special
travelling Terracotta Warriors exhibit at the
Royal Ontario Museum, a walking tour with
a focus on the fabulous new architecture
around town, and, for the more intrepid, biking on Toronto Island or Segway-ing around
the Distillery District.
Please follow the link below to sign
up, connect to the agendas:
http://www.acrel.org/private/.

Report of the ACREL Nominating Committee
The ACREL 2010 Nominating
Committee, as appointed by President Kevin
Shepherd, consists of Phil Weller (TX) Chair,
Victoria Berghel (TN), Ann Liburd (AK),
Nancy Little (VA), Mark Mehlman (IL), Mark
Senn (CO) and Joshua Stein (NY).
Pursuant to Article VI, Section 2(b) of
the Bylaws, Linda Striefsky (OH) will automatically become the President on January 1,
2011.
Pursuant to Article VI, Section 2(a) of
the Bylaws, the Nominating Committee nominates the following individuals for election to
the offices indicated for terms commencing
January 1, 2011:
 nn M. Saegert (TX)
A
Jonathan R. Shils (GA)
Thomas F. Kaufman (DC)
Earl L. Segal (DC)

President-Elect
Vice-President
Treasurer
Secretary

Pursuant to Article V, Section 3 of
the Bylaws, the Nominating Committee nominates the following individuals for election as
Governors for three-year terms commencing
January 1, 2011:
 . Foster Gaillard (SC)
W
Michael D. Goodwin (DC)
Margaret L. Meister (NM)
Gregory M. Stein (IL)
Gail M. Stern (OH)
Upon his election as Treasurer, Tom
Kaufman’s position as Governor, which expires
December 31, 2011, will become vacant. The
Nominating Committee nominates Lawrence D.
McLaughlin (MI) to fill this unexpired term.
The Committee appreciates having had
this opportunity to nominate future leaders of
the College.

Now is Your Chance! Call for Topic and Speaker Ideas
identify the speakers and workshop leaders for that meeting. To make sure that the
programming is responsive to your practices and areas of interest, please let Rob
Freedman, the Programs Committee chair
for the Tucson meeting, know if you have
topic ideas. This is a great opportunity to
influence the programming for our meetings. Rob will use this information to assist
the committee in developing top flight
programming for the Tucson meeting. If
you have an interest in speaking on a topic,
Although the mid-year meeting, please let Rob know as well. The Programs
which will be held in Tucson in March 2011, Committee will carefully consider your
seems distant, the Programs Committee is input. Please contact Rob at rfreedman@
now beginning to develop the topics and carltonfields.com.
We have finalized the CLE programming for the Toronto meeting in October
(see the link for registration materials,
including the current schedule of events).
The Programs Committee has worked hard
to fashion a program that contains a wide
range of cutting edge issues relevant to your
practices. I’m sure you will find that the
speakers and workshop leaders will present these programs in an informative and
engaging manner.
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Local Events Roundup
On Wednesday, May 12th, beginning with a
reception on Mayer Brown’s Washington, DC roof deck,
approximately 30 ACREL Fellows joined their host and
ACREL Fellow Keith Willner for lunch. ACREL Fellows
from as far south as Richmond, Virginia and as far north
as Baltimore, Maryland all took time out to enjoy each
other’s company and the collegial benefits of ACREL fellowship. ACREL President, Kevin Shepherd, welcomed

the group and shared information about ACREL’s activities and planned programs in both Toronto and Tucson.
David Kuney reminded the group about the ACREL
call-in program scheduled for the following day, and all
those in attendance congratulated new ACREL Fellow
Steven Teitelbaum. Additionally, the group welcomed
Diana Liu to Washington, DC following her move from
Philadelphia.

In Other Local News
• Boston Area Cocktail Meeting

• Cleveland Fellows Meet

Bob Curry organized a lunch meeting
Ten ACREL Fellows enjoyed a cocktail
reception hosted by Paul McNamara on May 5 on May 6 among Ohio Fellows attending the
Ohio State Bar Association Meeting. Those in
at the Boston College Club.
attendance included Bob, Ken Kuehnle, Steve
Buchenroth, Ed Horejs, and Rudy D’Amico.
• Philadelphia Area ACREL Fellows Attend
Reception
• New York City Area Fellows Meet
In conjunction with the Spring Symposia
Earl Segal worked tirelessly to organize
meeting of the ABA Real Property, Trust and
Estate Law in Philadelphia, ACREL hosted a a luncheon for the New York City area ACREL
reception for Philadelphia area ACREL Fellows Fellows, one of the largest ACREL informal
and for those ACREL Fellows attending the luncheons to date. Thanks to Jay Neveloff, for
Symposia. Over 20 ACREL Fellows attended hosting this throng on June 2.
this reception. We were most pleased to have
Marvin Garfinkel, a charter Fellow, join us at
the reception.
12

