President’s Message
New Acreling World Records
I am now almost half way into my term as
your President and I continue to be astonished by
the level and extent of commitment by so many
of our Fellows. I previously quoted Theodor
Seuss Geisel (aka “Dr. Seuss) who said “Unless
someone like you cares a whole awful lot, nothing is going to get better. It’s not.” ACREL is a
much better organization because so many of our
Fellows care a whole awful lot.

of the Austin programs), to my fellow Officers,
and to the ACREL staff for making Austin a
meeting to remember.

Speaking of
Host Committees,
the Los Angeles
Host Committee,
consisting of Ira
Waldman, Stevens Carey, Adam
Weissburg, Pam
Westhoff, Phil
If you attended the Austin meeting, you
already know what a tremendous success it was. Nichols, David
Waite, Misty SanIt was a bit of an experiment to have a meeting
ford, and Michael
in a smaller city and the strong consensus was
Hamilton, have
that Austin was a great town and the programs
and events were outstanding. Our Fellows voted come up with
some terrific ideas
with their feet by making this one of the best attended Spring Meetings in recent ACREL history. for Los Angeles.
Many thanks to the Austin Host Committee (Jane These include
possible outdoor
Snoddy Smith, Bill Locke, Brian Rider, Terry
Bray, Jay Hailey and Bob Burton), the Programs dine-arounds, on
the beach, in the
Committee (especially Beth Mitchell, Sheila
Hollywood Hills,
Nolan Gartland, Loretta Kelly, Mark Krysinski,
in the Pasadena
Malcolm Montgomery, Deborah Macer Chun,
and Suzanne Bessette-Smith who were in charge
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Arroyo, or the Santa Monica mountains. Or how
about a backroom at BottleRock? They have also
developed a list of more traditional, stellar restaurants within walking distance of our hotel, as well
as many exciting tours. And let’s not forget the
hotel. We will be staying at the fabulous and brand
new (opening July 2017) InterContinental Los
Angeles Downtown Hotel, the tallest building west
of Chicago. The Programs Committee, led by Beth
Mitchell, has many cutting edge programs planned
for this meeting. Thanks to Beat Steiner, Catherine
Goldberg, George Meyer, Michael Rothpletz, Art
Menor, and Sheila Nolan Gartland for overseeing
the programs for Los Angeles and of course to our
Fellows who have volunteered to speak and produce ACREL Papers for our enrichment.

Meetings Calendar
2017 Annual Meeting
October 19-22, 2017
InterContinental Hotel
Los Angeles, California
2018 Mid-Year Meeting
March 22-25, 2018
Waldorf Astoria
Orlando, Florida
2018 Annual Meeting
October 18-21, 2018
The Roosevelt Waldorf Astoria
New Orleans, Louisiana

Further details and registration materials
for Los Angeles will be available in June. We will
once again be offering a reduced registration rate
for spouses and guests, an early bird rate for Fellows, and a new reduced rate for Senior Fellows
(more on that below). We expect the Los Angeles
meeting to be well attended and therefore early
registration is encouraged. We have reserved a
significant block of rooms at the InterContinental
and ask your cooperation with making your hotel
registration at the same time as you register for the
meeting.

2019 Mid-Year Meeting
March 28-31, 2019
La Quinta Resort
La Quinta, California

One other Annual Meeting special event at
the will be the presentation of the Lane Award.
The Lane Award Committee was chaired by John
Hollyfield (a prior Lane Award recipient) and
included Joe Forte, Shannon Skinner, Linda
Striefsky, and Ray Werner. The Lane Committee received and considered 32 nominations. The
Committee adopted and utilized a set of 15 protocols, procedures, and policies to facilitate its decision making process. After a series of meetings,
the Lane Committee selected Bill Dunn and Dick
Goldberg as the recipients of the 2017 Lane Award.

The ACREL Newsletter is published by the
American College of Real Estate Lawyers

2019 Annual Meeting
October 17-20, 2019
Le Westin Hotel
Montreal, Canada
STAFF BOX
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Congratulations to Bill and Dick for caring a
whole awful lot about ACREL and for their many
years of exemplary Acreling.

These are but a few of the issues our new Innovation and Evolution Task Force will explore. Other
members of this Task Force include Nancy Haggerty, Greg Stein, Geoff White, Michael Goodwin,
Tim Osborne, and Gordon Tanner.

Among the many Fellows who we anticipate will personally congratulate Bill and Dick in
Los Angeles, are their longtime ACREL friends,
some of whom have become Senior Fellows in
the College. Thanks to the efforts of the Senior
Counselors Task Force, doing so will now be a
bit less expensive. One of the initiatives of the
Senior Counselors Task Force, led by Bob Wright,
was to recommend to the Executive Committee a
reduction in the ACREL meeting registration fees
for Senior Fellows attending the 2017 Fall Annual
Meeting. The Executive Committee reviewed
this recommendation and unanimously approved
this proposal. As such, Senior Fellows and their
spouses/guests will have the ability to register for
the Los Angeles meeting at the same rate offered
to Academic Fellows and their spouses/guests.
We are going to try this in Los Angeles and if it is
well received, we may continue it for future meetings.

• Local ACREL Meetings – About thirtyfive ACREL Fellows gathered in Denver in April
for a local ACREL event. Several Fellows were
attending the ABA Real Property Trust and Estate
Law Symposium and this forum provided an opportunity to meet with many Denver area Fellows.
Organizing a local meeting is relatively easy and
provides a great opportunity for continued fellowship throughout the year. Please consider a local
meeting in your area.
• Mentors Needed – The Orientation and
Integration Committee, led by Jo Anne Stubblefield, with members Becky Dow, Sarah Biser,
Danna Kozerski, and Steve Romine, continues
to do a wonderful job welcoming and integrating
our new Fellows. The successful integration of
our new Fellows has only been possible because
of many Fellows who have volunteered to mentor our new Fellows. Given the large number of
recently admitted Fellows, we need new mentors.
If you are interested in being a mentor, please contact Jo Anne Stubblefield.

Here are a few other ongoing important
Acreling activities:
• Innovation and Evolution – Recently,
Michael Hamilton approached us about an idea he
had for ACREL to explore ways in which we can
modernize and evolve our practices to respond
to current and anticipated market demands and
client expectations. Despite clear signals from
our clients to evolve, we often deliver services
and respond to client needs in much the same
way we have done our entire careers. Technology
continues to advance, but our practices have not
embraced the potential of technology. Frequent
routine tasks are obvious targets for artificial intelligence solutions, with the potential for more efficient and cost effective delivery of legal services.

• Communications Committee – Our Communications Committee, under the leadership of
Peggy Rolando, with members David Gordon,
Michael Gelfand, Michael Hamilton, Tim Hassett,
Ann Waeger, Mike Pickett, and Jim Witkin, continue to produce this Newsletter and the ACREL
Notes on alternating months. If you would like
to submit an article or if you or another Fellow
recently received an award, please contact Peggy
Rolando to discuss contributing to the Newsletter
or Notes.
continued on p. 4
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• Member Selection Committee – Many
thanks to the Member Selection Committee (Toni
Wise, Jonathan Rivin, Pam Westhoff, Marianne
Ajemian, Janice Carpi, Cheryl Kelly, Rod Clement, Rick Eckhard, John Hagner, Keith Willner,
Mark Senn, Ray Truitt, Bill Sklar, Scott Willis,
and John Sullivan) who completed their due diligence of the 47 candidates who were nominated
to become ACREL Fellows. Of these nominees,
41 were recommended by the Member Selection
Committee and approved by the Board of Governors. The Orientation and Integration Committee
and our mentors are actively working with the
new Fellows, most of whom will attend their first
meeting in Los Angeles.

As you can see, there continues to be an
extraordinary amount of Acreling going on in the
College.
All of this Acreling requires a vast amount
of ongoing support and coordination that is provided on a consistent and exemplary basis by our
incredible Executive Staff, under the direction of
Jill Pace as Executive Director, as well as Member
Services Director Julie Burgess, and Programs
Manager, Caitlin McIntire. If your Acreling has
been limited, you do not regularly attend ACREL
meetings, or you are otherwise not participating in
ACREL activities or committees, I offer another
Seussian:
If you never did you should.
These things are fun.
And fun is good.

• Membership Development
Committee – Much of the pipeline of candidates
for the Member Selection Committee to consider
each year is the result of the efforts of the Membership Development Committee. Indeed, of the
41 New ACREL Fellows for 2017, 37 were identified at some point by the Membership Development Committee consisting of Pete Ezell, Andy
Lance, John Nolan, David Miller, Doug Selph,
Steve Carey, Terri Simard, Eric Stern, Monica
Labe, Gail Mills, Mike Barrett, Josh Kamin,
Bruce Smiley, and Bill Sklar. If you know someone who should be considered for nomination to
ACREL, contact Pete Ezell and the Membership
Development Committee will undertake an evaluation of the potential candidate and if appropriate,
seek to find a nominator.

Roger Winston, President

• ACREL Charitable Foundation Task
Force – Marilyn Maloney and Steve Waters are
co-chairing this Task Force to explore potential
future roles and activities of the ACREL Charitable Foundation. Other Task Force members are
Board members Barry Hines, Greg Stein, and Tina
Makoulian, as well as Steve Wilner.

Looking forward
to seeing everyone
in Los Angeles!
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ACRELades
Alan M. DiSciullo was recognized for 25 years of teaching as an adjunct Professor at New York University’s
Schack Masters in Real Estate program, where he has taught courses in Commercial Leasing, Real Estate Law,
Negotiation and Land Use. He also had an article entitled “Risk Allocation issues in Commerical Leases-Updated” published in the Corporate Real Estate Journal, Vol. 6, No. 2 (Winter 2016-2017)
Gisela M. Munoz was selected as a recipient of the Dade County Bar Association’s Women of Distinction 2017
awards. Gisela received the “Louise Rebecca Pinnell Woman of Distinction Private Practice Award,” named
after the first woman admitted to practice law in Florida. The award honors excellence within the profession,
service to the community, and contribution to private practice.
Send us your news for future issues!

ACREL Gatherings!
Please consider hosting an ACREL event in your city.
Fellows who have attended these gatherings have been pleased with the
opportunity to connect with their ACREL colleagues.
The event can be whatever you want it to be! You can have a speaker,
discuss prospective members or just have lunch or a cocktail party.
Options range from brown bags at a law firm to cocktails at a local hotel.
If you are interested in hosting a session, please contact
Jo Anne Stubblefield at jstubblefield@hspclegal.com, (404) 659-6600.
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Introductions From Our 2017 ACREL
Sponsors
ACREL is fortunate to have twelve
\sponsors for 2017. Their support defrays the cost of
the ACREL Directory and helps to support other initiatives of the College.

group. Our National Commercial Services (NCS)
experts, strategically located across the U.S. in major
metropolitan areas, possess the extensive knowledge
of the financial, legal and regulatory aspects of buying and selling income property. Each NCS operation
serves as a one-stop shop providing premier commercial real estate services in title insurance, escrow,
closing/post-closing, electronic document delivery and
recording, tax-deferred property exchanges, and UCC
insurance. Whether your next deal requires a single
property or multiple locations across the country, rely
on us. For more information, visit www.CLTIC.com/
Commercial and contact any of our listed experts.

ACREL Fellows may already work with each
of our sponsors. If you do, please thank them for their
support. If not, take this opportunity to become
familiar with their products and services.
If you need additional contact information for
any sponsor, contact Julie Burgess in the ACREL
office at jaburgess@acrel.org or (310) 816-9811 and
she can provide phone and email contact for each of
our sponsors.

Fidelity National Title Insurance Company

Roger D. Winston, ACREL President 2017
Marilyn C. Maloney, ACREL Treasurer 2017

Fidelity National Title Insurance Company
provides you with the nation’s premier network of real
estate experts and top commercial title and escrow
officers, underwriters, closers and legal counsels in the
industry. Our National Commercial Services (NCS)
operations, located coast to coast, provide a single
point of contact for every jurisdiction in the nation,
for every type of commercial transaction. Local or
national, single-site or interstate multi-site, we can
accommodate your needs in title insurance, escrow,
closing and post-closing, electronic document delivery
and recording, tax-deferred property exchanges, UCC
insurance, and more. As a member of nation’s largest title insurance group, we are the trusted industry
leader for nationwide coverage. For more information,
visit www.FNTIC.com/Commercial and contact any of
our listed experts.

Gold Level Sponsors
Chicago Title Insurance Company
Chicago Title Insurance Company, a trusted
partner in real estate since 1876, through its National
Commercial Services (NCS) operations, provides bestin-class services in title insurance, escrow, closing and
post-closing, electronic document delivery and recording, tax-deferred property exchanges, UCC insurance,
and more. Located in in major metropolitan areas
throughout the U.S., each NCS is your single point of
contact for all transactions from healthcare to hospitality, from new construction to retail, and everything
in between. Whether single-site or the most complex
multi-site, multi-state transactions, as a member of the
nation’s largest title insurance group, we deliver peace
of mind while building lifelong relationships. For
more information, visit www.CTIC.com/Commercial
and contact any of our listed experts.

First American Title Insurance Company
As a trusted leader in the real estate industry,
First American Title Insurance Company provides
comprehensive title insurance coverage and professional services for real estate purchases, construction,
refinances and equity loans. First American’s National
Commercial Services division helps its customers
continued on p. 7

Commonwealth Land Title Insurance Company
Commonwealth Land Title Insurance Company is a member of the nation’s largest title insurance
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Thomson Reuters-Practical Law

source, vet and close even the most complex real
estate transactions with expert efficiency. Through the
company’s UCC division, First American Title also
offers an array of products and services designed to
protect lenders, purchasers and legal professionals
from the risks associated with collateralized financial
transactions or the acquisition of personal property
assets. With innovative technology solutions and
experienced, creative underwriting, First American is
a critical part of any real estate transaction. For more
information, contact Executive Vice President Sally
French Tyler at 714-250-3405 or sftyler@firstam.com
or visit http://www.firstam.com/title/commercial.

Thomson Reuters’ Practical Law provides legal
know-how that gives you a better starting point. Our
expert team of attorney editors creates and maintains
thousands of up-to-date, practical resources so you
don’t have to. The Practical Law Real Estate Service
features a library of hundreds of expertly-drafted
forms, with explanations and drafting guidance, useful for the most basic to the most complex real estate
transactions. For more information about the Real
Estate Service, and access to several free resources,
please visit www.practicallawrealestate.com. Contact
Alyssa Dunn, Product Specialist/Real Estate, 646-2313692 or email alyssa.dunn@tr.com.

Republic Title of Texas
Republic Title of Texas, Inc. is a full service
title insurance company that provides our customers
with peace of mind by handling the transfer of title
and protecting their financial investment in a property. Founded in 1991 and locally operated, Republic
Title is the authority in real estate transactions and is
committed to exceptional customer service. Contact
Bo Feagin, President (bfeagin@republictitle.com) for
more information.

Bronze Level Sponsors
ABA Leverage
ABA Leverage is a complimentary service that
gives the legal community the ABA’s expertise and
buying power when searching for hotels and contracting meetings. Savings with Leverage are at least 10
percent and can be as high as 45 percent per contract.
We finalize arrangements with our proprietary, universal contract which will save you time while minimizing risk and exposure. We work with firms, legal
associations and law schools. For more information
call Sue Lupori, Director of ABA Leverage, at 312988-5875 or email at sue.lupori@americanbar.org.
Visit our website www.ABALeverage.com.

Silver Level Sponsors
CBRE
CBRE Group, Inc., a Fortune 500 and S&P
500 company headquartered in Los Angeles, is the
world’s largest commercial real estate services and
investment firm (based on 2016 revenue). The company has more than 75,000 employees, and serves real
estate investors and occupiers through approximately
450 offices worldwide. CBRE’s Law Firm Practice
Group is dedicated to servicing law firms and their real
estate portfolios, including approximately 80 percent
of the American Law 100. For more information about
CBRE’s services, please contact Clay Hammerstein
(clay.hammerstein@cbre.com; 213-613-3055) and
Craig Beyer (craig.beyer@cbre.com, 713-881-0909).

Bock & Clark
Established in 1973, Bock & Clark is a leading
provider of national due diligence services including
ALTA Surveys, Zoning Reports, Phase I and Phase II
ESAs and Property Condition Assessments. Using our
own experienced staff and network of qualified providers, we’ll get you the product you need at a competitive price. We service all 50 states as well as parts
of Canada. Contact: Nathan VonGunten,
Director of Sales, 1-800-787 8397 ext. 848 or via
continued on p. 8
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email at nvongunten@bockandclark.com. Proud to be
a 2017 ACREL Sponsor.

1896. Since 1992, no other title insurer has had higher
overall financial-strength ratings than the ORTIG. The
ORTIG (known widely as Old Republic Title) offers
a full complement of title insurance underwriting and
related services such as: IRS Section 1031 exchanges,
notary services, commercial real estate due diligence,
UCC insurance, bankruptcy reporting, national timeshare and relocation services, document recording,
real estate appraisal, commercial real estate transaction coordination, mortgage servicer solutions, default
management, flood reporting, and centralized national
order placement services. It is a wholly-owned subsidiary of Old Republic International Corporation
(NYSE: ORI), one of the nation’s 50 largest publicly
held insurance organizations. For more information
about Old Republic Title, please contact Raymond
D’Eposito at rdesposito@oldrepublictitle.com or visit
our website at www.oldrepublictitle.com.

Cushman & Wakefield
Cushman & Wakefield’s Legal Sector Advisory
Group is composed of over 350 real estate advisors
from across the globe that specialize in creating and
implementing real estate solutions that support law
firms and related businesses. By bringing together real
estate advisors that understand the unique characteristics of the legal sector, Cushman& Wakefield is able
to provide law firms with creative, forward-thinking
strategies to achieve the most flexible, operationally
efficient and cost-effective real estate solutions globally. Contact: Sherry A. Cushman, Executive Managing
Director and Leader, Legal Sector Advisory Group,
1-202-471-3595 or email sherry.cushman@cushwake.
com.

Stewart Title Guaranty Company

Newmark Grubb Knight Frank

As part of a global real estate services company offering a comprehensive portfolio of services
and industry expertise, Stewart Title Commercial
Services focuses on providing customers maximum
responsiveness, cost effectiveness and consistency.
Acting as a single point of contact, we provide all the
services our customers need for a variety of situations,
including mergers and acquisitions, portfolio dispositions and changing legal requirements, regardless of
the number of properties or their location. At Stewart
Title, we believe in building strong relationships – and
these partnerships are the cornerstone of every closing,
every transaction and every deal. Real partners. Real
possibilities.™ More information is available at www.
stewart.com/commercial, subscribe to the Stewart blog
at blog.stewart.com, or follow Stewart on Twitter®
@stewarttitleco. Trademarks are the property of their
respective owners.

Law firm office design is changing at a rapid pace.
Newmark Grubb Knight Frank understands evolving
legal industry trends and provides thoughtful solutions
that translate into a more effective workplace and a
financial advantage. We develop effective real estate
strategies that support and advance the growth and
operational objectives of our legal industry clients.
Newmark Grubb Knight Frank is one of the world’s
leading commercial real estate advisory firms with
more than 400 offices in established and emerging
property markets on six continents. Our integrated
services platform provides clients with a single-source
solution for every phase of occupying or owning a
property. Visit www.ngkf.com.
Old Republic Title Insurance Company
Headquartered in Tampa, FL, the Old Republic Title Insurance Group, Inc. (ORTIG) is comprised
of a multitude of title and related services companies. Its underwriters are Old Republic National Title
Insurance Company, formed in 1907, and American
Guaranty Title Insurance Company, dating back to

8

New Guidance for Local Counsel
Opinion Givers:

Local Counsel Opinion Letters in Real Estate Finance
Transactions – A Supplement to the Real Estate Finance Opinion
Report of 2012
by Kenneth P. Ezell, Jr., Baker, Donelson, Bearman, Caldwell & Berkowitz, PC, and Kenneth M. Jacobson,
Katten Muchin Rosenman LLP
I.

Introductioni

5.
Opinion Comments. Your initial draft
of the local counsel opinion letter is returned to you
heavily marked up by the proverbial second year associate using a checklist.

Have you ever experienced one or more of the
following symptoms during your involvement in a real
estate finance transaction?

6.
Late and Out of Sequence Revisions.
After you have worked through all of the opinion
issues and reached an understanding with lender’s
counsel with regard to your opinion, you receive a set
of revised documents, but you notice that the version
control numbers are ten numbers higher than the versions last sent to you.

1.
Late to the Party. You received a call
or email from a lawyer at another law firm asking if
you could provide a local counsel opinion letter on
behalf of the borrower in a mortgage loan transaction
that they are involved with as lead counsel (the “Lead
Counsel”) as the mortgage will encumber property
located in your jurisdiction (the “Local Opinion Jurisdiction”) and you’ve been told that the deal is closing
sometime in the next couple of days.

7.
No Closing Dinner. You did not attend
the closing or get an invitation to the closing dinner
[yet you have been requested to provide an opinion
that the loan documents have been executed and delivered].

2.
Over the Top Opinion Request. You
have been given a copy of an opinion request from the
lender’s counsel that looks like it’s asking for a treatise on the law of the Local Counsel Jurisdiction (and
perhaps federal law as well) and includes requests that
assume you’ve been working for the borrower since
the arrival of the Mayflower.

If you have experienced some or all of the
foregoing symptoms, you might be Local Counsel. If
so, rest easy, as help has arrived.
The recently issued Local Counsel Opinion
Letters in Real Estate Finance Transactions-A Supplement to the Real Estate Finance Opinion Report of
2012ii , when read in conjunction with the Real Estate
Finance Opinion Report of 2012iii , provides useful
guidance to opinion givers and opinion recipients
generally and to Local Counsel and opinion recipients
reviewing opinion letters given by Local Counsel in
particular in transactions principally for the purpose of
financing acquisition or development of real estate.
Three national real estate bar groups, the Attorneys’
Opinions Committee of the American College of Real

3.
Document Dump. You’ve been
emailed a copy of the documents that you are to review and find out that there are umpteen documents,
all of which, with the exception of the mortgage,
purport to be governed by the law of a jurisdiction that
isn’t yours.
4.
Make the Documents “Work”. You’ve
been asked to mark up the loan documents to “make
them work” in your jurisdiction.

continued on p. 10
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Opinion Letter Guidelinesviii issued by the ACREL
Committee and the RPTE Committee adopting the
Legal Opinion Principles and a modified version of
the Legal Opinion Guidelines published by the BLSix .
The process as to how the 2012 Report was generated
is described in Edward J. Levin’s article on the 2012
Report, “The Real Estate Finance Opinion Report:
History and Summary.”x Having completed the 2012
Report, the ACREL, ACMA and RPTE Committees
turned their attention to local counsel opinion practice.

Estate Lawyers (the “ACREL Committee”), the Opinions Committee of the American College of Mortgage
Attorneys (the “ACMA Committee”) and the Legal
Opinions in Real Estate Transactions Committee of
the Real Property, Trust and Estate Law Section of the
American Bar Association (the “RPTE Committee”)
issued the 2012 Report. The 2012 Report provided
guidance to opinion givers and opinion recipients,
but, did not address issues of primary concern to local counsel opinion practice. The focus of the 2012
Report was on issues concerning opinions given by
Lead Counsel. The ACREL Committee, the ACMA
Committee and the RPTE Committee, the same three
national real estate bar groups that issued the 2012
Report, have now issued the Local Counsel Report
addressing issues of concern to local counsel opinion
practice.
II.

The Local Counsel Report is, as its subtitle
indicates, a supplement to the 2012 Report, which
determines its scope. Although the Local Counsel
Report expands the coverage of the 2012 Report when
necessary to apply it to a local counsel’s role in a real
estate finance transaction and to provide discussion
about opinions often encountered by local counsel, it
does not purport to cover additional opinion giving
situations, such as corporate financings with real estate
assets or U.C.C. security interests other than fixtures.

Overview.

A.
Process for Development of the Local
Counsel Report

B.

The Local Counsel Report describes the process that led to issuance of the Local Counsel
Report.iv The 2012 Report built and expanded upon
the real estate reports previously generated by the
national real estate bar. The initial report published in
1994 by the RPTE Committee and the ACREL Committee, a Report on Adaptation of the Legal Opinion
Accord (the “Adaptation”)v , addressed opinion issues
of concern to real estate practitioners providing opinions in commercial real estate mortgage financing that
were not addressed, in the view of the Adaptation’s
issuers, by the Legal Opinion Accord (the “Accord”).
The Accord, which formed part of the Third-Party
Legal Opinion Report, Including the Legal Opinion
Accord,vi was issued by the Business Law Section of
the American Bar Association (the “BLS”). In 1998,
the RPTE Committee and ACREL Committee prepared an inclusive form of opinion letter endeavoring
to illustrate what an opinion letter might look like if it
incorporated, within its four corners, the concepts addressed by the Accord and the Adaptation.vii This was
followed by the publication in 2003 of the Real Estate

Context

One issue that the Local Counsel Report
drafting committee addressed was consideration of
the context in which local counsel opinion letters are
generated. The Local Counsel Report distinguishes
between Lead Counsel (the primary focus of the
2012 Report) and Local Counsel. The Local Counsel
Report indicates that some subjects to be addressed by
Local Counsel may also be addressed in Lead Counsel’s opinion letters. There are a variety of circumstances where Local Counsel may be engaged. Lead
Counsel is often thought of as counsel retained by a
borrower in a commercial real estate mortgage loan
transaction to negotiate the documents and handle the
closing. However, Lead Counsel may not necessarily
be competent to give opinions in all jurisdictions in
which real estate collateral is situated. Indeed, some or
all of the real estate collateral may be located outside
of the jurisdiction whose law will be covered in the
opinion of Lead Counsel or some or all of the entities
involved on the borrowing side of the transaction (borrower, guarantor, etc.) may be formed under the laws
continued on p. 11
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III.
Structure of the Local Counsel Report
The Local Counsel Report includes an introduction
and sections dealing with assumptions, opinions, certain limitations and use of the Local Counsel opinion
letter. For the most part, after the introductory materials, the format of the Local Counsel Report follows
the format of the 2012 Report and, indeed, many of
the sections line up with sections of the 2012 Report.
In many instances, the provisions of the Local Counsel
Report reference and, direct the reader to, provisions
in the 2012 Report. Where there is no need for additional discussion beyond that in the 2012 Report,
the Local Counsel Report adds none. An example of
this may be found in Section 1.5 of the Local Counsel
Report, which, in connection with “Reliance on Other
Sources Without Investigation”, directs the reader to
Chapter Two, Section 1.5 of the 2012 Report and adds
nothing more.

of a jurisdiction that will not be covered by the opinion of Lead Counsel. While the Local Counsel Report
may be useful in such context, it does not purport to
specifically address the use of legal opinions in corporate financings where the real estate may form only an
incidental portion of the collateral.
Covers

C.

What the Local Counsel Report

The Local Counsel Report covers, from the
perspective of Local Counsel, the same topics addressed in the 2012 Report with additional material
appropriate to local counsel. In many instances, opinions that may be provided by Local Counsel cannot
be given without additional assumptions in support of
such opinions and the Local Counsel Report discusses
which additional assumptions should be considered
in support of opinions that are discussed in the 2012
Report. In addition, the Local Counsel Report covers
topics that are not addressed in the 2012 Report that
relate to opinion letter of borrower’s or guarantor’s
counsel, whether as Lead Counsel of Local Counsel.
In that respect, the Local Counsel Report expanded
upon the 2012 Report. For example, Sections 3.12
(Recording and Its Effect), 3.13 (No Governmental
Approvals Required), and 3.14 (Effect of Exercise of
Remedies) of the Local Counsel Report cover topics
that Lead Counsel might be required to address if, for
example, the real estate collateral was located in the
jurisdiction covered by Lead Counsel’s opinion letter.
Another area where the Local Counsel Report
expands upon the 2012 Report in ways that are not
limited to Local Counsel concerns is the discussion in
Section 5.1 (Use and Reliance) of the Local Counsel
Report regarding reliance parties. In particular, the
Local Counsel Report discusses the issue of reliance
by rating agencies and confirms that many rating agencies have indicated that they do not need to be reliance
parties in a opinion letter, but, do need to be persons to
whom the opinion letter may be disclosed.
Therefore, opinion givers and opinion recipients
would be well served by considering the Local Counsel Report and 2012 Report as complementary to each
other.
11

Like the 2012 Report, which included illustrative language of an opinion letter, the Local Counsel
Report includes an illustrative form of opinion (the
“Illustrative Opinion Letter”). The Illustrative Opinion Letter is not intended to prescribe a particular form
of opinion or even to suggest that all of its topics are
appropriate in every circumstance. Rather, the Illustrative Opinion Letter serves as an additional aid
to understand the discussions in the main body of the
Local Counsel Report. As with the 2012 Report, the
paragraphs in the Illustrative Opinion Letter correspond to the applicable sections in the main body of
the Local Counsel Report. For example, paragraph
3.1 of the Illustrative Opinion Letter corresponds to
Section 3.1 of the Local Counsel Report. The Illustrative Opinion Letter is based on the illustrative form
of opinion attached to the 2012 Report, but identifies
potential changes related to the points addressed in the
main body of the Local Counsel Report in italicized
text to reflect potential differences resulting from the
Local Counsel role that track the text of the main body
of the Local Counsel Report. The Illustrative Opinion
Letter in the Local Counsel Report can be used by
Lead Counsel as well as Local Counsel.
continued on p. 12
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As indicated above and as will become even more
evident with the discussion below, the Local Counsel Report supplements the guidance provided by the
2012 Report for counsel generally with more-focused
guidance for Local Counsel and those reviewing Local
Counsel opinions on behalf of opinion recipients. The
remainder of this article will address some specifics of
the Local Counsel Report.
IV.

Selected Provisions

A.

Professional Responsibility Issues

In some cases, Local Counsel must review loan
documents that are not governed by the Local Opinion
Jurisdiction because those documents have provisions
(such as defined terms) that are incorporated into the
loan documents that are governed by the Local Opinion Jurisdiction. The Local Counsel Report and the
Illustrative Opinion provide a suggested statement for
inclusion in the Local Counsel opinion letter to cover
that situation.

Lawyers serving as Local Counsel in a real
estate transaction often are engaged by Lead Counsel
rather than by the borrower itself and have little or no
direct contact with the borrower. This limited relationship does not mean, however, that the duties of Local
Counsel to its client are less compelling. The Local
Counsel Report affirms this relationship.
B.

Documents Reviewed

The Local Counsel Report further discusses the
hazards of using defined terms from the loan documents (e.g. – “Real Property”) as a matter of convenience. The Local Counsel Report cautions Local
Counsel to consider whether the use of those definitions might inadvertently result in the giving of an
opinion that is contrary to the law of the Local Opinion Jurisdiction, which may define such terms differently.
C.

Assumptions

The Illustrative Opinion Letter provides a representative list of assumptions that are commonly used
in Local Counsel opinion letters, many of which are
also found in the illustrative form of opinion attached
to the 2012 Report. Not all of the suggested assumptions are appropriate in every Local Counsel opinion
letter. Conversely, not all assumptions that might be
needed under all circumstances are included in the Illustrative Opinion.

Local counsel are not ordinarily involved in
the preparation of the loan documents, other than to
provide comments that enable Local Counsel to be
able to give requested opinions. In many cases, some
of the loan documents are governed by the law of a
state other than the Local Opinion Jurisdiction. In
those cases, the Local Counsel Report suggests that
the loan documents not covered by the Local Opinion
Jurisdiction should not be listed among the documents
reviewed and their enforceability should be assumed.
Some opinion requests ask that the opinion letter refer
to documents reviewed “as executed.” Assumption
(e) in the Illustrative Opinion allows Local Counsel to
assume that the drafts of the loan documents examined
are the same as those executed and delivered. The Local Counsel Report suggests that unless Local Counsel
has supervised or verified the execution of loan documents, the expectation that Local Counsel is to review
executed loan documents for its opinion is unnecessary, burdensome, and not cost effective.

Article II of the Local Counsel Report provides
a useful discussion of the use of assumptions generally
and in Local Counsel opinions specifically, suggesting
modifications, enhancements and additions to assumptions listed in the 2012 Report.
Report

V.

Opinions That Are Also in the 2012

The Local Counsel Report provides guidance
with respect to the following opinions that are also
covered by the 2012 Report.
continued on p. 13
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A.
The Enforceability Opinion and Entity Predicate Opinions
Sections 3.1 through 3.5 of the Local Counsel Report
discuss the “core” opinions in a real estate finance
transaction. The first four opinions (the “Entity Opinions”) that address entity status (Section 3.1), entity
power (Section 3.2), authorization (Section 3.3) and
execution and delivery (Section 3.4) are prerequisites
to the “Enforceability Opinion” (Section 3.5). The
Local Counsel Report indicates that if the borrower is
not organized under the Local Opinion Jurisdiction,
then, in most cases Local Counsel would not give the
Entity Opinions; rather Lead Counsel (or other counsel) would give the Entity Opinions and Local Counsel would include assumptions corresponding to the
Entity Opinions.

recipients rely on title insurance assurances that a lien
has actually been created. The Local Counsel Report
further addresses form of documents opinions with
respect to assignments of leases and rents and fixture
filings.
C. No Breach or Violation of Organizational
Documents or Other Obligations Opinion
Opinion letters often include opinions to the
effect that, in entering into the loan transaction, the
Borrower does not violate its internal organizational
documents or certain obligations to others. However,
if the Borrower is not formed under the law of the Local Opinion Jurisdiction, this opinion is more appropriately given by Lead Counsel.
D.

The Local Counsel Report indicates that the
Enforceability Opinion subsumes the Entity Opinions,
which means that the Entity Opinions are implicitly
given when giving an Enforceability Opinion, unless
excluded or assumed.
The Local Counsel Report explores what
opinions are implicitly given with an Enforceability Opinion, with discussion on how they should be
considered. The Local Counsel Report notes that
there is division of view about whether a choice of law
opinion is subsumed by an Enforceability Opinion and
recommends that choice of law either be excluded or
covered by an express opinion. The Local Counsel
Report further takes the position that a usury opinion
should be implicit with an Enforceability Opinion only
if the law of the Local Opinion Jurisdiction governs
the interest payment obligation.
B.

Form of Documents Opinion

No Violation of Law Opinion

The Local Counsel Report refers to the 2012
Report for a discussion of no violation of laws opinions, but includes a reminder that this opinion implicitly means that the loan is not usurious.
E.

Choice of Law Opinion

Although it is not clear as a matter of customary practice whether a choice of law opinion is implied in an enforceability opinion, the Local Counsel
Report notes (as did the 2012 Report) that it could
be. Therefore, the Local Counsel Report recommends
either expressly excluding a choice of law opinion or
including an express choice of law opinion (with appropriate supporting assumptions).
F.

Usury Opinion

An opinion on usury may be implied by an
enforceability opinion and by a no-violation-of-law
opinion. The Local Counsel Report suggests that if
usury law is to be excluded from coverage in the Local
Counsel opinion letter, as may be customary in certain
states, that exclusion should be disclosed expressly in
the opinion letter. If an express usury opinion is to be
given, the Local Counsel Report provides a discussion

Opinion givers are often requested to give an
opinion that a mortgage, deed of trust or other security
instrument (the “Mortgage”) is effective to create a
lien on specified real property. The Local Counsel Reports notes that, by customary practice, a responsive
opinion addresses only the sufficiency of the form of
the Mortgage to grant a lien and suggests that opinion

continued on p. 14
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of a number of issues that should be considered. The
Local Counsel Report also advocates that an “as-if
opinion jurisdiction law applied” should not be implied when the law of the Opinion Jurisdiction is not
chosen to govern the debt instrument.

laws, such as “one-action” laws and “anti-deficiency”
laws. The Local Counsel Report provides suggested
opinion provisions and also discusses the complications presented when the loan is secured by collateral
in multiple states, some of which have debtor protection laws.

G.
Legal Proceedings Confirmation
The Local Counsel Report notes that requiring a legal
proceedings confirmation from Local Counsel is almost always unnecessary and overly burdensome.
VI.

D.

Recipients sometimes request an opinion to
the effect that the Mortgage contains all customary
remedies that are typically included in Mortgages in
the Local Opinion Jurisdiction. The Local Counsel
Report takes the position that such opinions should not
be requested from Local Counsel, as they require Local Counsel to give legal advice to the lender.

Additional Opinions

The Local Counsel Report provides guidance
with respect to the following additional opinions that
are not covered by the 2012 Report.
A.

Recording and its Effect

E.

In addition to the opinion on recordability,
an opinion as to the effect of the recording of the
Mortgage or a financing statement may be requested.
The Local Counsel Report takes the position that in
transactions in which title insurance is provided, this
opinion is unnecessary. The Local Counsel Report
provides a useful discussion of this opinion for transactions in which title insurance is not being obtained.
B.
Required

Recipient Party Matters

Opinions are sometimes requested to the effect
that the lender is not required to register or qualify to
conduct business or to pay taxes in the Local Counsel
Jurisdiction solely in connection with the making the
loan or entering into or enforcing the transaction documents or if required to qualify, the ability to rectify the
failure to qualify without disability. The Local Counsel Report notes that the cost and effort needed to give
such opinions are usually not justified.

No Governmental Approvals

F.
Zoning and Land Use, Compliance
with Laws
The Local Counsel Report states that zoning
and land use, permitting, or environmental compliance opinions are not customarily requested or given
in most jurisdictions as part of a real estate finance
transaction third party legal opinion letter. If such an
opinion is expressed, it is given as a matter of specialty practice, and separately provided.

This opinion is a companion to the no violation
of laws opinion. The Local Counsel Report discusses
this opinion with respect to execution and delivery of
loan documents and cautions Local Counsel that the
opinion ordinarily should not cover performance of
the Borrower’s obligations under loan documents.
C.

All Customary Remedies

Effect of Exercise of Remedies

G.

Opinion recipients sometimes request Local
Counsel to address expressly in an opinion letter matters related to the relationship of foreclosure and the
exercise of other remedies. These opinions present
special issues in jurisdictions having debtor protection

Negative Assurance

A request is sometimes made that Local Counsel state expressly that it has no knowledge or has no
reason to believe that any information disclosed to it
in the course of due diligence in preparing the opincontinued on p. 15
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ion—documents, certificates, representations, and the
like—are untrue or fail to state a fact required so as
not to make statements untrue or misleading. The Local Counsel Report notes that such a statement is not
a legal opinion but rather a statement about facts and
is appropriate only when it is requested to assist the
recipient as an underwriter in establishing a due diligence defense in connection with a securities offering.
VII.

relates to the use and reliance upon such letters that
occurred after the publication of the 2012 Report. For
example, the Local Counsel Report discusses reliance
by rating agencies and by successors and assigns of
the lender. This is another example of how the Local
Counsel Report provides guidance that will be useful
not only in Local Counsel opinions, but also in Lead
Counsel opinions.

Limitations

IX.

The Local Counsel Report refers generally to
the 2012 Report and notes that limitations and qualifications in a Local Counsel opinion will not be markedly different. The Local Counsel Report does provide a discussion of a few different considerations that
are presented for Local Counsel opinion letters.

Conclusions

The Local Counsel Report provides useful
guidance to real estate attorneys who are called upon
to serve as Local Counsel in a real estate finance transaction.. The Local Counsel Report and 2012 Report
should facilitate the opinion letter process through the
guidance that they provide.

VIII. Use and Reliance
The Local Counsel Report provides a discussion of developments in language of opinion letter that
i
This article does not render legal, tax or accounting advice. This article has not been adopted, approved or endorsed by the drafting committee of the Local
Counsel Report or any bar or other group or association. The authors reserve the right to assert contrary or other positions with regard to the matters discussed
in this article, in the Local Counsel Report or in any of the other reports, guidelines, principles or articles referred to in this article.

The authors wish to thank William B. Dunn, the Reporter for the Local Counsel Report, Edward J. Levin, the Co-Editor of the Local Counsel Report and Sterling Scott Willis, the Co-Editor of the Local Counsel Report, for their review of and thoughtful suggestions regarding this article.
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We’re so excited to see you in LA
in the fall!

GET YOUR GEEK ON!
TECH WIZARDS WANTED

Thanks to Peter Aitelli for
sharing these photos.
ACREL’s Tech Wizards
provide assistance to ACREL
Fellows and committees working with
ACRELShares! We have a group of dedicated
Tech Wizards, but can always use more help.
If you can send an e-mail, open and save a file in
Word, or electronically file a pleading in federal
court, you are Tech Wizard material.
If you are interested in finding out more about
becoming a Tech Wizard, please contact Trev
Peterson at tpeterson@knudsenlaw.com or call
Trev at 402-475-7011.
No prior wizardry experience
required.

CALL FOR VOLUNTEER EDITORS!
The Publications Committee is looking for a few good volunteers to serve as editors of the ACREL
Papers. No previous experience or training necessary (beyond knowing how to read and write)!
Our editors typically will edit two to four articles each year, prior to our two meetings. The job of the
editors is to lend an extra “eye” to an author’s work, and to make any suggestions that could enhance
the paper’s appeal. The time involved is relatively little, but one of the rewards of being an editor is
learning more about topics that may help you in your profession or that otherwise appeal to you.
It’s also a great way to become acquainted with authors who are Fellows who you may not have met.
If you’re interested, or have questions, please contact Deb Macer Chun, our Publications
Committee’s Chair, at dchun@chunkerr.com, or Angela Christy, our Publications Committee’s
Vice Chair, at angela.christy@FaegreBD.com They’d be delighted to tell you more and answer any
questions you might have – and, they can sign you up, right on the spot!
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A Uniform List of Title Endorsements:
An Introduction
by Searle E. Mitnick, Gordon Feinblatt LLC*
Few business and real estate lawyers would
argue with the proposition that the promulgation of
form legal opinions for commercial and real estate
loan transactions has been enormously beneficial to
the profession and to our clients. It has brought relative ease in dealing with what had often been a great
source of contention and expense in those transactions.1 At the Fall 2015 meeting of the ACREL Title
Insurance Committee, Joe Finkelstein, the current
committee chair, mused about how nice it would be if
we had a similar protocol for title policy endorsements
for our transactions.

list be a valuable resource, but presenting it to the College would be a vehicle for educating Fellows as to the
types of endorsements, their contents, and how they
relate to the title policies themselves. A special committee comprised of members of the Title Insurance
Committee was formed to pursue the project.2
As we began our work, we first needed to
identify all of the available ALTA endorsements3 and
embark on a process to develop consensus on which
ones would make the magic list of endorsements that
we were seeking to standardize. Which endorsements
are sufficiently consequential to make the cut? Which
are peripheral in most cases?

Once Joe broached the subject at the Title Insurance Committee meeting, it seemed that everyone
had stories about selecting endorsements – they talked
about battles with title companies and lenders; some
even admitted being unsure what to ask for themselves. People in firms said that in many instances
each real estate lawyer had his/her own set of endorsements they routinely request. Some members admitted
to having been embarrassed when they asked for a certain endorsement, only to learn that the substance of
the endorsement had been incorporated into the most
recent version of the policy itself. Others said they had
been using the same list for decades.

Endorsements are amendments or additions to
a title insurance policy that typically expand the coverage. They are issued by a title company upon request
of an insured party, sometimes at an additional cost.
The 2006 American Land Title Association (ALTA)
owner’s and loan policies both state: “Each endorsement to this policy issued at any time is made a part of
this policy and is subject to all of its terms and provisions. Except as the endorsement expressly states, it
does not (i) modify any of the terms and provisions of
the policy, (ii) modify any prior endorsement, (iii) extend the Date of Policy, or (iv) increase the Amount of
Insurance.” While some states have their own endorsement forms, most use the standard ALTA endorsements.4 Certain ALTA endorsements are not available

As a result, the Title Insurance Committee decided this would be a project worth pursuing. We also
recognized that not only would the adoption of such a

The assistance of Richard H. Topaz of Gordon Feinblatt LLC is gratefully acknowledged.
Edward J. Levin, an ACREL member and the Chair of our Real Estate Practice Group at Gordon Feinblatt LLC, has been a
leader of these efforts for decades. He, Lydia C. Stefanowicz, and Sterling Scott Willis gave a talk on this topic entitled “Loco
for Local Counsel Opinions” at ACREL’s 2016 Spring Meeting in San Diego.
2
The members of the special committee are: Searle E. Mitnick (Chair), Ronald L. Bissonnette, Nancy S. Ferguson, Joseph S.
Finkelstein, Sheila Nolan Gartland, James L. Gosdin, Edward R. Horejs, Jr., John L. Hosack, David M. Kochanski, Orlando
Lucero, and Michael B. Vincenti. James L. Gosdin’s book Title Insurance: A Comprehensive Overview of the Law and Coverage
(Fourth Edition, American Bar Association 2015), which we have used to assist us with this project, is a fantastic resource for
information regarding endorsements and all other aspects of title insurance.
3
The full list of ALTA endorsements is available at http://www.alta.org/policy-forms. Attorneys should also consult endorsement guides provided by Chicago Title Insurance Company, Commonwealth Land Title Insurance Company, Fidelity National
Title Insurance Company, First American Title Insurance Company, Old Republic Title Insurance Company, Republic Title of
Texas, and Stewart Title Guaranty Company.
4
Some states with their own endorsement forms include Texas, Pennsylvania, and California. The California endorsement forms
are provided by the California Land Title Association (CLTA) and are more voluminous than the ALTA forms.
*
1
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in particular states, however. 5 Insured parties may
also create their own endorsements that are specific to
particular transactions.

Those endorsements are:
•
Zoning endorsements (ALTA 3 Series)
•
Variable rate mortgage endorsements (ALTA 6
Series)
•
Environmental protection lien endorsements
(ALTA 8 Series)
•
Restrictions, encroachments, minerals endorsements (ALTA 9 Series)
•
Aggregation endorsements (ALTA 12 Series)
•
Leasehold endorsements (ALTA 13 Series)
•
Future advance endorsements (ALTA 14 Series)
•
Access endorsements (ALTA 17 Series)
•
Tax parcel endorsements (ALTA 18 Series)
•
Contiguity endorsements (ALTA 19 Series)
•
First loss – multiple parcel transactions endorsement (ALTA 20-06)
•
Location endorsements (ALTA 22 Series)
•
Doing business endorsement (ALTA 24-06)
•
Survey endorsements (ALTA 25 Series)
•
Subdivision endorsement (ALTA 26-06)
•
Usury endorsement (ALTA 27-06)
•
Encroachments and easements endorsements
(ALTA 28 Series)
•
Minerals and other subsurface substances endorsements (ALTA 35 Series)

Often, the cost of the endorsements is a factor
in deciding which to request, as some endorsements
are available for nominal amounts ($25-$50) while
others have a surcharge as much as 20% of the base
premium.
We set out to inquire which endorsements our
colleagues generally require in their purchase and loan
transactions. So we asked the members of the Title
Insurance Committee which ALTA endorsements they
typically request for owner’s and loan title policies.6
The variety of responses we received was
staggering, as nearly every ALTA endorsement was
listed by at least one respondent. One member found
that the replies of twelve paralegals he polled at his
large, international firm were wholly inconsistent
– there are only seven endorsements that all of the
paralegals unanimously requested, and together the
paralegals requested nearly seventy-five unique endorsements.
A few respondents also unknowingly requested
ALTA endorsements that are no longer necessary
(such as ALTA 1-06, which has been incorporated
directly into the 2006 ALTA Loan Policy as Covered
Risk 11(b)) or have been modified (such as the former
“Comprehensive Endorsement,” which is now contained within ALTA 9 Series coverage).

Of course, we recognize that the list we have
assembled is by definition a generalization and that
each case is unique. For example, one rarely needs a
mineral rights endorsement (ALTA 35 Series) when
purchasing an office building in mid-town Manhattan.
Thus, much like opinion letters, attorneys must modify
this list to suit each transaction.

Some trends did emerge, however, and we
were able to assemble a list of 18 ALTA endorsements
and/or series of endorsements that are typically requested by the majority of respondents.

Below are example summaries of the two
endorsements that all of the respondents to our survey

5
For instance, ALTA Endorsement 27-06 regarding usury is not available in Alaska, Delaware, Florida, Idaho, Kansas, Missouri, New Jersey, New Mexico, New York, Oregon, Pennsylvania, Texas, and Vermont, and is not available without modification in Colorado, Georgia, Massachusetts, Michigan, and North Carolina.
6
Certain ALTA endorsements are specific to commercial properties and others are specific to residential properties. Our study
focused only on the commercial endorsements.
7
We note that some of these endorsements are listed individually while others are listed as a series. The endorsements in each
series are slightly different from one another. For instance, regarding the zoning endorsements (ALTA 3 Series), ALTA Endorsement 3-06 provides coverage for vacant properties, ALTA Endorsement 3.1-06 provides coverage for improved properties, and
ALTA Endorsement 3.2-06 provides coverage for vacant properties upon which certain improvements may be constructed according to specific plans and specifications. Another example is the environmental protection lien endorsements (ALTA 8 Series),
in which ALTA Endorsement 8.1-06 is available for residential policies while ALTA Endorsement 8.2-06 is available
continued
for commercial policies.
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indicated they request in their transactions. We plan to
more formally publish the full summaries we generated for all of the above endorsements at a later date in
conjunction with a possible presentation at a meeting
of the College. We look forward to sharing the rest of
our findings and soliciting the input and wisdom of the
Fellows of the College.

not issue these endorsements if the public records
disclose a limitation in rights of access (for example,
limitation of access along a highway).

*****
ALTA 17 SERIES
ACCESS ENDORSEMENTS

A lender usually requests the ALTA 25 Series
Endorsements if there is a new survey, or if the title
policy or the insured mortgage contains a legal description that varies from the description of the Land
in the survey identified in the endorsement. A purchaser may want to obtain these endorsements if the
seller delivers a deed with the same legal description
as described in the deed by which the seller received
title, but which is different from the current survey
description.

*****
ALTA 25 SERIES
SURVEY ENDORSEMENTS

ALTA Endorsements 17-06 and 17.1-06 insure
against loss or damage if (i) the Land does not have
both vehicular and pedestrian access to and from a
named street, (ii) the named street is not physically
open and publicly maintained, or (iii) the policy holder
has no right to use existing curb cuts or entries along
the portion of the street abutting the Land. ALTA
17-06 insures that there is direct access to the street,
while ALTA 17.1-06 insures that access to the street is
provided by an identified easement.

ALTA Endorsements 25-06 and 25.1-06 insure
against loss or damage in the event that the Land is
not the same as the land on the survey identified in the
endorsement. ALTA Endorsement 25-06 is used when
the Land is identical to all of the land shown on the
survey. ALTA Endorsement 25.1-06 is used when the
Land is identical to a portion of the land shown on the
survey.

ALTA Endorsement 17.2-06 insures against
loss or damage if the policy holder lacks a right of access to the utilities specified in the endorsement.
Whereas ALTA owner’s and loan policies
insure against loss or damage by reason of a lack of
“a right of access to and from the Land,” they do not
address the extent, location, or means of that access;
ALTA Endorsements 17-06 and 17.1-06 go further by
specifically addressing the location, use, and quality of
access.

ALTA 25 Series Endorsements are available
for commercial owner’s and loan policies.
Before issuing these endorsements, a title
company will almost certainly require a survey.

ALTA Endorsement 17-06 is available for
commercial and residential owner’s and loan policies.
ALTA Endorsement 17.1-06 is available for commercial and residential owner’s and loan policies. ALTA
Endorsement 17.2-06 is available for commercial
owner’s and loan policies.
Before issuing these endorsements, the title
company may require a survey. A title company may
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Real Estate Bankruptcy Cases: Important New
Developments
by David R. Kuney, Whiteford, Taylor & Preston, L.L.P.
The case is U.S. Bank National Association v.
The Villages at Lakeridge, LLC, et al. Case No. 151509. The main brief is due June 12, 2017: appellees
brief is due August 11, 2017. Amicus briefs are due 7
days after the main brief.

I am writing to advise about two new cases
that may have a major impact on real estate reorganizations. One case is highly favorable to debtors; the
other to lenders.
Pro debtor case: Supreme Court to review
decision of Ninth Circuit which permitted assignment of claim from insider to “boyfriend” for purposes of obtaining non-insider, impaired assenting
class.

Pro-lender case:
A recent decision from the Sixth Circuit has
held that a lender which has an absolute assignment
of rents, and takes the necessary steps to perfect that
interest following a default, becomes the owner of the
rents, and that accordingly, a debtor cannot use the
rents for its expenses, and essentially cannot reorganize.

One of the central problems for real estate
developers in confirming a plan of reorganization is
the requirement that one non-insider class of creditors
vote to approve the plan. 11 U.S.C. § 1129(a)(10). It
is typically difficult for developers to have a class of
unsecured creditors that is unpaid and who comprise
the majority of the creditors required for a vote. Debtors have sometimes sought to avoid this problem by
assigning an insider claim to a non-insider.

The debtor was the owner of a 53 unit residential complex in Shelby Township, Michigan. It
had obtained a $5.3 million construction loan from
KeyBank that was later assigned to ECP Commercial
II LLC. The loan was secured by a mortgage and
In a major ruling in favor of debtors, the Ninth an agreement to assign the rents to the lender. The
Circuit permitted an insider to assign her claim of
language of the assignment stated that [borrower] “ir$5.0 million to her “boyfriend” for $5,000, and then
revocably, absolutely and unconditionally [agreed to]
permitted that assignee to vote the claim and satisfy
transfer, sell, assign, pledge and convey to Assignee,
the confirmation standard of § 1129(a)(10). U.S. Bank its successors and assigns, all of the right, title and
sought certiorari to determine whether an assignee
interest of [borrower]in. . . . income of every nature
acquires the claimant’s status and thus the claim reof and from the Project, including without limitation,
mains an “insider claim.” It also sought certiorari on
minimum rents [and] additional rents. . . .” The agreethe proper test for determining who is a “non-statutory ment purported to be absolute and to give the borinsider,” which arguably might include those who do
rower a “license” to collect the rents until an event of
not have an arms’ length relationship with the debtor
default, at which point, the license would “automatior assignor. The Supreme Court accepted cert. only on cally terminate without notice to [borrower]. “
the narrow issue of the standard of review. The Court
will determine whether a determination of insider
The borrower defaulted on the loan and lender
status by a bankruptcy court, if appealed, is governed
issued a notice of default and request for payment of
by a “clear error” standard or a “de novo” review
rents to all known tenants. The following day, ECP
standard. The case may nevertheless lead to discusrecorded the notice in the county records, and comsion by the Court on whether a non-statutory insider is pleted the last step required by Michigan statute to
one who has lacks an “arms-length” relationship with
make the assignment of rents binding against both the
the debtor, or instead, is limited to those who are the
borrower and the tenants.
“functional equivalent” of a statutory insider.
continued on p. 21
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Thereafter, the lender filed a complaint initiating a foreclosure proceeding and requesting appointment of a receiver. One week later, the borrower filed
for bankruptcy relief. The lender then filed a motion
seeking to prohibit the debtor form using the rents collected after the petition date. The borrower opposed
the motion and claimed the rents were cash collateral.

that property of the estate includes rental income as
a matter of binding federal law. See In re Amarvathi
Limited Partnership, 416 B.R. 618 (Bankr. S.D. Tex.
2009). Other cases say there is no pre-emption. See
First Fidelity Bank v. Eleven Hundred Metroplex Associates, 190 B.R. 510 (Bankr. S.D.N.Y. 1995).
An interesting question about jurisdiction
remains possible. The district court had remanded the
case back to the bankruptcy court for further proceedings. ECP, the lender, argued that the appeal should be
dismissed based on the principle that an order remanding a case to a bankruptcy court is not final because
the case was still open. The Sixth Circuit decided it
had jurisdiction because the additional proceedings
were “purely ministerial.” Whether the decision was
truly “final” for purposes of appellate jurisdiction may
be raised on further review, if granted.

The bankruptcy court held that the assigned
rents were cash collateral, and that the debtor still
retained an interest in the rents. The district court
agreed with ECP and vacated the bankruptcy court
decision and remanded the case back to the bankruptcy court for further proceedings. The debtor then
appealed to the Sixth Circuit. A threshold question
was whether the order was final, since the remand left
more than merely ministerial acts to be done by the
bankruptcy court.
The Sixth Circuit examined the issue under a
Michigan statute titled “Assignment of Rents to Accrue from Leases as Additional Mortgage Security,
“ Mich. Comp. Laws § 554.231. The Sixth Circuit
held that under Michigan precedent, the courts have
generally treated the assignment of rents as a transfer
of ownership once the agreement has been completed
and recorded, and a default has occurred. The Sixth
Circuit was not persuaded that the rents were merely
collateral merely because the title of the Act referred
to the assignment of rents as “additional mortgage
security.” The use of language, signifying that the assignment is “as security” does not foreclose an ownership transfer. “Because we hold that Mich. Comp.
Laws § 554.231 allows for an ownership transfer in
these circumstances, we find that [borrower] did transfer ownership in the assigned rents to ECP before the
bankruptcy petition was filed in this case.” Id. at 4.
If certiorari is sought by the debtor, the case
will raise important issues. Absent a stay, the case
may become moot. If not, one should note that many
courts have held that similar language does not create
ownership in the lender, and some other courts have
held that the bankruptcy code pre-empts state law, and
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Not Yet a Publicly Traded Client: Tips for
Working with Startups on Leases
by Theodore I. Yi, Quarles & Brady, LLP
While assisting startups with leases and other
legal issues can be exciting, rewarding, and endlessly
interesting work, it also presents unique challenges.
Though a startup’s leadership may be brilliant business
people or technologists, those same leaders may have
never read a commercial lease before. Additionally,
the nature of startups means that their attorneys must
be highly aware of the business circumstances of their
client and how those circumstances affect their client’s
priorities in their lease. This article will provide a few
helpful ideas for attorneys representing startups in
connection with office leases.
What is a Startup?
Before discussing tips for working with startups, it may be helpful to first define how the word
“startup” is used in this article. This article considers
a company to be a startup if the company is in the process of exponentially scaling the company’s business
in order to become a much larger concern. If a company is small, and does not plan to grow significantly,
this article considers that company a small business,
instead of a startup. If the company is a technology
company, but isn’t expected to grow more than 25%
year-over-year, the article considers that company to
be a mature company, instead of a startup.

Though company growth may not come up directly in the context of lease negotiations, it is almost
always in the background and may even be the reason
for the lease itself.
Assume Nothing—Business Sophistication
Does Not Necessarily Equate to Real Estate Sophistication
Startup founders, who are often the party negotiating their company’s lease, are frequently excellent
business people that sometimes have significant prior
corporate experience. However, even experienced
entrepreneurs may be wholly unfamiliar with common lease concepts. In particular, attorneys should
carefully explain the tenant’s costs in a lease, especially for triple net leases, as the founder may assume
that the base rent is the extent of the company’s lease
payments. Similarly, attorneys should make sure to
note any key deadlines in the lease, such as deadlines
to exercise options, and should help determine which
individual is responsible for tracking such deadlines.
Additionally, startup founders are often aggressive business people by their nature, as they are
frequently trying to disrupt established industries. As
a result, if a company’s leadership is asking extensive
questions about a particular lease clause, the company’s attorney should make sure to clearly explain the
limits of the clause to avoid future issues if the company skirts too close to the limits of the lease.

The most important dynamic for any startup is
the process of scaling the company’s revenue. Scaling is often conceptualized through the concept of “J
curve” growth. The J curve represents the shape of
a startup’s profits on a revenue chart in the form of
the letter “J”, meaning that the company starts with a
minimal amount of revenue, typically begins to burn
capital as the company expands, and then starts to rapidly scale as the revenue grows exponentially. Along
with exponential revenue growth, the startup would
typically take on growing numbers of employees and
necessarily require growing amounts of office space.

Dig Deep Into the Business to Provide Relevant Legal Advice
One of the most important aspects of counseling startups is to have a deep understanding of the
company’s business. For example, a company may
only consist of a few founders, but may plan to add
a large sales staff during the second year of the lease
continued on p. 23
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after launching their product or service in the market.
service accordingly, such as setting up calls to discuss
If a company has such staff growth plans, the lease
a lease outside of ordinary business hours.
expansion rights may be vital for the company’s development, instead of simply helpful rights if needed.
The Startup Community’s Role in the
Similarly, if the lease is part of a company’s expanFuture of Office Leasing
sion to a new market, the startup may need to quickly
execute the lease in order to accomplish key investor
As startup communities expand in almost evdeadlines, which may reduce the aggressiveness of an ery major real estate market, attorneys will increasingattorney’s lease comments on behalf of the tenant.
ly interact with startups as part of their office leasing
practice. These companies can be incredibly exciting
In addition, attorneys should also understand
to represent, as the founders often have fascinattheir startup clients’ future plans for their office space. ing business ideas and the startups can see explosive
While a space may be intended for general office use
growth in a short period of time. At the same time,
for the first year or two of the lease, the company may because these companies often operate differently than
be considering an unusual use later in the lease term,
typical blue-chip established office users, it is imporwhich should be addressed in the use clause of the ini- tant to carefully tailor lease representation to address
tial lease. Also, if the company plans to significantly
the unique dynamics of the startup community.
alter the premises after raising more funds during the
lease term, it may be important to push for flexible
tenant alterations rights.
Understand Key Business Milestones that
Affect Real Estate Planning
Another key aspect in representing a startup
is understanding how a company’s lease fits into the
startup’s overall business plans. For example, if the
startup just closed a large funding round, the company may need to quickly sign the lease before hiring
a substantial number of employees. Additionally, if
the company is considering its exit strategy during the
negotiation of the lease, the assignment provision may
be critical for the startup’s ability to sell to an acquirer.
On the practical side of representing a startup,
key business milestones can also affect how an attorney provides client service for the company. If
the founders are negotiating a funding round at the
same time of the lease negotiations, the founders may
be much more focused on fundraising. Also, if the
startup’s customer base recently scaled exponentially,
the founders may focus on servicing their new customers instead of the lease comments. Attorneys should
consider these dynamics and coordinate their client
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Restoring the Benefit of the Bargain
by Samuel H. Levine, Miller, Canfield, Paddock and Stone, P.L.C.
Is a lender entitled to default interest, late
fees and other default penalties in a reorganization
plan proposed by its borrower? Recent case law says
“yes”.

New Investments’ plan of reorganization proposed to
“cure” the default under the loan agreement by selling
the hotel property and using the sale proceeds to pay
Pacifica at the pre-default interest rate.

In the case of Pacifica L 51, LLC v. New
Investments, Inc. (In Re New Investments, Inc.), the
United States Court of Appeals for The Ninth Circuit
reversed the bankruptcy court’s order confirming a
debtor’s Chapter 11 plan of reorganization, which
proposed to cure the debtor’s default on a loan by
avoiding the payment of default interest and any other
late penalties required under the loan agreement. The
Court held that the underlying agreement and nonbankruptcy law determined the amount necessary
to cure the default. In doing so, the Court restored
the creditor to the benefit of its bargain.1 Although
the Court stated that the case before it required it to
decide whether Pacifica is entitled to receive payment
of the loan at the post-default interest rate, implied in
the court’s ruling is the creditor’s entitlement to other
default penalties such as late charges, attorneys’ and
trustee’s fees, and publication and court costs. The
Court also brought the Ninth Circuit in conformity
with other circuits limiting a debtor’s ability to avoid
payment of default interest. The Court restored the
negotiated terms and conditions of the loan agreement.
It effectively confirmed that property interests are created and defined by state law.

Pacifica objected to the plan by arguing that it
was entitled to the higher post-default interest rate of
13 percent. The Bankruptcy Court confirmed the plan
over the lender’s objections.
The Ninth Circuit Court, by a 2-1 majority,
reversed the lower Bankruptcy Court decision and
remanded it for further proceedings. The Appellate Court held that the amount necessary to cure the
default was governed by the underlying agreement and
non-bankruptcy law which required payment of interest at the default rate in order for the debtor to return
to pre-default conditions.
The lower Bankruptcy Court relied upon the
case of Great W. Bank & Trust v. Entz –White Lumber
& Supply, Inc. (In re Entz-White Lumber & Supply,
Inc.) 2 The Court in Entz-White held that a debtor who
cures a default is entitled to avoid all consequences of
the default – including avoidance of default penalties
such as higher post-default interest rates.” 3 Therefore,
if a loan agreement provided for a higher post-default
interest rate on arrearages a debtor who “cured” the
default was entitled to pay the arrearages at the pre-default interest rate. The Court in Entz-White effectively
neutralized default interest.

The Facts. New Investments, Inc. (“New
Investments”) borrowed more than $3,000,000 from
Pacifica L 151, LLC (“Pacifica”) to purchase a hotel
property in the State of Washington. The promissory note which was secured by a deed of trust on the
property provided for an 8% interest rate. The note
provided that upon default, the interest rate on the
note would increase by 5% to 13%. New Investments
defaulted in 2009. It filed for Chapter 11 when the
lender instituted non-judicial foreclosure proceedings.

Six years after Entz-White, in 1994, Congress
amended Section 1123 of the Bankruptcy Code by
adding subsection d which states that “if it is proposed
in a plan to cure a default, the amount necessary to
cure the default shall be determined in accordance
with the underlying agreement and applicable nonbankruptcy law.”4 What Section 1123(d) affects is
how a debtor returns to pre-default conditions, which

Pacifica L 51, LLC v. New Investments, Inc. (In re New Investments, Inc.) 840 F.3d 1137 (9th Cir. 2016).
In re Entz White Lumber & Supply, Inc., 850 F. 2d 1338 (9th Cir. 1988).
3
In re Entz White, Id. at 1342.
4
11 U.S.C. §§1123(d).
1
2
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can include returning to the lower pre-default interest
rate.

to a plan should operate to put the debtor in the same
position as if the default never occurred.” 8

The Court in Pacifica decided whether EntzWhite’s rule that a debtor may nullify a loan agreement’s requirement of post-default interest remained
good law in light of 11 U.S.C. §1123(d). The issue
is significant because a debtor’s plan of reorganization must provide for the “curing or waiving of any
default.” 5 Furthermore, default interest, late charges,
costs and other fees can be very steep and make or
break the ability of a debtor to cure the arrearage.

The Court also noted that its result was consistent with the intent of §§1123(d) because it held the
parties to the benefit of their bargain. It also explained
that its decision was consistent with the concept of
cure generally. Even though the Bankruptcy Code
states that a Chapter 11 reorganization plan shall “provide adequate means for the plan’s implementation…
such as curing or waiving any default, the Code does
not define “cure”. The Court referred to the House
report’s statement that “cure pursuant to a plan should
operate to put the debtor in the same position as if the
default had never occurred” as consistent with the concept of “cure” used throughout the Bankruptcy Code.
The Court in Di Pierro v. Taddeo (In re Taddeo)
defined curing a default as taking care of the triggering event and returning to pre-default conditions. The
result is that the consequences of default are nullified.9

The Majority Opinion. In holding that under
§1123(d) a debtor cannot nullify a pre-existing obligation in a loan agreement to pay post-default interest
solely by proposing a cure, the Appellate Court looked
at the plain language of the statute. By its terms,
§1123(d) required the Court to look at the promissory
note and Washington law to determine what amount
it was required to pay the cure the default. The
Court concluded that “(t)he plain language of Section
1123(d) compels the holding that a debtor cannot nullify a preexisting obligation in a loan agreement to pay
post-default interest solely by proposing a cure.”6

The Court in discussing the concept of cure
also looked at the Bankruptcy Code’s protection for
creditors who would have been entitled to receive
accelerated payment on a defaulted loan. Under Section 1124(2)(E) of the Bankruptcy Code, the debtor
must cure the default but may not “otherwise alter
the legal, equitable, or contractual rights”10. One of
those bargained for rights is post default interest. The
Court found that debtor‘s cure may not alter that right.
Accordingly cure of post default interest is consistent
with §§1123(d).

Although the Court did not find the statute to
be ambiguous, it also considered whether the debtor
would be helped if the Court were to read an ambiguity into the statute. The Court noted that the legislative history of §§1123(d) and the particular purpose
Congress had in mind would also require overruling
Entz-White. Congress intended §§1123(d) to overrule
the Supreme Court case of Rake v. Wade.7 That case
held that a debtor who proposed to cure a default was
required to pay interest on its arrearages to a secured
creditor even though the loan’s underlying agreement
did not require the interest payment. The result was
an unbargained-for windfall to creditors. The House
Report for the bill that became §§1123(d) stated that
it was the “Committee’s intention that a cure pursuant

The Dissent. Judge Marzon Berzon forcefully dissented to the decision. She did not believe
that §§1123(d) overruled the Entz-White’s holding
that a debtor who cures a default must pay arrearages
at the pre-default interest rate. Pacifica did not carry
its burden of showing that Congress, in passing Section 1123(d), intended to change settled law. Rather,
the statutory text and the legislative history of Section

11 U.S.C. §§1123(a)(5)(G).
In re New Investments, Inc., supra at p. 1141.
7
Rake v. Wade, 508 U.S. 464, 113 S.Ct. 2187 124 L.Ed. 2d 424 (1993).
8
In re New Investments, Inc., supra at p. 1141.
9
DiPierro v. Taddeo (In re Taddeo) 685 F.2d 24, 26-27 (2d Cir. 1982).
10
11 U.S.C. 1124 (2)(E).
5
6
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1123(d) supported the continuing viability of the EntzWhite holding.

New Investments is also consistent with the
U.S. Supreme Court precedents that property interests
As far as the statutory interpretation, the disare created by states law. For example, in Travelers
sent focused on the absence of a definition of cure of
Casualty & Surety Co. of America v. Pacific Gas and
default in the 1994 amendment. Instead the amendElectric Co., the Supreme Court reversed the Ninth
ment indicated which materials the parties may consult Circuit in a case addressing fees involving a rule that
in determining how to cure a default. In short, the text denied attorney’s fees incurred in litigating issues govof §§1123(d) made clear that New Investments’ cure
erned by the federal bankruptcy law.13 The Court conwould be based on the note but offered no guidance
cluded that the rule had no support in the Bankruptcy
on which provisions of the note, prior or post default
Code or state law. The Court in reliance on Butner v.
interest rate provisions, governed the cure. Looking to United States struck the rule. It held “that determinaEntz White, avoiding the consequences of the default
tion of property rights in the assets of a bankruptcy’s
and returning to pre-default conditions meant the preestate is left to state law.”14 Bankruptcy policy and
default interest provisions of the note govern.
practice support a policy of permitting state law to
govern the rights of the parties under other contracts.
Judge Berzon also did not agree that the legisSimilarly, the debtor’s ability to cure must be deterlative history of Section 1123(d) supported the major- mined in accordance with state law.
ity’s decision. She saw Section 1123(d) as intended
to overrule the Supreme Court decision of Rake v.
New Investments, as well as decisions in other
Wade because it had the effect of giving a windfall to
jurisdictions, makes it more difficult for a debtor to
secured creditors. She relied on language from the
cure. The lender has more leverage.
House Report stating “(i)t is the Committee’s intention
that a cure pursuant to a plan should operate to put the
The court considered the balance between the
debtor in the same position as if the default had never
debtor’s interest in reorganizing and restructuring its
occurred.”
debts and the creditors’ interest in maximizing the
value of the bankruptcy estate. It looked at the tension
Implications The New Investments opinion is between the principal purpose of the Bankruptcy Code
consistent with those of other bankruptcy courts and
of granting a fresh start to “the honest and unfortunate
circuits that have dealt with the issue of contractual
debtor” and bankruptcy as a remedial statute. It found
default interest where a debtor seeks a cure under
that holding the debtor to its bargain by adhering to
Chapter 11. For example, the 11th Circuit in the rethe terms of the loan agreement was required by Seccent case of JPMCC 2006-LDp7 Miami Beach Lodgtion 1123(d). The court concluded that “(t)he parties
ing, LLC v. Sagamore Partners, Ltd. (In Re Sagamore bargained for a higher interest rate on the note in the
Partners, Ltd.) held that under Section 1123(d), a
event of default, and Pacifica is entitled to the benefit
creditor may demand default-rate interest as a condiof that bargain under the terms of Section 1123(d).
tion for reinstating a loan, if the underlying documents Accordingly, the court restored to lender the benefit of
so provide.11 The Fifth Circuit in the case of In re:
its bargain.
Southland Corp noted that Congress in bankruptcy
amendments enacted in 1994, arguably rejected the
Entz-White denial of the contractual default interest
rate. 12
In re Sagamore Partners Ltd. No. 14-11106, 2015 WL 4170215 (11th Cir, July 13, 2015).
Southland Corp. v. Toronto-Dominion (Matter of Southland Corp.), 160 F.3d 1054.(1998)
13
Travelers Casualty. & Surety. Co. of America. v. Pacific. Gas and Electric. Co., 549 U.S. 443 (2007).
14
Butner v. United States, 440 U.S. 48, 55, 99 S.Ct. 914, 59 L Ed 2d 136 (1979).
11
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