President’s Message
Happy Holidays and Happy New Year 2015!
It is an honor and a privilege for me to
serve as ACREL’s President in 2015. The College
gathers the most distinguished real estate legal
practitioners in the US under its umbrella, provides cutting-edge CLE programming that is not
available anywhere else, provides an opportunity
for leading real estate attorneys to exchange information and ideas about the real estate business
and the business of law and, as part of its core
values, fosters exemplary levels of collegiality
and professionalism.

also provides an excellent way to get the most
out of your membership in ACREL.

The College
admitted 40 new
Fellows in 2014.
You’ve been busy.
62 candidates for
admission to the
College in 2015
have been nominated for membership in the
College. The
Member Selection
The College’s substantive committees
Committee will
hummed along in 2014 providing value to their
prepare a report
members in a multitude of practice and subject
with recommendaareas. The leaders of these committees worked
tions to the Board
with their committees to generate programming
ideas for the College, provided opportunities for of Governors
involvement to their members and fostered mean- regarding those
nominees. You
ingful, substantive face-to-face meetings not
only at the Annual and Mid-Year meetings of the can help by
voting. To do that,
College, but also during conference calls. I urge
you to get involved with a substantive committee you may direct
in 2015. It is a great way to exchange war stories your web browser
and ideas that might inform your practice and
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to this address: http://www.acrel.org/Private/
OnlineVoting/default.aspx?PageID=35

The next meeting of the College will be in
Scottsdale, Thursday, March 26, 2015 - Sunday,
March 29, 2015 at the JW Marriott Camelback
The Board will consider, at the Mid-Year
Inn. Hotel registration is currently open and can
Meeting this coming March, the recommendations be accessed by going to the College’s private
of the Member Selection Committee. Nominees
website and clicking through the “calendar” link
approved by the Board will learn of their admisto the Scottsdale meeting link. Program and meetsion following the 2015 Mid-Year meeting and,
ing registration materials should be posted on the
ideally, will attend the 2015 Annual Meeting in
College’s private website in early January. The
October 2015 in Baltimore.
lineup of programs is excellent. For those of you
that live in winter-weather challenged locations,
the opportunity to spend time in warmer weather
Due to the exhaustive work of the Proshould be appealing.
grams Committee and the College’s Fellows that
participated in the College’s programming, the
College’s programming was excellent in 2014.
I look forward to working, as ACREL’s
The 2014 Annual Meeting in Boston dealt with a
President, with you in 2015.
variety of topics that affect our practices. In addition, 5 ACREL Live presentations were presented
free of charge to ACREL Fellows in 2014 and 7
					
ACREL-ALI presentations were also presented
through the American Law Institute to ACREL
			
Ken Jacobson
Fellows and others at reduced cost to ACREL
Fellows. Many ACREL Fellows invite colleagues
in their respective firms to listen to ACREL
Live programming , which is an added benefit
of ACREL Live programming. The College will
continue to provide ACREL Live programming
during 2015. Please keep an eye out for it.
STAFF BOX
Free is good.
The ACREL Newsletter is published by the
American College of Real Estate Lawyers

ACREL Shares went College-wide during
the Fall of 2014. ACREL Shares allows members
of ACREL’s substantive, governance and administrative committees to work collaboratively. It
can also be adapted for use as a discussion forum
for ACREL Fellows in a particular state. ACREL
Shares includes a full Fellow directory as well as a
searchable data base for ACREL written materials
out of the past. I urge you to sign on and immerse
yourself in it.

One Central Plaza
11300 Rockville Pike, Suite 903
Rockville, MD 20852
Items from this publication may be reprinted with
permission from the editor.
Editorial Committee
Charles L. Edwards, Chair
Timothy J. Hassett
Editor
Jill H. Pace
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Meetings Calendar
2015 Mid-Year Meeting
March 25-28, 2015
JW Marriott Camelback Inn
Scottsdale, AZ
2015 Annual Meeting
October 22-25, 2015
Four Seasons Hotel
Baltimore, MD
2016 Mid-Year Meeting
March 17-20, 2016
The Grand Del Mar
San Diego, CA

ACREL Gatherings!

Please consider holding an
ACREL event in your city.
Fellows who have attended these gatherings have been pleased with the opportunity to
connect with their ACREL colleagues.
The event can be whatever you want it to be! You can have a speaker, discuss
prospective members or just have lunch or a cocktail party.
Options range from brown bags at a law firm to cocktails at a local hotel.
If you are interested in holding a session, please contact Angela Christy at
angela.christy@faegrebd.com, (612) 766-6833, or Cathy Gale at cgale@bhfs.com,
(303) 223-1139.
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Sticky Problems with Social Media in the
Workplace
by Michael H. Rubin, McGlinchey Stafford*
tions on office-supplied smart phones. Some programs even follow this information on an employee’s
private phone or computer if the employee uses them
to access the firm’s information or hook into the firm’s
virtual private network.

How often do we check Facebook or Twitter? What about our kids or our employees – how
many times a day are they on SnapChat, Instagram,
Foursquare, Twitter, or Pinterest? These are rhetorical
questions, but the answers are obvious. Even if we’re
not using social media, everyone around us is.

We all want to know whether our employees
are spending too much time online, are visiting inappropriate sites, or are risking disclosure of confidential
information, but are there problems inherent in using
or not using such software? Many law firms have
social media policies because federal and state laws
can create traps for well-intentioned but unsuspecting
employers.

Social media is ubiquitous. Our competitors
are on social media. Numerous articles and blogs
proudly proclaim that lawyers should use social media
to build awareness and attract more clients.
Whether or not we’re using social media to
promote our real estate law practices, there is little
doubt that our employees are frequenting social media
sites, but how much time are they really spending on
social media when they’re supposed to be working?
Recently published studies of social media usage by
employees while on the job range from a low of 2
hours/week to a high of 16 minutes/hour.

Employees may have privacy expectations that
need to be examined and explored. One approach is
to have a social media policy requiring employees to
acknowledge that the their employer has the capacity
to monitor everything they’re doing and that nothing done on office equipment is private. On the other
hand, firms need to be cautious and not be too heavyhanded. For example, having a policy restricting what
employees can say on their social media sites (beyond
protecting our clients’ confidences and privileges) may
trigger labor law issues. Some have raised concerns
that employees sharing complaints about their
employer on social media may be viewed by the
National Labor Relations Board as protected,
concerted activity.

An employee who spends 16 minutes/hour on
social media is devoting more than 10 hours a week to
it during office hours, meaning we’ve paid more than
one day’s wages to an employee who is cruising the
Internet on our firm’s high-speed system.
So, should we be monitoring our employees’
use of social media? Software programs are available
to help us do this. Off-the-shelf programs can capture
every keystroke an employee makes on an office computer, including backspaces and deletions. They can
provide video-style recording and playback of emails
and documents being typed and edited. They can create screen captures of every web site employees visit
and everything they type while on-line as well as track
both sides of all instant messages and chat conversa-

Moreover, if a law firm is monitoring its hourly
employees’ use of computers and social media and
discovers that they’re not only sending out personal
emails at 11 p.m. at night, but also sending out workrelated emails between 11:14 p.m. and 11:33 p.m, as
well as spending the next twenty minutes editing an

* Michael H. Rubin is one of the managing members of McGlinchey Stafford, PLLC, and is a past-president of ACREL. His
numerous publications have been cited as authoritative by state and federal courts, and he has written and spoken extensively
about social media issues. He is also a novelist, and his thriller, The Cottoncrest Curse, released nationally this Fall by the
award-winning LSU Press, has been praised by Publishers Weekly as a “gripping debut mystery” and by Chicago’s CBA Record
as a “page-turning thriller.”

continued on p. 5
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continued from p. 4
office document, has a requirement to pay overtime
been triggered? In other words, does a law firm’s
ability to monitor its employees open up the firm up to
potential claims as a result of its monitoring?

What if social media reveals that the job applicant appears to be a senior citizen? A failure to interview or
hire may trigger a claim under the federal Age Discrimination in Employment Act.

Attention should also be paid to both the
federal Stored Communications Act and the federal
Computer Fraud and Abuse Act if a firm’s key-logging
software enables it to discover employee logins and
passwords to their personal sites. A carefully crafted
policy about what information will and will not be
tracked, kept, or reviewed may be important to protect
the employer.

Social media usage by lawyers also raises potential ethical concerns about advertising restrictions.
For example, in 2013 the Virginia Supreme Court, in
Hunter v. Virginia State Bar, held that, under certain
circumstances, blogs can constitute advertising that
can be regulated. The rationale of the case may extend
beyond blogs to social media in general. Moreover,
lawyers may face multi-jurisdictional practice risks if
their use of social media is determined to be the practice of law in a state where the lawyer is not licensed.

Even if one has a sound social media policy
concerning existing employees, however, what about
the process of hiring new employees? When a law
firm receives résumés, it may seem logical to want
to see what job applicants have posted on Facebook
before bringing them in for interviews. Often, social
media sites reveal far more than is disclosed on a c.v.
Looking at the pages of potential employees, however,
can raise legal issues that go beyond state privacy law
concerns. For example, Title VII of the Civil Rights
Act prohibits discrimination in hiring because of race,
color, religion, sex, or national origin. If an employer
peruses an applicant’s social media sites, discerns such
information, and then elects not to interview or hire
that person, the door to a potential lawsuit may have
been opened. Would it make a difference if a lawsuit
were brought and discovery revealed that the employer routinely looked at social media sites of potential employees but had never interviewed anyone of a
certain race, religion, or national origin disclosed on
those sites?

The existence of potential problems such as
these, however, should not cause us to reject the use of
social media by ourselves, our fellow attorneys, or our
employees. Yet no employer wants staff spending the
bulk of the day shopping online, visiting chatrooms, or
posting personal pictures on Facebook and Instagram.
The bottom line? Social media is here to stay,
and law firms need to focus on developing and enforcing sound social media policies.

What if a potential employee’s Facebook page,
for example, indicated that they had Crohns’ disease or
needed special equipment because of a spinal deformity? The employer’s knowledge, coupled with a refusal
to interview or hire the person, may trigger a potential
claim under the federal Americans With Disabilities
Act or the Genetic Information Non-Discrimination
Act.
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Seeing is Believing

Random Comments about Real Estate in Southeast Asia
by G. Timothy Hardin, Dallas, TX
What Made Me Do This?

The apparent bubble in residential real estate
values in Hong Kong is closely associated with the
same situation occurring in mainland China. Local
regulators have recently set higher down payment requirements relating to many mortgage loans, and have
also doubled the documentary stamp tax for transactions above approximately US $250,000. They have
also instituted an additional tax of 15% on foreign
purchasers of property. Even so, average sale price
on Hong Kong Island in 2013 for residences of 1,500
square feet or more (which is considered large in
Hong Kong) was an astounding US $4,139 per square
foot! Interestingly enough, there are no recurring
real estate taxes in Hong Kong, except in the case of
income-producing properties.

My wife and I returned several months ago
from a three week trip to Southeast Asia (or Indochina, as I was instructed in grade school). During
that time, I saw some extremely interesting things and
heard a lot of anecdotal information from guides and
other local people in the region. Some of what I heard
while there I found incredible; this made me start digging on the ‘net when I returned home, doing some
research, primarily to blow holes in some of these
factoids. To my surprise, most of what I heard proved
to be accurate! So, with that background in mind, let
me share some of what I saw, heard and discovered,
particularly as it relates to things real estate.

Hong Kong

The mortgage market in Hong Kong is quite
active, with mortgage loans accounting for roughly
25% of bank lending activity. Hong Kong is a tremendously active banking center, the most active in
this region of the world. Based on conversations I had
with locals, the typical terms for mortgage loans in
Hong Kong were similar to those in the United States.

Now part of China since the handover in
1997, Hong Kong has a population of over 7 million
people occupying a relatively compact area further
limited by the mountainous terrain. Given this population density, the pressure on residential housing is
a continuing one, one which has made Hong Kong
the most expensive real estate market in the world.
Residential housing breaks down as follows: public
rental housing, 33%; Housing Authority subsidized
sale units, 18%; and private permanent housing, 49%.
About half the population of Hong Kong lives in some
form of government subsidized housing, a movement
started in 1953 following a disastrous fire.

Retail development is extensive and expensive in Hong Kong, with the level of finish and visual
“bang” something to behold. I have never encountered the level of retail activity that I did in Hong
Kong; a number of the shoppers come from mainland
China, often with a roller bag in tow. These shoppers
are buying not just luxury goods, but also necessities
and staples that apparently are not as readily available
where they live as they are in Hong Kong. Some of
these shoppers are day-trippers, while many others are
in Hong Kong for longer periods of time.

Central Hong Kong

continued on p. 7
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Ho Chi Minh City, Vietnam
The next stop in this real estate travelogue is
Ho Chi Minh City, Vietnam, or as we used to call it,
Saigon.
With Vietnam usually being identified as a
frontier market, not an emerging market, our guide
made the point that the traffic jams of Ho Chi Minh
City are analogous to those of Beijing, the significant difference being that the vehicles in Beijing are
cars, not motorbikes! This is another indicator of the
nascent stage of Vietnam’s economy. Vietnam experienced an economic near-collapse in the mid-1980’s,
and in 1986, the ruling Communist party purposely
moved away from a centrally-planned economy to one
which is “a market economy with socialist orientation.” Since then, Vietnam’s gross domestic product
has increased 7 to 8% annually.

Above:
Apple Store
in Hong Kong
Left:
Chinese shoppers
in Hong Kong
Below:
Older apartment
stock

Greetings in Ho Chi Minh City

Ho Chi Minh City, still referred to as Saigon
by many, is the largest city in Vietnam, with a population of approximately 9 million people in its greater
metropolitan area. Today, it is a bustling city; I have
never, ever seen hordes of motorbike traffic such as I
saw in HCMC.
The economy of HCMC appears to be burgeoning; it is also fairly well-diversified. Surprisingly,
one-third of the local economic drivers are stateowned; 5% are privately held; and the rest are owned
in some form or other by foreign investors.

In the older parts of Hong Kong, shophouses dominate
the landscape. These buildings were developed primarily in the late 1800’s and early 1900’s, with retail
and manufacturing businesses on the first floor, and
residential housing in the two to four floors above.

Since Vietnam is a communist country, land
“ownership” is at the pleasure of the state; fee simple
continued on p. 8
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ownership of land is prohibited by the Vietnamese
constitution. Ownership is handled through the granting of long-term leases, up to 50 years term. Title to
the improvements built on the land is held by the individual property owner or investor. Land ownership,
then, is dealt with by serial assignments of leasehold
interests.

have a longer, more-treacherous commute. In that
vein, Vietnam has a rather high mortality rate arising
from motor vehicle accidents; we personally witnessed
a fatality of this sort in Danang.

Bangkok
As exciting as Ho Chi Minh City was for me,
Bangkok, Thailand did it one better. For me, Bangkok
is one of those places that jangles all the senses, and
that is not only because of the Thais’ great love for
spicy food! The current population of greater metropolitan Bangkok is 14.5 million people. In the MasterCard Global Destination Cities 2013 Index, Bangkok
was ranked number one based on international visitor
arrivals. Travel & Leisure magazine’s reader poll
named Bangkok as the “world’s best city” in 2013, the
fourth year in a row.

Serious traffic

Traditional mortgage lending only came into
existence in 2006, following Vietnam’s entry into the
World Trade Organization; as a result, mortgage lending is used in a relatively small percentage of home
purchases. The great bulk of this type of lending is
handled by foreign banks. The preponderance, then,
of residential transaction activity is all-cash on the barrelhead.
There is a great deal of activity of high-rise
residential development in and around HCMC. I saw
a number of large projects, either new or under construction, some as far away as 12 or 15 miles from
central HCMC as we were making our way up the
Saigon River to dock. One thing this outlying expansion means is that the inhabitants of the newer projects

Bangkok, on the Chao Phraya River

Infrastructure planning and buildout has clearly
lagged the population growth, and traffic jams of cars,
motorbikes and trucks are the rule of the day. Speaking of trucks, I have never seen such dense 18-wheeler
truck traffic anywhere else. In speaking with our
guide about it, I learned that development and use
of the railroads has been a dismal failure, with little
commercial use of them due to unreliable service and
rarely-observed schedules.
The great bulk of housing financing is provided
by commercial banks, the Government Housing Bank
and the Government Savings Bank. Loans for housing purchases resemble the mortgage loans with which
we are familiar in the U.S. Commercial banks provide
approximately 55% of housing financing in the area,

New residential development

continued on p. 9
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concentrated on mid- to upper-income borrowers,
while the Government Housing Bank and Government
Savings Bank provide 44% of this financing, focused
on lower-and mid-income borrowers. The typical
term of this type of loan has been 15 to 20 years, only
with recent expansion to 30 years. Surprisingly, most
housing is provided by the private sector and is not
subsidized by national or local government.

Bangkok, a golden Buddha

unsuccessful attempts of a caretaker government to
stabilize things. Several people died or were injured
in the demonstrations during this time. The Thai
military, led by General Prayuth Chan-ocha, finally
intervened and imposed martial law and curfews in
most areas. This is the twelfth coup in Thailand since
it became a constitutional monarchy in 1932! With
this recent occurrence, I couldn’t resist the temptation
to include the photo of the military detachment I took
at the Summer Palace in Bangkok.

Bangkok, the Royal Palace

There is a substantial housing rental market
in Bangkok, as one would expect. Presently, approximately 40% of housing is provided through
rental, with the other 60% being comprised of outright
ownership. The contribution of public housing to the
overall housing market is such a small percentage as
to be negligible.
Bangkok is perhaps the most visually exciting
of the cities that my wife and I saw on this recent trip.
The Thai people were very gracious, always upbeat,
and definitely a glass-half-full group. They have
appropriately named the toilet the “happy room,” an
expression now forever galvanized in my mind!

Military at the Summer Palace

Most of you are aware of the military coup that
occurred in Thailand on May 22, 2014. This followed
six months of political unrest and extensive demonstrations against the government, and the

continued on p. 10
9

Seeing is Believing
continued from p. 9

Singapore
Singapore, Republic of Singapore is a tightlygoverned area which was our next stop. Because of
strict regulation, Singapore is absolutely a spic-andspan city. It appears that the threat of punishment by
caning is effective!
Public housing plays a huge role in this citystate of 5.5 million people, with 85% of Singaporeans
living in some form of public housing. There is a
wide range of sizes, fits and finishes available in the
public housing market. This market segment caters to
people in all economic strata, including a number of
upper-middle class persons. No stigma is attached to
living in public housing in Singapore, as there may be
in other countries.

Marina Bay Sands

poreans. This plan entails the withholding of 20% of
the employee’s pay, with matching of 16% coming
from the employer. The employee is permitted to borrow against his Provident account to facilitate a home
purchase.
Singapore has one of the busiest seaports in
the world. Our guide said that the port of Singapore
handled 800 ships a day, a number I found hard to
swallow (pun intended). To my amazement, though, I
have found from the city’s official data that the average number of ship arrivals is 380 per day. Assuming
those ships have to depart at some point, total arrivals
and departures could in fact be close to 800!
There is an incredible commercial development near the central business district called Marina
Bay Sands. It is comprised of three 55 story hotels
capped by the Sands SkyPark (featuring a large Infiniti
pool) spanning all three. There is a huge casino and
many retail shops on the lower levels. This is acknowledged to be a US $8.2 billion project, making it
the most expensive building in the world. Aside from
being an impressive development, it also underlines
the significance of gaming in the leisure lives of a
number of people in this region, including the mainland Chinese. I was not too surprised, then, to learn
that Singapore is the third most active gaming destination in the world, behind Macau and Las Vegas.

India Town in Singapore

A lot of the financing for these purchases occurs through the Central Provident Fund, which is a
comprehensive, mandatory plan for all working Singa

continued on p. 11
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ACRELades
Stanley P. Sklar was selected for inclusion in the
21st Edition of the Best Lawyers in America in
the
practice area of arbitration and was named the
Best Lawyers’ 2014-15 Chicago Arbitration
“Lawyer of the Year.” Only a single lawyer in
each practice area, in each community is elected.

High-end retail in Singapore

Upscale retail development has been driven
inside to air conditioned space due to the warm and
humid climate in Singapore. We in Texas of course
can relate to this! There are a number of retail malls
scattered in Singapore, with the most well-known
located on Orchard Road. They are certainly worth a
visit.

Send us your news for future issues!

If You’ve Gotten this Far, Thanks for Reading!
I hope you have not found this real estate travelogue to be too monotonous. Coming from someone
who had never been to this region of the world before,
I can say that I found the area to be extremely interesting, often beautiful; the people to be gracious and
charming, particularly the Thais; and the food to be
heavily spiced to the liking of this Texan!

Got Programs?
If you’d like to volunteer,
or communicate ideas for
Plenary Sessions,
Roundtables,
or Internal Webinars,
contact
programideas@acrel.org
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ACRELCares in Boston
by M. Jay DeVaney, Chair, Public Service Committee
On Saturday, October 18, 2014, a group of 25
College fellows and spouses/significant others participated in a volunteer project to benefit the Emerald
Necklace Conservancy in the City of Boston. The
group gave up their afternoon to enhance a natural
area of the Back Bay Fens which is part of the Frederick Law Olmsted’s 1878 creation of a chain of parks
comprising 1100 acres, 7 miles long near Boston’s
Red Sox Fenway Park, Commonwealth Avenue and
Park Drive high rent district. After a 2 hour work
period involving some strenuous moving mulch up
a steep slope with wheelbarrows, the group split into
2 parts and received tours from Docents of the Back
Bay Fens and a historical presentation regarding the
chain of parks called the Emerald Necklace. Fredrick
Law Olmsted is famous not only for his design for
the Emerald Necklace but of course for Central Park
in New York City. Olmsted would have liked to have
done a more sizeable park in one location in Boston
but the original City of Boston was smaller than Central Park and much of modern day Boston is built on
fill brought in from higher elevations outside the city.
Additional photos of the work day are posted
on the Committee website.

Photos : TK TK
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Report on the Boston Tea Party
by David S. Gordon, Vice-Chair, Evaluations and Orientation, Programs Committee
Thanks to all of you who attended the Boston Meeting and especially those who responded to the evaluations survey. Overall the evaluations of the educational program were very good and the Programs Committee
is now hard at work putting the finishing touches on the programs for Scottsdale in March and firming up plans
for Baltimore in October.
The evaluations are reviewed by the Programs Committee, the Executive Committee and the Meetings
Committee. Suggestions from past meetings resulted in changes to the meeting format and to the structure
of the evaluations survey both of which received favorable comment from those who responded to the survey. From the evaluation results of this meeting we noticed a concern about costs. This is a recurring concern
that seems to cycle itself to the surface every couple of years. Putting on a conference that successfully meets
members’ needs in a cost-effective manner and without cutting too many corners remains a challenge. And an
ACREL meeting continues to be a good value in terms of return on investment and time. A typical stand-alone
60-minute ALI webinar costs in excess of $150.00. But at the typical ACREL meeting, you can participate in
nine education panels and workshops, for a total of 8 or more hours of CLE credit, a comparable value of more
than $1,200.00, for the member rate of $875.00 which also includes 2 breakfasts, 2 coffee breaks, a reception
that doubles as dinner, and a dinner dance. And, you get the face-to-face networking that we find so rare in this
age of electronic practice and CLE by webinar. The concerns voiced in the Boston evaluations seemed to focus
on the costs of the registration for a spouse/partner/significant other. As anyone who has hosted a wedding or
bar or bat mitzvah knows, the costs of food and beverages (especially alcohol) at major hotels is no bargain.
Add to that the typical 30% “+ +” for applicable sales and other taxes and gratuities – and a $5 cup of coffee
winds up costing the College $6.50. The only consolation we can offer is the assurance that the registration fee
for non-members is calculated to cover the costs of the per person food and beverage charges . . . not to make
any profit.
On behalf of the Programs Committee, I thank you again for your participation in the evaluations process and your contributions to the cutting edge programming provided by the College for its Fellows. We look
forward to seeing you in Scottsdale in March.

13

