President’s Message
What Have You Been Acreling?
I very much look forward to Acreling
with you in Austin next month during our MidYear Meeting. Austin may turn out to be our
most attended Mid-Year Meeting ever. We have
many great programs, tours, and events planned
for everyone. The popularity of this meeting
did create a bit of a first world problem for us,
in that the Four Seasons Hotel no longer has
rooms available at the ACREL rate, but rooms
currently remain available at the nearby Westin
or Radisson hotel. Please see details below on
discounts for spouses/guests, as well as on airline
discounts, for the Austin Meeting. If you have
not registered for Austin and reserved your hotel,
please do so soon. Should you encounter any
problems with online registration or booking a
hotel room, contact Caitlin in the ACREL office.
So what is Acreling you may ask?
Recently the Merriam-Webster dictionary
announced the addition of over 1,000 new
words to its publication for 2017. Among the
new words now contained in the MerriamWebster dictionary are: snollygoster (a shrewd
unprincipled person), Seussian (of, relating to, or

suggestive of the works of Dr. Seuss), humblebrag
(to make a seemingly modest, self-critical, or
casual statement or reference that is meant to
draw attention to
one’s admirable or
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(an article consisting of a series of items presented
as a list), my cursory review of the new words for
2017 did not reveal any legal or real estate terms;
thus, I am contemplating asking the MerriamWebster editors to consider adding the term
Acreling to their next edition. The definition of
Acreling would be “of, or relating to, any act by
an ACREL Fellow, in furtherance of the goals and
objectives of the American College of Real Estate
Lawyers, without any expectation of reward or
recognition.”

2017 Mid-Year Meeting
March 30-April 2, 2017
The Four Seasons Hotel
Austin, TX
2017 Annual Meeting
October 19-22, 2017
InterContinental Hotel
Los Angeles, CA
2018 Mid-Year Meeting
March 22-25, 2018
Waldorf Astoria
Orlando, FL

In my ACREL Notes blog last month,
I noted that there were at least 201 ACREL
Fellows engaged on our Standing and Substantive
committees…Acreling at its very best. Since I
know that none of these dedicated individuals who
contribute their time to ACREL so generously
would humblebrag about their efforts, I will
summarize some of their efforts, in listicle
format, to illustrate some of the many good
things happening within the College, due to these
substantial and important efforts.

2018 Annual Meeting
October 18-21, 2018
The Roosevelt Waldorf Astoria
New Orleans, Louisiana

1. ACREL Charitable Foundation – What do you
know about the ACREL Charitable Foundation? If
you are like most ACREL Fellows, not very much.
For many years, the College has had a separate
qualified charitable foundation. As President
of the College, I also serve as President of the
Foundation. Likewise, the other officers of ACREL
serve as officers of the Foundation. Traditionally,
the Foundation has supported things such as the
ACREL Cares projects, but has no other specific
stated goals or objectives. We have now formed
an ACREL Charitable Foundation Task Force,
co-chaired by Treasurer Marilyn Maloney and
Vice President Steve Waters, with ACREL Fellows
Barry Hines, Greg Stein,
and Tina Makoulian, as additional Task Force
members. The Task Force will evaluate the
current role and activities of the Foundation and
continued on p. 3
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submit a report and recommendation to the
Board of Governors. Should you wish to offer
any suggestions to the Task Force, please contact
Marilyn or Steve.

working with the Gang of Four (more on them
below), have been already successful in getting
each RPTE-ACREL Scholar engaged in one of the
ACREL Substantive Committees.

2. ACREL Cares – As noted above, one
of the regular functions of the ACREL Charitable
Foundation has been to support projects
undertaken by ACREL Cares and the Foundation
will be doing so again in Austin. Thanks to the
efforts of Brian Rider and Jay DeVaney, a group
of ACREL Fellows and their guests will be
volunteering their time and labor at Community
First Village. This is a 27-acre master planned
community that provides affordable, permanent
housing in a supportive community for the
disabled and chronically homeless in Central
Texas. A development of Mobile Loaves &
Fishes, this transformative residential program
exists to love and serve its residents who have
been living on the streets, while also empowering
the surrounding community into a lifestyle of
service with the homeless. If you would like to
join this ACREL Cares project in Austin, please
contact Caitlin McIntire in the ACREL office.

4. Gang of Four – President-Elect Jay
Epstien, Vice President Steve Waters, At-Large
Member Nancy Little and Board of Governors
Member Rick Mallory oversee and guide our
15 ACREL Substantive Committees and the 45
leaders of these Substantive Committees. The
Gang of Four has just completed a series of calls
with all of the Substantive Committee leaders
and they will be meeting with all Substantive
Committee chairs in Austin.
5. Orientation and Integration
Committee – Utilizing its vast mentoring
network of ACREL Fellows, the Orientation
and Integration Committee, led by Jo Anne
Stubblefield, with members Becky Dow, Sarah
Biser, Danna Kozerski, and Steve Romine, have
contacted all recent admittees to ACREL to
invite them to Austin and to otherwise insure
meaningful interactions between each recent
admittee and her/his mentor. Please make a
special effort to introduce yourself and otherwise
welcome our new Fellows when you see them in
Austin. If you would like to volunteer to mentor a
new Fellow, please contact Jo Anne.

3. RPTE-ACREL Scholars Program–
Another new initiative is the RPTE-ACREL
Scholars Program. As part of our collaborative
efforts with the Real Property, Probate and Trust
Law Section (“RPTE”) of the American Bar
Association (ABA Leverage and our joint eCLE
programs are existing collaborative efforts),
ACREL has provided $1,000 grants to five real
estate lawyers who have successfully completed a
two-year RPTE Fellows Program. The goal of the
RPTE-ACREL Scholars Program is to facilitate
the continued development of these lawyers as
leaders within the real estate legal community.
President-Elect Jay Epstien, with the support of
Ira Meislik, our RPTE liaison, is overseeing the
RPTE-ACREL Scholars Program. Jay and Ira,

6. ACREL Amicus Committee –
The ACREL Amicus Committee, chaired by
David Kuney, with members Tom Kaufman,
Barry Nekritz, Joe Forte and Mike Rubin, recently
received requests to consider preparing amicus
briefs for two separate matters. The first request
came from a non-ACREL Fellow in connection
with an unauthorized practice of law action
against a real estate lawyer who had allegedly
prepared a deed for an existing client in a state
where that lawyer was not licensed to practice
continued on p. 4
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law. The Amicus Committee reviewed the facts
surrounding this matter, but before they could
make a determination on whether to proceed, they
were advised that the effort to appeal had been
denied. The second matter came from an ACREL
Fellow involving an interpretation of partnership
law and the ability of a minority partner to
unilaterally dissolve a partnership, not otherwise
authorized by the partnership agreement. This
matter is currently being evaluated by the Amicus
Committee. We expect the Amicus Committee
to make a recommendation to the Board of
Governors in the near future.

Waldorf Astoria in New Orleans, Louisiana. The
2019 Mid-Year Meeting is at La Quinta Resort
& Club in La Quinta, CA and the 2019 Annual
Meeting will be at the Le Westin Montreal Hotel
in Montreal, Canada. The Meetings Committee is
exploring the possibility of going to Charleston,
South Carolina for the 2020 Mid-Year meeting.
One of the recent initiatives of the Meetings
Committee, based upon over 400 survey results
from our Fellows, was to find a means of reducing
the spouse/guest registration fee for our meetings.
Thanks to the generous support of our sponsors, as
well as higher than anticipated eCLE revenues, we
were able to lower the spouse/guest registration
fee by $100 for the Austin meeting. We are giving
this a try in Austin to see if it influences the
number of spouses/guests who attend, as well as
the number of spouses/guests who register. The
Meetings Committee will evaluate this further
after the results of the Austin meeting are in
and make a recommendation to the Executive
Committee. Also, through our relationship
with our sponsor, ABA Leverage, the Meetings
Committee has arranged for airfare discounts for
registrants for our Austin Meeting. Details are
available on the ACREL website.

7. Senior Counselors – The recently
formed Senior Counselors Task Force, led by Bob
Wright, has been very busy. They recently sent a
survey to those members of the College who have
retired from the practice of law, as well as those
who might be contemplating retirement within
the next few years. The Task Force received over
200 responses to their survey. Based upon input
received from existing ACREL Senior Fellows,
the Committee submitted a recommendation to
the Executive Committee to allow those who have
qualified and obtained ACREL Senior Fellow
status, to attend ACREL meetings at the same
reduced rate afforded to Academic Fellows and
Fellows who are employed by non-profits or
the government. This recommendation will be
presented to the Board of Governors in Austin.

9. Lane Award Committee – The
Frederick S. Lane Award is ACREL’s highest
honor. The College’s Board of Governors
periodically bestows the Award in recognition of
exceptional service by a Fellow to the public, the
profession and the College. Established in 1993
in honor of Frederick S. Lane, a founder of the
College and its first President, the Lane Award
has been given to the following Fellows to date:
Fred Lane (1993), John Gose (1996), Tony Kuklin
(1996), Ed Hirschler (1998), John Hastie (2002),
Bob Hetlage (2003), Don Siskind (2004),
Wayne Hyatt (2013), Jim Cunningham (2015),
and John Hollyfield (2015)…clearly no weak
sauce among this group!

8. Meetings Committee – The Meetings
Committee, co-chaired by Jim Candler and Bob
Lane, has an ambitious agenda for 2017. As a
reminder, in addition to our upcoming
Mid-Year Meeting in Austin, Texas, the 2017
Annual Meeting will be at the brand new
Intercontinental Hotel in Los Angeles, California.
Our 2018 Mid-Year Meeting will be at the
Waldorf Astoria in Orlando, Florida, followed
by our 2018 Annual Meeting at the Roosevelt

continued on p. 5
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Although there is neither a requirement
nor expectation that a Lane Award recipient will
be identified every year, I appointed a 2017 Lane
Award Committee to evaluate possible recipients
and make nominations, but only if and as the
Committee deems appropriate, for consideration
by the Board of Governors. The Lane Award
Committee is chaired by Past-President and
Lane Award recipient, John Hollyfield, with Joe
Forte, Shannon Skinner, Linda Striefsky, and Ray
Werner as its other members. The fact that the
Lane Award Committee has solicited and accepted
nominations does not mean that the award will
be given in 2017. The Committee will carefully
evaluate all nominations received to determine
if there is a nominee who meets the criteria for
receiving the award. As with past Lane Award
recipients, nominees should be highly respected
Fellows of the College immediately recognized as
selfless mentors and role models for the profession
with significant contributions to ACREL, the
profession, and the public, spanning several
decades; i.e., a sustained record of Acreling at the
highest level. While it is expected that a nominee
will have demonstrated significant leadership and
influence within ACREL, he or she need not have
been an ACREL officer.

our Fellows, please contact Peggy Rolando to
discuss contributing an article (or listicle!) to the
Newsletter or Notes.
11. Member Selection Committee – As
you read this, the 15 members of the Member
Selection Committee (Toni Wise, Chair,
Jonathan Rivin, Vice Chair, Pam Westhoff
Secretary, Marianne Ajemian, Janice Carpi,
Cheryl Kelly, Rod Clement, Rick Eckhard, John
Hagner, Keith Willner, Mark Senn, Ray Truitt,
Bill Sklar, Scott Willis, and John Sullivan)
are completing their due diligence of the 47
candidates who were nominated to become
ACREL Fellows. The Committee is meeting
in San Francisco on February 27th to deliberate
on all of these candidates and will then make its
recommendations to the Board of Governors in
Austin.
12. Membership Development
Committee – Much of the pipeline of candidates
for the Member Selection Committee to
consider each year is the result of efforts of the
Membership Development Committee. (Pete
Ezell, Chair, Andy Lance, Vice Chair, John Nolan,
Secretary, David Miller, Doug Selph, Steve
Carey, Terri Simard, Monica Labe, Gail Mills,
Mike Barrett, Josh Kamin, Bruce Smiley, and
Bill Sklar). Sometimes the task of identifying
and determining the qualifications of potential
ACREL candidate can be a bit daunting. There
are situations where someone in a Fellows own
firm might be a great ACREL Fellow, but the
ACREL Bylaws preclude that Fellow from
nominating this person. This is where the
Membership Development Committee can be of
great assistance. If there is someone you think
might have good potential to be considered for
nomination to ACREL, contact Pete Ezell and
the Membership Development Committee will
undertake vetting of the potential candidate and

10. Communications Committee –
You are reading this listicle, thanks to the good
and substantial efforts of our Communications
Committee, under the leadership of Peggy
Rolando. The other members of the
Communication Committee are David Gordon,
Michael Gelfand, Michael Hamilton, Tim
Hassett, Ann Waeger, Mike Pickett, and Jim
Witkin. In addition to this bi-monthly Newsletter,
the Communications Committee publishes the
ACREL Notes on alternating months. If you
or another Fellow recently received an award
or if you are you aware of any interesting real
estate decision that would be of interest to

continued on p. 6
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if appropriate, seek to find a nominator for the
potential candidate (but of course, snollygosters
need not apply).

the ACREL Papers, produced in connection with
our live programs, are completed in a timely
manner and continuously exemplify the high
standards of ACREL. The other members of
the Publications Committee are Angela Christy,
Vice Chair, Orlando Lucero, Secretary, Jim Lobb,
Rod Clement, Brent Shaffer, Michael Buckley,
Jim Candler, Stephen Dawson, Stephen Dyer,
DeArmond Sharp, and Michael Vincenti.

13. Nominating Committee – The role of
the Nominating Committee is to select the future
leaders of the College. While the PresidentElect selects the leaders of the Governance
and Administrative Committees, as well as
the Substantive Committees, the Nominating
Committee nominates the Officers of the College,
as well as the members of the Board of Governors.
For 2017, the Nominating Committee consists
of Kathy Murphy, Chair, Ken Jacobson, Bob
Fishman, Beverly Quail, Rick Mallory, Steven
Cowan, and Kevin Shepherd.

As you can see, there is an extraordinary
amount of Acreling going on in the College. All
of this Acreling requires a vast amount of ongoing
support and coordination that is provided on a
consistent and exemplary basis by our incredible
Executive Staff, under the direction FOR 30
YEARS of Jill Pace as Executive Director, as well
as Member Services Director Julie Burgess, and
Programs Manager, Caitlin McIntire.
Let me close this listicle with my most sincere
and heartfelt expression of gratitude to everyone
who, through their extraordinary Acreling efforts,
make ACREL so very special and vibrant. These
Acreling efforts by so many make the honor to
serve as your President even that much more
exceptional. And to all of you who clearly care
so much about the well-being and excellence of
ACREL, I offer this original Seussian:

14. Programs Committee – By far the
largest and certainly one of the most critical
committees for the College is the Programs
Committee. Under the guidance of Beth Mitchell,
Chair, Art Menor, Chair-Designate & Co-Vice
Chair-Fall, Sheila Nolan Gartland, Co-Vice
Chair-Fall, Deb Chun, Co-Vice Chair-Spring,
Suzanne Bessette-Smith, Co-Vice Chair -Spring,
Larry Bensignor, Vice-Chair-Support, Jack
Fersko, Vice Chair-eCLE, David Gordon Vice
Chair-Evaluations, and Nancy Little, Secretary,
and with the assistance of many more Programs
Committee members, the Programs Committee,
Unless someone like you cares a whole
plans, oversees and implements all of the ACREL awful lot, nothing is going to get better. It’s not.
educational programs, both our live as well as
our distance learning eCLE and ACREL Live
programs. An incredible amount of time and
effort goes into ensuring that all ACREL programs
are consistently the very best they can be.
15. Publications Committee – Under
the leadership of Deb Chun and working with
the Programs Committee, the Publications
Committee is responsible for making sure that
6

ACREL Fellows Display Disdain of Technology:
Notes from the Programs Committee
The decline in response rate since the inclusion
of the evaluations in the Meeting App at the Baltimore
meeting in 2015 has been a problem and a surprise.
For those of you attending the Mid-Year Meeting in
Austin next month, we are using a new format in an
effort to streamline the process and make it more userfriendly. You can log on and off the app to complete
the evaluations, and you will continue to have paper
“cheat sheets” to make contemporaneous notes so
that you can log on once at the end of the meeting
and complete the evaluations in one visit. We have
worked hard to shorten the evaluation format and
to make it user-friendly. Please take the time to log
on to the meeting app and complete the evaluation
questionnaire. Your investment of less than 10
minutes will reap dividends for Fellows at future
meetings.

The ACREL Programs Committee evaluations
of the Annual Meeting in New York City were very
strong in ratings but very sparse in number.
The Programs Committee works very
diligently planning for the CLE content of three
meetings at any one time. By the time you attend a
meeting, the programs for the next meeting are well
underway, the topics for the meeting a year in the
future are set and the team managing the programs for
the meeting 18 months away has been selected and is
working on topic selection and staffing the Program
Sessions with first rate Presenters (ACREL Fellows)
and Speakers (non-ACREL speakers).
We appreciate and value the input received
from our Fellows in attendance at our meetings, but
we need your evaluations of our programs and
your suggestions for topics and presenters/speakers
to be able to continue to provide the high quality
CLE programming that you have come to expect
from ACREL meeting programs.

David Gordon
Vice Chair for Evaluations
Programs Committee

ACRELades

*chirp chirp*
Those are crickets. Because no ACRELades were submitted for publication for this issue!
We know you have accomplishments to share.
Things that qualify for ACRELades: awards, publications, remembering to un-select “reply-all”
Things that do not qualify for ACRELades: successfully completing your 14th conference call in a week
Now, come on...
Send us your news for future issues!
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Proposed Amendment of the Bylaws
by Kenneth M. Jacobson, Co-Chair, Bylaws Committee
Last year, the Bylaws Committee, consisting of Ken Jacobson (Co-Chair), Tom Kaufman (Co-Chair),
Richard Newman, Ann Saegert and Linda Striefsky, completed a comprehensive review of ACREL’s Bylaws
resulting in proposed amendments of the Bylaws that would cause the Bylaws to more-closely reflect current
practices. ACREL’s Board of Governors voted to recommend approval of the amendment at its meeting in
October, 2016. Under the Bylaws, approval of the proposed amendments requires the affirmative vote of twothirds of ACREL’s Regular Fellows attending and voting at an Annual Meeting or Mid-Year Meeting of the
College. The proposed amendments will be considered during the College’s Mid-Year meeting in Austin. A
copy of the proposed Bylaws, after giving effect to the amendments recommended by the Board of Governors,
may be found at http://acrel.site-ym.com/events/EventDetails.aspx?id=905322&group= (You must be logged
in to the ACREL site to view this link!).
Among other things, the proposed amendments accomplish the following:
• The amendments establish subsets of Regular Fellows consisting of Government Fellows
(i.e., Regular Fellows that work for governmental agencies) and Nonprofit Fellows (i.e, Regular
Fellows that work for not-for-profits) and allow the Board of Governors to establish different fee
arrangements for Government Fellows and Nonprofit Fellows. Government Fellows and Nonprofit
Fellows are otherwise treated as Regular Fellows.
• The amendments clarify that Regular Fellows may be licensed in US jurisdictions other than
the states such as US territories.
• The amendments establish the Communications Committee as a committee of the College.
• The amendments expand the maximum size of the Programs Committee from 30 to 40 Regular
Fellows in recognition of the increased responsibilities of the Programs Committee.
• The amendments eliminate the budget responsibilities of the Finance Committee, allow Regular
Fellows that are not Governors to be appointed to it and clarify the role of the Finance Committee
as a committee focusing on sponsorships and other fund-raising activities.
• The amendments clarify the responsibility of the Treasurer for submission of the proposed
annual budget of the College.
• The amendments permit the appointment of Senior Fellows to the Amicus Briefs Committee.
• The amendments provide for automatic expulsion of a disbarred Fellow or surrender of a license
in anticipation of disbarment.
• The amendments clarify that the Officers and Governors of the College are not permitted to
serve on the Member Selection Committee.
• The amendments clarify that a member of the Nominating Committee may be nominated by the
Nominating Committee as an Officer or Governor if approved by a vote of the Nominating Committee
continued on p. 9
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that does not include the participation of the applicable member of the Nominating Committee.
• The amendments clarify that the Audit Committee, in addition to overseeing the financial
books and records of the College and the conduct of the College’s financial affairs, is also to assist
in oversight of the College’s financial reporting and audit process, insurance matters and risk
management matters.
• The amendments clarify the ability of committee members to be indemnified by the College
and for the College to obtain insurance with regard to indemnification obligations.
The amendments representing the culmination of a months’-long holistic review of the bylaws, should,
once approved by the Fellows, facilitate the administration and activities of the College.

ACREL Gatherings!
Please consider hosting an ACREL event in your city.
Fellows who have attended these gatherings have been pleased with the
opportunity to connect with their ACREL colleagues.
The event can be whatever you want it to be! You can have a speaker,
discuss prospective members or just have lunch or a cocktail party.
Options range from brown bags at a law firm to cocktails at a local hotel.
If you are interested in hosting a session, please contact
Jo Anne Stubblefield at jstubblefield@hspclegal.com, (404) 659-6600.
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Antitrust Laws May Apply to Student Housing
Projects
by Laurence G. Preble, Holland & Hart, LLP, Boulder, CO
The United States Court of Appeals for the
Tenth Circuit recently issued an opinion holding that
federal antitrust laws may apply to certain student
housing projects. The case, Auraria Student Housing at
the Regency, LLC v Campus Village Apartments, LLC,
843 F.3d 1225, 2016 WL 7260600 (10th Cir., Dec. 15,
2016), involved the construction of a student housing
project primarily for the benefit of the University of
Colorado Denver (“CU Denver”). CU Denver is a
4-year university, part of the University of Colorado
system. It occupies the Auraria campus in downtown
Denver (“Auraria Campus”) along with Metropolitan
State University of Denver, a 4-year university, and
Community College of Denver, a 2-year college. For
most of its history, CU Denver has been a “commuter”
school with no on campus student housing.

In order to demonstrate support of the Project,
CU Denver entered into an operating agreement with
Campus Village whereby Campus Village agreed to
operate the Project in accordance with CU Denver
standards and CU Denver agreed to require some of
its first year students to live in the Project. Students
living at home, married students, students over 21
and certain others were exempt from the residency
requirement. Thus, it applied principally to the out of
state students CU Denver was hoping to attract. The
Project opened in 2006 with increased occupancy each
year. Out of state enrollment increased and retention
rates for incoming freshman students rose.
Approximately 4 years after the Project opened,
Campus Village was sued by Auraria Student Housing
at Regency, LLC (“Regency”) claiming that the
freshman residency policy was an illegal “conspiracy to
monopolize” under Section 2 of the Sherman Act (15
U.S.C. § 2). Regency is a for profit LLC that operates
a student housing project approximately 2 miles from
the Auraria Campus in a formerly condemned, now
renovated hotel. It rents rooms to students at the
three schools that share the Auraria Campus, plus
students from other nearby colleges, such as the Rocky
Mountain College of Art and Design. It claimed it was
damaged by the conspiracy to monopolize the student
housing market. It sued only Campus Village; it did
not sue CU Denver or the Foundation.

CU Denver decided that it was important
for it to grow its enrollment and attract more out
of state and international students. In order to do
that, it determined that it needed to provide housing
opportunities for students instead of requiring them
to fend for themselves in the downtown Denver rental
market. This would promote connections to the school
and to other students and increase retention rates.
CU Denver did not have the resources, capital or land
to construct and operate student housing near the
campus. Accordingly, it asked that the University of
Colorado Real Estate Foundation (the “Foundation”)
construct a student housing project (the “Project”).
The Foundation is a 501 (c) 3 organization whose sole
purpose is to support the University. The Foundation
formed Campus Village Apartments, LLC (“Campus
Village”), a non-profit, single member LLC, wholly
owned by the Foundation. Campus Village acquired
a site adjacent to the Auraria Campus and developed
and operated a student housing complex. The Project
was financed by tax-exempt bonds in the amount of
$50 million issued by the Colorado Educational and
Cultural Facilities Authority (the “Authority”).
1

Section 2 of the Sherman Act encompasses
three distinct claims: (i) monopolization, (ii) attempt
to monopolize, and (iii) conspiracy to monopolize.
The Supreme Court has concluded that the
monopolization and attempt claims require proof of
a relevant market and a showing that the defendant
has actually monopolized the relevant market (in the
case of a monopolization claim), or that there is a
“dangerous probability of success” that the defendant
will obtain monopoly power in the relevant market. 1

Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 459 (1993).

continued on p. 11
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The third claim under Section 2 is “conspiracy.”
The elements of a conspiracy to monopolize claim
are: (1) the existence of a conspiracy, (2) an overt
act in furtherance of the conspiracy, and (3) the
specific intent to monopolize “any part of the trade
or commerce among the several States.”2 The key
question is: Does a conspiracy to monopolize claim
just require proof of the specific intent to monopolize
“any part” of trade or commerce,” or, as in the case of
monopolization and attempt claims, does the plaintiff
have to prove the specific intent to monopolize a
relevant market? This was the primary issue in the
Regency case. If proof of a relevant market is required,
must the plaintiff show that the defendant has any
particular level of market power in the relevant
market?

Regency’s favor and awarded damages in the amount
of $3.2 million, which, when trebled under the Clayton
Act, was nearly $10 million. Campus Village appealed.
The principal issue on appeal was whether
a conspiracy to monopolize claim requires proof of
a relevant market and some degree of power in that
market. The Court noted that a prior Tenth Circuit
case, Salco Corp. v Gen. Motors Corp., 517 F.2d. 567
(10th Cir.1975), held that Section 2 conspiracy claims
did not require proof of a relevant market. However,
the Court also noted that intervening US Supreme
Court precedent required the Court to depart from
Salco and that “a plaintiff asserting a conspiracyto-monopolize claim must identify the market the
defendants allegedly consider to monopolize.”3 Thus,
it reversed. Recognizing that Regency justifiably
had relied upon the prior opinion in Salco, however,
the Court remanded the case to allow Regency an
opportunity to prove the relevant market.

At trial, Campus Village argued that a
conspiracy claim under Section 2 requires proof not
only of an agreement, but also the specific intent
to obtain a monopoly in a relevant market. Thus,
Campus Village argued that Regency had to (1) define
and prove a relevant market, and then (2) prove
that Campus Village specifically intended to obtain
a monopoly in that market – where “monopoly” is
defined as the power to control price and exclude
competition in the relevant market. Additionally,
Campus Village raised arguments of sovereign
immunity and the statute of limitations.

After the case was briefed but prior to the
decision of the Court, the case was settled by the
parties, so there will be no new trial. Nevertheless, the
Appellate Court opinion raises a number of important
issues.
First, although the Court required Regency
to define the relevant market that Campus Village
allegedly conspired to monopolize, it did not
articulate the degree of power in that market that was
necessary to sustain a conspiracy claim. Clearly, a
conspiracy claim does not require the degree of market
power required for a monopolization or attempt to
monopolize claim. Instead, the Court appears to
contemplate that the level of market power required
to sustain a conspiracy claim will vary depending on
the nature of the conspiratorial conduct. For example,
where the conspirators jointly have monopoly power
in the relevant market, even conduct that “is not
predatory or otherwise competitively unreasonable”
might support a conspiracy claim. 4 Alternatively,

The District Court rejected all arguments,
determining that Regency need only prove that the
alleged conspiracy affected “any part” of commerce.
The Court concluded that because renting housing
to CU Denver students was a “part of commerce,”
Regency was not required to identify the relevant
market and its conspiracy claim was sufficient. It
instructed the jury that a Section 2 liability could exist
where Campus Village “entered into an agreement
with the University of Colorado-Denver to obtain or
maintain monopoly power in the rental of dedicated
student housing.” The jury returned a verdict in
Regency opinion at *4.
Id. at *10.
4
Id. at *11.
2
3

continued on p. 12
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if the conspirators have little or no market power,
“the nature of their conduct takes on heightened
importance and must be considered jointly with the
defendants’ proposed competitive justifications for
their actions.”5 This interplay between market power
and conduct seems to call for an analysis much like
the rule of reason analysis under Section 1 of the
Sherman Act, which balances the procompetitive and
anticompetitive effects of the challenged restraint.6

The proper “contextualization”8 of the
plaintiff ’s’ claim is important because it “informs
the definition of the relevant market and the inquiry
into competitive injury.”9 For example, in this case,
viewing the claim as a tying arrangement, the proper
inquiry would be whether CU Denver had market
power in the relevant market for higher education,
which likely would extend to educational institutions
that are competitive substitutes for CU Denver,
either in Denver or more likely, across the country.
Alternately, the conspiracy claim would examine
market power and competitive effects in the housing
market in Denver and surrounding communities.
Once the plaintiff is required to define and prove a
relevant market, it is possible to conduct a rigorous
analysis of the competitive effects of the challenged
conduct to determine if, in fact, the conduct is
anticompetitive.

Second, the Court also seemed to recognize
that the substance of Regency’s claim was more
appropriately asserted as a tying claim subject to
analysis under Section 1 of the Sherman Act. A tying
arrangement exists when a seller conditions the sale
or lease of one product or service on the customer’s
agreement to take a second product or service – if
the seller is using its market power over the first (or
“tying”) product to force a customer to purchase a
second (or “tied”) product that the customer would
prefer to purchase from another supplier, the tying
arrangement might have anticompetitive effects in
the market for the tied product. In the present case,
Regency could have asserted that CU Denver was
forcing students who wanted a higher education at
CU Denver (the tying product), to purchase housing
services (the tied product) from Campus Village. But,
proving a tying arrangement would have required
Regency to prove that CU Denver had market power
in a relevant higher education market – a daunting
task to be sure. Instead, Regency packaged its claim
as a conspiracy to monopolize claim in an ultimately
unsuccessful attempt to avoid having to define a
relevant market. As the Court stated: “although a
plaintiff may try to obfuscate the true character of the
defendants’ conduct in an attempt to repackage an
unprovable § 1 claim into a § 2 conspiracy claim, it
cannot avoid the relevant market requirement ‘by the
simple trick of calling the agreement a conspiracy to
monopolize’”7

This is precisely the analysis Regency tried to
avoid. In the context of a tying claim, it would have
been difficult for Regency to prove that CU Denver
had power in a relevant market for higher educational
services, even if the market were (illogically) limited
to institutions of higher education in the Denver
metro area. Even if asserted as a conspiracy claim,
Regency would have difficulty proving that Campus
Village had any degree of power in a relevant housing
market given the tens of thousands of available rental
apartments in the Denver area. But, the circumstances
might be different for smaller institutions in smaller
communities. Additionally, tying claims might apply
also to other contractual arrangements between
students and a university, including dining services,
internet access, textbooks and health insurance. In
fact, such arguments could be extended to many public
private partnership projects that often have similar
parties and structures and some elements of exclusive
use or sponsorship. The Regency case shows that such
transactions are not immune from antitrust claims.
Proper “contextualization” of the plaintiff ’s claims

Id.
Chicago Board of Trade v. United States, 246 U.S. 231 (1918)
7
Regency opinion at *13 (quoting Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law ¶ 809 (4th ed. 2015).
8
Id.
9
Id. at *14.
5
6
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The Risks of a Full Credit Bid
by Dale A. Whitman, University of Missouri-Columbia School of Law, Columbia, MO
It is very common for foreclosing mortgage
holders or servicers to make a full credit bid at a
foreclosure sale. This means bidding an amount equal
to the total indebtedness secured by the mortgage,
including , of course, not only the outstanding
balance of the loan but also any accrued interest, fees
and penalties (such as unpaid late fees), any costs
expended in protecting and preserving the property,
and the costs of foreclosure itself, such as advertising
and attorneys’ fees.

payment or foreclosure process for lenders to receive
a windfall in excess of the amount owed to them.1
The second principle is that a lender must credit
the high bid at the foreclosure sale against the total
indebtedness owed.
The full credit bid rule and deficiency
judgments. Combining these two principles produces
the “full credit bid rule,” which says that the lender
who makes such a bid may recover nothing more from
anyone. The most obvious application of this rule is
that no deficiency may be collected from the borrower2
or any guarantors.3 The reason is that there is no
deficiency.4 This is so even if, after the foreclosure
sale is completed the lender inspects the property and
finds that it is contaminated with hazardous waste,
teeming with mold, stripped of its wiring, plumbing or
appliances, or for any other reason is not worth what
appeared to be its value at the time of the foreclosure.
Mortgage holders don’t get a second chance to
evaluate the property after the bids are closed, which
means that they had better look as closely as possible
before bidding – and especially before making a full
credit bid.

Making a full credit bid almost seems like a
non-brainer. After all, it doesn’t cost anything. Since
the foreclosing party will receive the proceeds of the
sale, it can bid up to the total secured indebtedness
without laying out any cash. There’s no need to
mess about with certified checks. In most cases third
party bidders are unlikely to bid more than the total
indebtedness, so the foreclosing party will take the
property and can later use whatever methods it deems
best to market it in non-forced-sale context, where the
price is likely to be much better.
Moreover, if the lender makes a full credit bid
and a third party bids more, the lender will usually
be happy to let the third party buy the property,
because this means that the lender will be fully paid
on the debt. The full credit bid offers an expeditious,
seemingly cost-free way of getting to this point in the
game.

Note carefully that this result follows even if
the loan was nonrecourse with the usual (or for that
matter, unusual) “bad boy” carveouts. The fact that the
borrower violated the “bad boy” conditions becomes
completely irrelevant if the lender makes a full credit
bid. Likewise, so-called springing guaranties by others
become meaningless if a full credit bid was made;
there’s no recourse against them. The reason is simple:
in the eyes of the law, the debt has been paid in full.
Hence, if the lender has any doubt at all about the
value of the property exceeding the full indebtedness,
and if there is any hope whatever of collection from
the borrower or the guarantors, the full credit bid
begins to look like an extremely foolish step.

However, what all foreclosing parties need to
understand is that in some situations a full credit bid,
far from being cost free, can become a very expensive
mistake. The reason is sometimes called the “full
credit bid rule.” This rule stems from two fundamental
axioms of mortgage law. The first is that a lender
is entitled only to receive its total indebtedness,
as defined above; there’s no place in the mortgage

See, e.g., Whitestone Sav. & Loan Ass’n v. Allstate Ins. Co., 28 N.Y.2d 332, 337, 270 N.E.2d 694, 697 (1971).
Titan Loan Inv. Fund, L.P. v. Marion Hotel Partners, LLC, 891 N.E.2d 74 (Ind. Ct. App. 2008).
3
Recovery against guarantors barred; see Citizens Bank v. Boggs, 299 Mich. App. 517, 831 N.W.2d 876 (2013); Republic
Bank of Chicago v. 1st Advantage Bank, 999 N.E.2d 9 (Ill.App. 2013). Likewise, any further recovery by foreclosure on other
collateral is barred; see Neu v. Gibson, 968 N.E.2d 262 (Ind. Ct. App. 2012).
4
LOL Fin. Co. v. Easy Money Catfish Co., 842 F. Supp. 2d 1019 (N.D. Miss. 2012).
1
2
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Casualty insurance recovery. The same
principle applies to recovery from other parties or
other funds. One of the most common illustrations
is casualty insurance. Suppose the lender dutifully
inspects the property a week prior to the foreclosure
sale. Unfortunately, the building on the land burns
down the day before the sale. If the lender makes a
full credit bid, it is barred from recovering anything
on the fire insurance policy.5 Why? Because casualty
insurance is a contract of indemnity and the lender,
having been fully paid by the bid at the sale, has no
loss to indemnify.

the conclusion of the foreclosure process. Thus, if a
fire occurs after the sale the former mortgagee is now
an owner, and is as much protected against fire loss as
any other owner would be.7 Whether it experienced a
deficiency in the foreclosure is now irrelevant.
Waste. Another illustration involves waste.
Modern courts have steadily expanded the concept of
waste, often with the assistance of helpful language in
commercial mortgages that enlarges the definition of
waste. For example, failure to perform ordinary and
necessary maintenance and repairs on the property8
(and sometimes, even specific listed maintenance
activities9 ) will usually qualify as waste. In general,
a lender may recover damages for waste even after
the foreclosure sale, but the recovery is limited to the
amount of the deficiency.10 And once again, if there is
no deficiency because a full credit bid was made, there
is no waste recovery either.

This application of the rule may seem harsh,
and a small minority of courts has refused to follow
it.6 But in most states, it suggests that prudent
lender will make a follow-up inspection immediately
before the foreclosure sale, just to make sure that the
improvements on the land are still intact!
Incidentally, though it may seem strange,
this result follows only if the loss occurs before the
foreclosure sale. If the buildings burn down after
the sale (even just a few hours or days after), the
lender will have a valid claim on the insurance. The
standard insurance clause makes the mortgagee the
sole insured as soon as it takes title to the property at

Waste actions for damages can be considerably
more useful and convenient to lenders than is
generally recognized. In states where recovery of
deficiencies is limited or barred by statute, a suit for
damages for waste can sometimes serve the same
purpose.11 Waste can also provide a viable theory

Najah v. Scottsdale Ins. Co., 230 Cal. App. 4th 125, 178 Cal. Rptr. 3d 400 (2014).
The same result would follow if a part of the property had been taken by eminent domain prior to the foreclosure, but the lender
had not received its share of the award prior to foreclosure; see Thoryk v. San Diego Gas & Elec. Co., 225 Cal. App. 4th 386,
408, 170 Cal. Rptr. 3d 309, 324 (2014).
7
Secured Realty Inv. Fund, Ltd., III v. Highlands Ins. Co., 678 So.2d 852 (Fla.App. 3d Dist. 1996).
8
See, e.g., Prudential Ins. Co. of America v. Spencer‘s Kenosha Bowl Inc., 137 Wis. 2d 313, 404 N.W.2d 109 (Ct. App. 1987);
In re Evergreen Ventures, 147 B.R. 751 (Bankr. D. Ariz. 1992), aff‘d in part, remanded in part, 174 B.R. 350 (B.A.P. 9th Cir.
1994); First American Development Group/Carib, LLC v. WestLB AG, 53 V.I. 107, 2010 WL 1552320 (Super. Ct. St. Thomas
Division 2010) (leaving construction site unsecured and open to the elements was waste); Legg Mason Real Estate CDO I,
Ltd. v. Carlson, 2011 WL 96609 (W.D. Ky. 2011) (not reported in F.Supp.2d) (Kentucky law) (failure to provide reasonable
maintenance was waste); Hochstadt v. Sanctuary Homeowner‘s Ass‘n, Inc., 761 So. 2d 1163 (Fla. 4th DCA 2000) (homeowner‘s
association liable for failure to maintain after taking title to the property by foreclosure of its lien); Wells Fargo Bank Minnesota,
N.A. v. Diamond Point Plaza L.P., 171 Md. App. 70, 908 A.2d 684 (2006), judgment vacated on other grounds, 400 Md. 718,
929 A.2d 932 (2007) (mortgagor‘s failure to maintain roof constituted waste).
9
rierton v. Brown Deer Apartments Housing Associates, LLC, 2010 WL 5071274 (Minn. Ct. App. 2010) (not reported in N.W.
2d) (failure to repair damaged roof was waste, where mortgage required such repairs); First American Development Group/
Carib, LLC v. WestLB AG, 53 V.I. 107, 2010 WL 1552320 (Super. Ct. St. Thomas Division 2010) (mortgagor‘s failure to
comply with mortgage clause requiring completion of construction was waste). See generally Restatement Third, Property:
Mortgages § 4.6(a) (1997).
10
See Prudential Ins. Co. of America v. Spencer‘s Kenosha Bowl Inc., supra; In re Vantage Investments, Inc., 385 B.R. 670
(Bankr. W.D. Mo. 2008); 333 West Thomas Medical Bldg. Enterprises v. Soetantyo, 976 F. Supp. 1298 (D. Ariz. 1995), aff‘d,
111 F.3d 138 (9th Cir. 1997); Band Realty Co. v. North Brewster, Inc., 59 A.D.2d 770, 398 N.Y.S.2d 724 (2d Dep‘t 1977); Monte
Enterprises, Inc. v. Kavanaugh, 62 N.C. App. 541, 303 S.E.2d 194 (1983).
11
Indeed, the California Supreme Court held that a recovery in waste may be regarded as so similar to a deficiency recovery
that, in cases where that state’s statutes bar deficiencies, waste actions should also be barred unless the waste was committed “in
bad faith.” See Cornelison v. Kornbluth, 15 Cal.3d 590, 542 P.2d 981 (1975). The definition of “bad faith” waste has, however,
continued
proven elusive and problematic.
5
6
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for an action against a nonassuming12 purchaser of
the property, who would not ordinarily be personally
liable for a deficiency. Finally, if the loan was
nonrecourse but the documents failed to provide for
the usual carveouts, a suit for waste can become, in
effect, a common-law carveout, allowing recovery
of money damages against the borrower or other
occupants despite the nonrecourse provisions. But
all of these potential benefits disappear if the lender
makes a full credit bid; it has no deficiency, and it can
kiss the waste recovery goodbye.13

However, in Alliance Mortgage Co. v.
Rothwell,16 the California Supreme Court reached
a different conclusion, allowing an action for fraud
against a real estate broker, an appraiser, and a title
insurer, all of which were alleged to have deceived the
lender about the value of the property when the loan
was made. But to maintain the action, the court held
that the lender would have to show that the fraudulent
appraisal obtained at the time of loan origination was
relied upon by the lender in making the full credit bid.
In effect, the case holds that if the bid at the sale was
corrupted by the fraud, the “full credit bid” rule should
not bar recovery.

Preforeclosure rents. A third example of the rule’s
operation is the case of preforeclosure rents. Every
commercial mortgage contains an “assignment of
rents” clause or a separate agreement with the same
purpose. In reality, these clauses usually impose a
security interests in the rents as additional collateral
for the loan. If the assignment of rents clause was
actuated or triggered by the lender at some time
prior to the foreclosure sale, but the borrower in
fact captured the ensuing rents itself instead of
turning them over to the lender, the lender is entitled
to recover them even after the foreclosure sale is
completed. But here again, recovery is limited to the
amount of any deficiency the lender experienced in the
foreclosure, and if a full credit bid was made, the right
to the preforeclosure rents disappears.14

The line of reasoning is arguably fallacious.
Can a mortgagee, approaching a foreclosure,
reasonably rely on an appraisal or valuation obtained
when the loan was made? That sort of reliance
disregards both market fluctuations during the
loan’s term and the possibility of waste, casualty, or
vandalism that might have damaged the property’s
value. The California court was, however, willing
to give the mortgagee the benefit of the doubt. If
the fraud actually deceived the lender into bidding
too much, it held, that fact that a reasonable person
would have discovered it does not matter. Under
this generous definition of fraud, the lender’s
negligence would not prevent its recovery against
the perpetrators of the scheme. On the other hand, if
the foreclosing lender has actual knowledge that the
original appraisal was inflated and false (for example,
because it has obtained another, legitimate, appraisal
prior to foreclosure), and still uses it as the basis for a
full credit bid (duh!), recovery on the fraud will and
should be barred.17

Fraud. Ordinarily, a lender’s claim that it was
defrauded by the borrower or third parties in the
making of the loan should fare no better, after a full
credit bid, than the other claims discussed above. After
all, the fraud is irrelevant if the debt has been fully
paid, and that is what the full credit bid signifies.15

That is, a purchaser who merely takes the property subject to the mortgage, but does not enter into an agreement assuming
liability for the secured obligation. Such a purchaser has no personal liability for the debt, although he or she may lose the
property to foreclosure if the debt is not paid. See, e.g., Brush v. Wells Fargo Bank, N.A., 911 F. Supp. 2d 445, 462 (S.D. Tex.
2012). But a nonassuming purchaser can be held personally liable for waste; see Prudential Ins. Co. of America v. Spencer’s
Kenosha Bowl, Inc., 404 N.W.2d 109 (Wis. 1987).
13
Cornelison v. Kornbluth, supra, 15 Cal.3d 590, 125 Cal.Rptr. 557, 542 P.2d 981; 333 W. Thomas Med. Bldg. Enterprises v.
Soetantyo, 976 F. Supp. 1298 (D. Ariz. 17995), aff’d, 111 F.3d 138 (9th Cir. 1997).
14
Eastland Sav. & Loan Ass’n v. Thornhill & Bruce, Inc., 260 Cal. App. 2d 259, 66 Cal. Rptr. 901 (Ct. App. 1968)
15
Freedom Mortgage Corp. v. Burnham Mortgage, Inc., 720 F. Supp. 2d 978, 1007 (N.D. Ill. 2010).
16
10 Cal. 4th 1226, 900 P.2d 601 (1995).
17
These were the facts and holding in Michelson v. Camp, 72 Cal. App. 4th 955, 85 Cal. Rptr. 2d 539 (2d Dist. 1999).
12

continued on p. 17
16

Full Credit Bid...
continued from p. 16

the full credit bid establish that the mortgagee has
received all of the money owed to it? What is left to
indemnify? And for that matter, how can the lender
prove damages in its breach of contract action against
the crooked closing agents, when it has already
received the full amount of its debt?

These results are logical and consistent.
However, in the aftermath Alliance, one California
Court of Appeal construed it in a much more radical
way. In Kolodge v. Boyd, the court read Alliance as
applying the full credit bid rule only in actions against
the borrower and guarantors on the debt. It held
that, as against all third parties, such perpetrators of
fraud, “causes of action for negligence and negligent
misrepresentation are not as a matter of law barred by
the full credit bid rule.”18

The reader is cautioned not to assume the
Michigan court’s approach represents a trend. Only
last year, a federal district court in Illinois adopted the
traditional rule that “a credit bid generally stands as a
conclusive measure of the property’s value, even with
respect to third parties.”21 The court noted:

More recently, the Michigan Supreme Court
picked up this theme. In Bank of America v. First
American Title Ins. Co.,19 the bank made full credit
bids in two mortgage foreclosures. The original loans
had been made on the basis of fraudulent and inflated
appraisals, and the bank asserted that the closing
agents had known of and participated in the fraud.
First American had issued closing protection letters in
both transactions, so the bank sued both the closing
agents (for fraud and breach of contract) and the title
company under the CPL.

[A]pplying the credit bid rule to limit
recovery against third parties makes sound
policy sense: absent proof of fraud or
negligence that caused the lender to submit
a credit bid that was too high, “[t]o allow
the [lender], after effectively cutting off
or discouraging lower bidders, to take the
property—and then establish that it was
worth less than the bid—encourages fraud,
creates uncertainty as to the [borrower]’s
rights, and most unfairly deprives the
sale of whatever leaven comes from other
bidders.”22

Relying heavily on Kolodge, the court held
that the “full credit bid” rule did not apply, and that the
bank could recover. It limited the application of the
“full credit bid” rule to attempts to collect a deficiency
from the mortgagor or guarantors on the debt, and held
that it did not apply to recovery from third parties.20

Thus we are left with some uncertainty.
The customary interpretation of the rule barring all
recoveries by a lender who makes a full credit bid
clearly is that it applies (and I believe, should apply)
even to recoveries against third parties, including
insurance carriers and persons committing fraud or
breaching contracts with the lender. It is fair to carve
out an exception for cases in which the lender relied
on the fraudulent appraisal in making the bid. But
to say that there is a blanket exception from the rule
for actions against third parties makes no sense in
terms of protecting the integrity of the foreclosure

This view seems impossible to reconcile with
the insurance cases discussed above, which obviously
involve lender claims against third party insurance
carriers, and where there is a plethora of authority
barring such claims after a full credit bid. It also
seems impossible to explain on its own terms. A CPL
is a contract of indemnity; it promises to make the
beneficiary of the letter whole if the beneficiary suffers
loss as a result of the closing agent’s defalcation. But
in a case like this one, where is the loss? Doesn’t

Kolodge v. Boyd, 88 Cal. App. 4th 349, 105 Cal. Rptr. 2d 749 (1st Dist. 2001).
2016 WL1453254 (Mich. 2016).
20
In so holding, it overruled New Freedom Mortg. Corp. v. Globe Mortg. Corp, 761 N.W.2d 832 (Mich.Ct.App. 2008), which
had applied the “full credit bid” rule to bar recovery for a closing agent’s fraud.
21
Fed. Deposit Ins. Corp. v. Chicago Title Ins. Co., 2015 WL 5276346, at *6 (N.D. Ill. 2015) (not published in F.Supp. 2d).
22
Id. The interior quotation is from Whitestone Savings and Loan Assn. v. Allstate Ins. Co., 28 N.Y.2d 332, 321 N.Y.S.2d 862,
270 N.E.2d 694 (1971).
18
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bid process. Nonetheless, both Kolodge and Bank of
America v. First American Title Ins. Co. stand for that
proposition. It is too soon to say whether more courts
will follow in their footsteps.
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Conclusion. The lessons for lenders here are
simple, and can be boiled down to three rules. First,
obtain or form a fresh valuation of the property as of
the time of foreclosure; don’t rely on the appraisal
made when the loan was made. Second, verify
immediately before the foreclosure sale that the
property is intact and undamaged. Third, bid only
what the property is worth, taking into consideration
its probable carrying costs and marketing expenses
when it is placed back on the market for resale. (If a
third party bids more than this, the mortgage holder
is better off letting them take the property.) Following
these steps, rather than making a “knee-jerk” full
credit bid, will help to avoid the potential for large and
avoidable losses.
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please contact Andrea L. Ben-Yosef or Dolores Gregory at taxarticles@bna.com.
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La Plaza Cultura Village:
A Multiple Public/Private Partnership
by Ira J. Waldman, Cox, Castle & Nicholson, LLP, Los Angeles, CA
The $150 Million La Plaza Cultura Village
project currently under construction in the downtown
Los Angeles Historic Core is designed to provide a
bridge and a link between Chinatown, the historic El
Pueblo area and the Civic Center, but also is designed
to incorporate an “historic paseo” linking the project,
the La Plaza de Cultura y Artes Foundation (the
“Foundation”) Museum (the “Museum”), Olvera
Street, Union Station and the Fort Moore Pioneer
Memorial with lighting and signage telling the
history of the area. Other exterior public amenities
include a pocket park, courtyard with water features
and improved pedestrian linkages with Chinatown.
The project itself will consist of approximately 355
residential units (20% of which will be affordable
to low and moderate income residents), 40,000
square feet of neighborhood and visitor serving uses,
including retail designed to promote the area’s cultural
and historic attractions (including a ground floor
restaurant, café, and a shared commercial kitchen
space for use by small businesses), a rooftop restaurant
including garden space to grow fresh produce and
herbs for “farm to table” dining service, a bicycle plan
(with a “bicycle repair kitchen”) and dedicated flexible
use space for the Foundation, and parking for 700 +
vehicles. That is the project one will see, but it took
quite a melding of public and private interests to bring
it to fruition.
The project had its pre-birth with the long
term (66 years with 33 year option) lease in 2004 by
the County of Los Angeles for land along with the
historic but dilapidated Plaza House and VickreyBrunswig building to the Foundation for the purpose
of developing a cultural, educational, museum and
performing arts facility. The museum was completed
in 2009. The lease from the County provided for
rent for $1 per year with the obligation to develop the
Museum as “additional rent.” The lease contained an
option to lease additional adjacent land (two County-

owned public parking lots) “to operate programs to
meet the social needs of the County which the Board
of Supervisors determines will serve public purposes.”
This was the brainchild of former County Supervisor
Gloria Molina who sat of the Board of the Foundation
and who funded a portion of the museum development
with her discretionary spending funds.
One of the goals of the Foundation was to
keep the Museum operating without admission cost
to the public. In order to do that and to shore up its
operating budget, the Foundation required additional
funding sources. As it could lease the adjacent land
for $1, the Foundation in cooperation with the County,
determined to put out a Request for Proposals for a
sublease of the adjacent land for the development of
what was called “La Plaza Village”, which would be
required to incorporate the social needs/public use
requirement of the Foundation lease. As stated in the
certification of the Environmental Impact Report and
transaction approval by the Los Angeles County Board
of Supervisors, the Board issued a determination that
“in accordance with Section 26277 of the Government
Code, the proposed actions will fund programs
necessary to meet the social needs of the population of
the County that will serve public purposes, and that in
furtherance of those programs the County is making
available real property to carry out and finance the
programs, which real property is not, and during the
term of the lease with the non-profit Foundation, will
not be need for County purposes.”
The sublease rent (upon completion, the
greater of $400,000 per year or the sum of certain
percentages of Gross Receipts derived from the
residential and commercial components of the Project)
would be payable to the Foundation for use in the
operation of the Museum and other activities.

continued on p. 20
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The “winner” of the RFP process was
Trammell Crow Company in partnership with an
affiliate entity of Principal Life Insurance Company
(the provider of equity capital) and the Cesar Chavez
Foundation, one of whose goals is the provision
of affordable housing, along with, as they say it,
“inspiring people by sharing Cesar’s life and values as
well as improving the lives of hundreds of thousands
of poor people.” So far a somewhat classic public/
private partnership with the County providing the
land through the Foundation for development of a
mixed use project by a private developer who would
pay ground rent to support public services, in this
case, the operation of the Foundation and its museum.
But that is only part of the story because in order to
actually develop the site as proposed from a physical
point of view, there were many issues to resolve – and
additional public/private partnership relationships to
manage.

– ease of reliance on a starter from the title plant was
not possible. Establishing the boundaries of the land
was not easy task as there were competing boundary
maps of the site which needed to be resolved, but most
importantly the title analysis revealed another more
significant and time consuming issue. A very small
sliver of land within the project boundaries actually
belonged to the City of Los Angeles (the “City
Sliver”), not the County. In order for the project to
move forward the County needed to acquire the City
Sliver and include it in the lease to the Foundation and
therefore the sublease to the developer. Following
extensive negotiations, the City was determined
to treat the City Sliver as a parcel to be transferred
for economic development purposes, rather than as
surplus property which would have required a request
for proposal process, but this meant that the City
transfer would come with conditions.
The County offer to acquire the City Sliver
came in the form of a proposed exchange – a parcel
that the County owned would be exchanged for the
City Sliver. The City commissioned appraisals of the
County parcel and the City Sliver, which valued the
City Sliver at $280,000 more than the County parcel.
Ultimately the parties, including La Plaza Partners,
since it would be funding the differential, agreed on
a “price” of $150,000 in addition to the City required
economic development conditions (including the
existing anticipated public benefits), which would be
contained in a recorded covenant binding the entire
development site. One of the primary development
conditions required by the City was an obligation
by La Plaza Partners, upon project completion and
stabilization, to pay “living wages” (the greater
of “living wages” in accordance with the City
Administrative Code, or the applicable City minimum
wage) for no less than 163 project related jobs, which
came with a monitoring and reporting requirement.
Making matters more difficult was the City
requirement for a separate recorded covenant, rather
than incorporating its requirements into the County
required covenant (for affordable housing and other
matters), but ultimately the recorded covenants were

The site was not big enough to accommodate
the proposed development. So Trammell Crow
through La Plaza Partners, LLC (“La Plaza Partners”)
the entity created with the Cesar Chavez Foundation)
contracted to purchase an adjacent property to
integrate into the site (the “La Colima Site”). The
County of Los Angeles then had to contract with
La Plaza Partners to acquire the site, incorporate it
into its lease with the Foundation, who would then
include it within the sublease to La Plaza Partners.
In order to lock up this piece of the puzzle, La Plaza
Partners was required to enter into a binding contract
to acquire the site and bear the risk that the transaction
with the Foundation would not close. Adding to the
complexity of this aspect of the transaction were the
existence of several tenants of the older buildings on
the La Colima Site who had to vacate or be evicted,
which impacted the ultimate timing.
A review of title indicated a number of
interesting issues, since the site had never been
developed and the title insurance company was
essentially taking an initial look at title for the site
(which encompassed several legally described lots)
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consistent. And, of course, the County acquisition of
the City Sliver required coordination with the closing
of the La Colima Site acquisition, and incorporating
the City Sliver into the lease between the County and
the Foundation, and ultimately the sublease to La
Plaza Partners.

obligated to provide payment and performance bonds
applicable to transactions involving a public works
contract, with the goal being to protect the project
from mechanics’ liens. Unless a legal opinion were
to be provided to the County and the Foundation
concluding that such bonds would not be required,
the Sublease required bonding. Despite the fact that
some portion of the project involved public works for
Labor Code purposes, since the analysis for whether
or not the project involved a “public works contract”
under the Civil Code was different (importantly, that
pursuant to case law interpretation of the Civil Code
sections, a public entity be a party to the contract), the
necessary opinion was provided to the County and
Foundation such that no bonds were required.

But there were other riddles to solve in the
context of this particular public/private partnership.
The first involved the existing County use of the
parcels to be sublet to La Plaza Partners for public
parking, or more to the point, the County’s own use
of upwards of 150 parking spaces for its employees.
The County required that the parking spaces “lost”
be covenanted to be provided in the new project at
preferential pricing, and also that temporary offsite
parking be provided, which ultimately involved
parking at a remote County parking lot with La Plaza
Partners picking up the cost of DASH trip booklets for
the employees to travel from the parking lot to work.
Another significant issue to resolve was
whether or not La Plaza Partners was obligated
to pay prevailing wages in connection with the
construction of the project. The County (and therefore
the Foundation) required prevailing wages to be paid
even though it was arguable that the project was not
subject to statutory prevailing wage requirements.
Yet issues remained regarding which prevailing wage
schedule would be applicable – the higher commercial
rate schedule or the lower residential rate schedule.
To avoid the argument that the public aspects of the
project (the Paseo, certain infrastructure improvements
and the provision of covenanted parking to the
County), separate construction contracts were entered
into for those portions of the project that arguably
constituted Public Works requiring the statutory
application of commercial prevailing wages, and
the remainder of the project which would constitute
private works requiring the contracted for prevailing
wage obligation at residential rates.
The prevailing wage obligation raised the
issue of whether or not La Plaza Partners would be

An added element to the public/private nature
of the transaction involved was an available grant from
the Los Angeles County Metropolitan Transportation
Authority for the design and construction of the Paseo.
The grant was in favor of the Foundation and, since
La Plaza Partners was going to construct the Paseo,
access to the grant was assigned to La Plaza Partners
for reimbursement of fifty percent (50%) of the actual
cost of construction of the Paseo within the project.
The total available reimbursement is approximately
$4,800,000.
Most public/private partnership transactions
result in social and economic benefits to the public.
The monetary economic benefits to this project are
directed to insure the functioning of the Museum. But
there are several other direct and indirect social and
economic benefits required, some of which have been
noted above – public amenities (the Paseo, pocket
park, court yard, kitchen facilities, bicycle shop),
prevailing wage obligations in connection with the
project construction and living wage obligations in
connection with project operations. Other social and
economic benefits include (i) a rooftop garden for the
destination restaurant that would be made available
for periodic educational programming as required
by the Foundation, (ii) funding for public art (murals
or sculptures) created by local artists whose works
continued on p. 22
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highlight Latino influcences, (ii) funding for cultural
arts programming, (iii) a pet park, (iv) contributions
to the Los Angeles Homeless Services Authority
for homeless outreach, assistance and relocation
to service the homeless population immediately
adjacent to the project, (v) additional wage and
hiring goals (30% local hire of which 10% is to be
targeted for “disadvantaged workers” (homeless,
veterans, criminals, etc.) to be included in the leasing
and marketing plan for the project and (vi) the usual
development related fees – impact, transportation,
park and school.
In addition to coordinating the public aspects
of the transaction and accommodating the needs and
requirements of the County, the City, the Foundation
and the Cesar Chavez Foundation, all aspects
involved consideration of the interests of Principal
Life Insurance Company, whose affiliated entity
became the equity partner and Wells Fargo Bank,
who is the construction lender. The project was a
challenge from start to finish but it is certainly going
to be a tremendous addition to the historic center of
downtown Los Angeles. Upon reflection of all that
it took to bring this project to fruition, Jim Andersen,
Senior Vice President of Trammell Crow said,
“Trammell Crow Company, along with our partner
the Cesar Chavez Foundation, are honored to have
been selected as the developer on this transformational
and place making opportunity. We are excited, along
with the County of Los Angeles and the La Plaza de
Cultura Y Artes Foundation and our financial partner
Principal Financial Group to see this project come out
of the ground.
And ground was broken on August 3, 2016.
That’s me with Brad Cox of Trammell Crow (Jim
Andersen in the background) making sure I did not
do too much damage to the site, and me with Paul
Chavez, son of the late, great Cesar Chavez, of the
Cesar Chavez Foundation.
During the October ACREL meeting, I would
encourage members to tour the La Plaza de Cultura y
Artes Foundation Museum, and while there check out
the adjacent construction of the La Plaza project.
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