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The workshops on Saturday provide additional
CLE that allows for a deep dive into some of the
topics presented in the plenary session as well as
other topics.

This meeting will also be the first opportunity to meet our newest members. If you
recall we had 47 new members admitted in 2015
and many will show up for their first meeting in
Baltimore. We have 47 mentors assigned to help
them navigate the College, but please go out of
your way to introduce yourself to them and fellow members as it can be daunting to come to a
meeting recognizing few, if any, faces. Collegiality is a hallmark of the College, so extend a warm
ACREL-welcome to these new Fellows. Many of
us became regular attendees only because other
Fellows reached out to us when we were new or
relatively new to the College.

Come for the CLE, but enjoy the social activities at the Baltimore meeting. Social activities
include a reception for newly admitted Fellows
in the class of 2015 and other first-time meeting attendees on Thursday evening, an all-hands
Thursday evening welcoming cocktail reception,
a Thursday evening Women’s reception, a Saturday evening reception for members of the classes
of 2011-2015 prior to the main Saturday evening
event, and, finally, the concluding Saturday evening reception and dinner. Many tours are also
available if you are interested (see the registration
materials). Baltimore has a rich history. Ideally,
you’ll have time while you’re in Baltimore to
consider its literary heritage. Many famous authors, including, Edgar Allen Poe, who died and
is buried there, have a connection to Baltimore.
Other authors with a Baltimore connection include
H.L. Mencken, John Dos Pascos, F. Scott Fitzgerald, Dashiell Hammett, Leon Uris and Anne Tyler.
Check out the Book Riot blog (http://bookriot.
com/2014/04/13/literary-tourism-baltimore-maryland/) and the Baltimore Literary Heritage Project
(http://baltimoreauthors.ubalt.edu/) for additional
Baltimore-centric literary information. Don’t forget that Francis Scott Key penned the “Star Spangled Banner” in Baltimore and that Fort McHenry
is located in Baltimore. Baltimore has also been
the scene of many films, including Diner (directed
by a director with a Baltimore connection, Barry
Levinson; this film helped launch the careers
of Ellen Barkin, Paul Reiser, Steve Guttenberg,
Kevin Bacon, Mickey Rourke, Daniel Stern and
Tim Daly), and TV shows, including Homicide
and the Wire.

Upcoming Meetings
Please mark your calendars for next
year’s Mid-Year (Spring) meeting, March 17,
2016-March 20, 2016, at the Grand Del Mar, in
San Diego, and Annual (Fall) meeting, October
6, 2016-October 9, 2016, at the Waldorf-Astoria,
in New York. Planning for programming is well
under way for both meetings. Indeed, planning
for programming starts almost a year and half in
advance of each meeting. Locations for 2017 are
being investigated. Stay tuned…
Nominations
The College’s nominating committee,
consisting of Tom Kaufman (Chair), Deb Chun,
Gary Fluhrer, Marilyn Maloney, Mark Senn and
Jonathan Shils has issued its 2015 report. Kathy
Murphy, current President-Elect, automatically
becomes President on January 1, 2016. The nominees for the other officers for election at the 2015
Baltimore meeting to take office on January 1,
2016 are:
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Roger D. Winston President-Elect
Jay A. Epstien
Vice President
Steven A. Waters Treasurer
Marilyn C. Maloney Secretary

2.
Mixed Use Project Allocations. Presented
by Matthew Leeds, Ed Peterson and David Van
Atta. February 25, 2015 (Programs Committee
coordinator: Lee Chilcote).

The Nominating Committee nominated the
following persons for election as Governors at the
Baltimore meeting to take (or remain in) office in
2016:

3.
Professors’ Corner – Deficiency Judgments: Recent Cases Involving Mortgagees’ Title
Insurance and Guarantor Liability. Presented by
Joyce Palomar and Jim Smith. March 18, 2015
(Programs Committee coordinator: Mark Brown).
4.
1031 Exchanges. Presented by Lee Chilcote and Robert Gottlieb. April 21, 2015 (Programs Committee coordinator: Rhonda Jolley).

Diana C. Liu
Jay A. Neveloff
Jane S. Smith
Gregory M. Stein
Gordon W. Tanner
Nancy R. Little

5.
The ABI Commission Report On Bankruptcy Reform And How It Will Change Real Estate
Bankruptcies. Presented by David Kuney and
Laurence Dudek, May 28, 2015 (Programs Committee coordinator: Lee Chilcote).

Additional Programming
In addition to the programming presented
by the College at the Annual and Mid-Year
meetings, the College has robust programming
available through ACRELive to its Fellows and
through ALI-CLE to the world at large. ACRELive programs are telephone-based programs
presented at no charge to ACREL Fellows on a
variety of subjects. Many ACREL Fellows provide opportunities for attorneys within their firms
or clients to listen in as well. This has turned into
a nice perk provided by the College. Since the
inception of ACRELive programming in February
2013, there have 15 ACRELive programs through
August 1, 2015 of which six have been presented
as of August 1:

6.
Selecting The Right Project Delivery System For Your Construction Project. Presented by
Jeff Applebaum, July 8, 2015 (Program Committee coordinator: Lee Chilcote).

1.
Insurance program to explore policy changes in CGL policies and an update on Terrorism
Insurance. Presented by Alan DiSciullo and Dan
Rubock. January 28, 2015 (Programs Committee
coordinator: Jack Fersko).

1.
Issues in Real Estate Brokerage: A Sublease as a Window for Lawyers into the World of
Commercial Brokerage. Presented by Neil Kessler and Earl Segal. March 12, 2015 (Programs
Committee Coordinator: Marie Moore).

ACREL also works with ALI-CLE to present additional CLE programming. The ALI-CLE
initiative generates additional revenue for ACREL
through a revenue-sharing arrangement, provides
additional exposure for panelists and an enhanced
public image for the College. The ALI-CLE
programming is available to ACREL Fellows on
a discounted basis. Four ACREL-CLE programs
have been presented through August 1 in 2015:
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3

President’s Message
continued from p. 3

Member Selection

2.
Avoiding Common Mistakes with Construction Bonds. Presented by Marilyn Klinger,
Erin Banks and George Meyer. April 21, 2015
(Programs Committee coordinator: George Meyer).

I’ve been happy to be a member of this
group that would have me as a member since
1999. Many of the readers of this newsletter will
have the same opinion of the value of membership in the College. To keep the College going as
the vibrant institution that it is and to continue to
provide opportunities for others to get the same
benefit as we did in being members of the College
requires continued effort to include new Fellows.
Bear this in mind as the member selection process
is critical for the survival of the College.

3.
Private Equity Investment Funds and
Programmatic Joint Ventures. Presented by Dean
Pappas and Josh Kamin. May 28, 2015 (Program
Committee coordinator: Andy Lance).
4.
Build to Suit Leases. Presented by Michael Rothpletz and Loretta Kelly. June 17, 2015
(Programs Committee coordinator: Art Menor).

The admission process for 2016 new members begins on September 10, 2015 and ends at
5:00 PM ET on November 6, 2016. The application deadline will not be extended. If we are to
keep ACREL the vibrant, collegial organization
it is today with cutting edge members and discussions, we need to admit new Fellows to, among
other things, replace Fellows that retire. Nomination materials will be posted on the ACREL
website soon after this Newsletter appears.

At this time, 2 additional programs CRELive and 3 additional ALI-CLE programs are in
the “works” for presentation during the remainder
of 2015.
In addition to ACRELive and ALI-CLE,
ACREL has made arrangements with Bloomberg
to provide webinar programming to the wider audience provided by Bloomberg. This is the result
of an initiative spearheaded by former ACREL
President, Tom Kaufman, and should provide additional exposure for the College (and presenters).
The following programming is contemplated for
2015 under the Bloomberg initiative:
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•
October 16, 2015 –from 1 pm to 2:30 pm
ET -- Non-Recourse Guarantees. This updated
and refreshed program will be presented by Gary
Fluhrer, Scott Osborne and Susan Talley.
•
November 2, 2015 from 1 pm to 2 pm ET-Economics of Joint Ventures to be presented by
Stevens Carey and David Weiss.

One Central Plaza
11300 Rockville Pike, Suite 903
Rockville, MD 20852
Items from this publication may be reprinted with
permission from the editor.
Editorial Committee
Charles L. Edwards, Chair
Timothy J. Hassett

Many thanks to Tom Kaufman, Jack Fersko, Nancy Little and Suzanne Bessette-Smith for
their efforts in getting the Bloomberg initiative
off-the-ground.

Editor
Jill H. Pace
Executive Director
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Rebecca Fischer is the chair of the Member Selection Committee. Nomination materials should be
accessible on the private portion of the College’s
web page. Look on the right side of the page
under “Membership” and follow the links to the
nomination materials. If you have questions you
can contact a member of the Member Selection
Committee or Member Development Committee
(you should be able to access this on the right side
of the web page under “Membership” as well).

Meetings Calendar
2015 Annual Meeting
October 22-25, 2015
Four Seasons Hotel
Baltimore, MD
2016 Mid-Year Meeting
March 17-20, 2016
The Grand Del Mar
San Diego, CA

Please take the time to carefully consider
what you can do to nominate potential Fellows.
Best,

2016 Annual Meeting
October 6-9, 2016
Waldorf Astoria
New York, NY

ACREL Gatherings!

Please consider holding an
ACREL event in your city.
Fellows who have attended these gatherings have been pleased with the opportunity to
connect with their ACREL colleagues.
The event can be whatever you want it to be! You can have a speaker, discuss
prospective members or just have lunch or a cocktail party.
Options range from brown bags at a law firm to cocktails at a local hotel.
If you are interested in holding a session, please contact Angela Christy at
angela.christy@faegrebd.com, (612) 766-6833, or Cathy Gale at cgale@bhfs.com,
(303) 223-1139.
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Eye in the Sky – The Current State of Federal
Small Commercial Drone Regulation
by Carolyne Jones and Neil C. Johnston1
One of the hottest items on the market today,
“small drones” are becoming a regular facet of everyday life. Small drones, or as they are affectionately called by regulators, small unmanned aircraft
systems (“sUAS”) or small unmanned aerial vehicles
(“sUAV”), will potentially play a dynamic role in
nearly every industry. From real estate advertising to
surveying to search-and-rescue tools, construction,
security and safety monitoring (and “spy in the sky”
activity), most people can find some reason to use a
small drone. Even so, the Federal Aviation Administration (“FAA”) has yet to finalize and enforce a clear
set of rules regulating commercial sUAS in a way
that adequately protects the public without quashing
the creativity and momentum surrounding the drone
industry.

ago and requires the FAA to review each petition individually. As of July 31, 2015, only 970 exemptions
have been granted while over 3,760 petitions are still
pending. The average review time has been between
120 days to six months, although we are beginning to
experience some shorter review periods.

On May 11, 2015, after only 81 days, the
Atlantic Coast Conservancy, Inc. received Exemption
No. 11515.2 Exemption No. 11515 is the first Section
333 waiver to be granted to a land trust or a conservation organization authorizing the use of sUAS for real
estate management, environmental monitoring and
conservation operations by a land trust. Dr. Robert
D. Keller, CEO of Atlantic Coast Conservancy, Inc.
explained, “Not only does drone usage enhance our
mission of ‘real time’ data capture of fragile biotic
Real estate professionals, developers, contrachabitats, it enables us to potentially monitor abiotic
tors, surveyors, security and land management profactors such as fluxes in greenhouse gas emissions in a
fessionals can greatly benefit by using drones as an
remote fashion, thereby avoiding costly fixed monitoreconomical tool for advertising, photography, mapping ing solutions.”
and numerous surveillance activities. The technology
associated with sUAS continues to progress allowing
sUAS are beneficial for many real estate and
for longer operating times, lighter battery loads, the
land use activities including monitoring property, conability to carry photography equipment, and infrared
struction activities, advertising, providing security and
technology. But, how is this done legally?
forensic information, surveying, mapping, and taking
aerial photographs. sUAS are especially useful and
Exemption No. 11515. There are literally
provide a safe way to access difficult-to-reach, sensithousands of sUAS in commercial operation today.
tive environments at low altitudes and to gather critiVery few, though, are being operated legally in the
cal information that avoids the cost, noise and danger
eyes of the FAA. The FAA has been using an evolvassociated with fuel-operated, traditional manned
ing, and controversial, evaluation process which
aircraft.
requires any commercial operator to file a petition for
exemptions from FAA manned aircraft flight and safety rules. This process was initiated about 14 months
Carolyne Jones, Esq. and Neil C. Johnston, Esq., attorneys in the Mobile, Alabama offices of Hand Arendall LLC, represented
the Atlantic Coast Conservancy, Inc. in the FAA exemption process. www.handarendall.com. Neil is a 2013 Fellow of ACREL.

1

Dr. Robert D. Keller, CEO, operates Atlantic Coast Conservancy, Inc., which is an IRC § 501(c)(3) charitable corporation organized as a land trust. Atlantic Coast Conservancy, Inc., and its subsidiaries, offer conservation services in several
southeast states including Alabama, Georgia, Mississippi, South Carolina, and West Virginia, with plans to operate in Louisiana and others. Through the subsidiary, Pelican Coast Conservancy, Walter Ernest, IV maintains Alabama operations.
www.atlanticcoastconservancy.org; www.pelicancoastconservancy.org

2
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The Law. In the FAA Modernization and
Reform Act of 2012,3 Congress directed the FAA to
integrate drones into the National Airspace System by
September 2015, beginning with small commercial
drones. Congress also granted the Secretary of Transportation authority to determine whether an airworthiness certificate and commercial “manned” pilot training are required in order to safely operate an UAS.
The FAA did not publish the Small Commercial UAS
Notice of Proposed Rule until February 23, 2015,4 so
the finalized Rule may not go into effect on time. The
proposed Rule, which will be the primary method of
regulating sUAS weighing less than 55 pounds, would
require sUAS operators to pass an aeronautical knowledge test at an FAA approved flight testing center
every 24 months, to be vetted by the Transportation
Security Administration, and to obtain an unmanned
aircraft operator certificate with a small UAS rating.
The operator’s pilot would no longer need a current
private pilot license or a medical certificate, which is
currently required during this interim time period.

flying within five miles of an airport, in major cities,
or near sporting events or crowds. Oh . . . and beware
of trespass and privacy issues!

Until the proposed Rule is finalized, the current regulatory regime, which comes from a series of
FAA Advisory Circulars and Memorandum5 and the
FAA’s authority to approve drones on a case-by-case
basis,6 governs how, when and who can operate a
commercial sUAS. Evolving from rules distinguishing model aircraft7 from commercial manned aircraft,
the current commercial system does not regulate
drones when used for “fun.” If you would like to use
a drone weighing less than 55 pounds for “recreational” purposes, all you have to do is fly the sUAS in a
reasonable and safe manner below 400 feet and avoid

The FAA’s requirements to operate a sUAS
commercially are constantly fluctuating. In particular, the pilot requirements have changed over the last
several months from the FAA mandating that each
sUAS pilot in command (“PIC”) possess a private
pilot certificate to the FAA, as of April 2015, allowing
PICs to operate with just a recreational or sport pilot
certificate. The FAA has also initiated a summary
grant procedure so it may issue multiple Section 333
exemptions in one day for similarly described operations. On March 24, 2015, the FAA released a new Interim Policy applicable to operators holding a Section

The second you start using your sUAS for
commercial or business purposes, however, you must
have specific FAA authority or you may be fined. To
avoid violating FAA rules applicable to commercial
sUAS operations, an operator is required to apply
for waiver or exemptions from manned aircraft flight
rules under Section 333 of the FAA Modernization
and Reform Act of 2012. If the petition for exemptions is granted, the FAA will issue a very detailed
exemption, such as Exemption No. 11515 issued to the
Atlantic Coast Conservancy, allowing the commercial
operation of the particular sUAS at low altitudes, at
slow speeds and in low risk, controlled environments.
There is also another exemption or certificate available, the Special Airworthiness Certificate, for those
seeking to use sUAS for non-governmental research
and development, crew training, and market surveys.8

FAA Modernization and Reform Act of 2012, Public Law 112-95 (February 14, 2012).
Time and deadlines are quickly passing. The FAA recently submitted the Small UAS Notice of Proposed Rule for Public Comment, which was published in the Federal Register on February 23, 2015. 80 F.R. 9544 (Feb. 23, 2015). The Comment period
ended on April 24, 2015. The final rule may not be issued until comments are reviewed. The proposed small UAS Rule focuses
on drones weighing less than 55 pounds and requires operators, such as the Atlantic Coast Conservancy, to have a pilot pass a
test at an FAA approved testing center.
5
FAA Advisory Circular 91-57; Unmanned Aircraft Systems Operations in the U.S. National Airspace System- Interim Operational Approval Guidance, FAA AFS-400 UAS Policy 05-01; Unmanned Aircraft Operations in the National Airspace System,
14 CFR Part 91, Docket No. FAA-2006-25714.
6
FAA Modernization and Reform Act of 2012, Section 333.
7
Model Aircraft Operating Standards, FAA AC 91-57, June 9, 1981; Interpretation of the Special Rules for Model Aircraft 79
F.R. 36175 (June 25, 2014); Section 336 of the FAA Modernization and Reform Act of 2012.
8
14 C.F.R. § 21.25; 14 C.F.R. § 21.185.
3
4
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333 Exemption, which gives a blanket Certificate of
Authority (“COA”) to fly or operate the sUAS within
regulated airspace up to 200 feet from the ground,
without the previous requirement of obtaining a COA
from the Air Traffic Organization for each individual
drone flight.9

GET YOUR GEEK ON!
TECH WIZARDS WANTED

The legal requirements for sUAS flight are
constantly evolving with the recognition that small
drones operate very different than manned aircraft
and demand a unique set of regulations. Although the
FAA is adjusting, the jury is still out as to whether the
FAA can keep up with this dynamic industry.

ACREL’s Tech Wizards
provide assistance to ACREL
Fellows and committees working with
ACRELShares! We have a group of dedicated
Tech Wizards, but can always use more help.

“FAA Streamlines UAS COAs for Section 333,” FAA.gov, June 24, 2015,
available at http://www.faa.gov/news/updates/?newsid=82245.

9

If you can send an e-mail, open and save a file in
Word, or electronically file a pleading in federal
court, you are Tech Wizard material.
If you are interested in finding out more about
becoming a Tech Wizard, please contact Trev Peterson at tpeterson@knudsenlaw.com or call
Trev at 402-475-7011.
No prior wizardry experience
required.

Atlantic Coast Conservancy CEO Robert D. Keller
shows off a drone.
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ACRELades
In Massachusetts, Robert A. Fishman, Beth Mitchell and Marianne Ajemian were recognized as
Best Lawyers, and Bob was also named Lawyer of the Year, by Best Lawyers in America 2016.
Jay Neveloff was quoted at length as a prominent player in New York City’s real estate industry in an article:
http://www.nytimes.com/2015/07/21/nyregion/new-disclosure-rules-for-shell-companies-in-new-york-luxuryreal-estate-sales.html?ref=realestate
Jay Epstien will be honored for his legal and community work on October 27 at the American Jewish
Committee Washington Judge Learned Hand Award Dinner. The Learned Hand Award was created in 1964
to honor leading lawyers for their professional achievements, and their contributions to the law and the wider
community in the spirit of Judge Learned Hand, one of the most respected jurists in the history of our nation.
Send us your news for future issues!

Got Programs?

In Memoriam

If you’d like to volunteer,
or communicate ideas for
Plenary Sessions,
Roundtables,
or Internal Webinars,
contact
programideas@acrel.org

William J. “Joe” Thompson, Atlanta, GA
Albert D. Quentel, Miami, FL
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Report of the 2015 ACREL
Nominating Committee
The College’s 2015 Nominating Committee consisted of Thomas F. Kaufman (DC), Chair, Deborah M.
Chun (HI), Gary E. Fluhrer (WA), Marilyn C. Maloney (TX), Mark A. Senn (CO), and Jonathan R. Shils (GA)
and submits this report to President Kenneth M. Jacobson in accordance with Article V, Section 3 of the
College’s Bylaws.
1.
Pursuant to Article VI, Section 2(b) of the College’s Bylaws, Kathryn C. Murphy becomes President on
January 1, 2016.
2.
In accordance with the provisions of Article VI, Section 2(a) of the Bylaws, the Nominating Committee nominates the following Regular Fellows for election at the Annual Meeting as officers for the indicated
positions commencing January 1, 2016:
Roger D. Winston (MD)		
Jay A. Epstien (DC)		
Steven A. Waters (TX)		
Marilyn C. Maloney (TX)		

President-Elect
Vice President
Treasurer
Secretary

3.
Pursuant to Article V, Section 3 of the Bylaws, the Nominating Committee nominates the following
Regular Fellows for election as Governors at the Annual Meeting for the indicated terms commencing January
1, 20161 :
Diana C. Liu (MD)		
3 year term
Jay A. Neveloff (NY)		
3 year term
Jane S. Smith (TX)		
3 year term
Gregory M. Stein (TN)		
3 year term
Gordon W. Tanner (WA)		
3 year term
Nancy R. Little (VA)		
2 year term (to complete Marilyn
					Maloney’s unexpired Board term)

Submitted: June 12, 2015
Thomas F. Kaufman,
Chair
Under Article V, Section 3(a), no more than two nominees for Governor in any year shall be incumbents having served one (1)
three year term (Diana C. Liu and Jay A. Neveloff); Gordon Tanner was eligible to be re-nominated having served only a one
year term replacing Steven A. Waters.

1
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We Have Liftoff: ACREL and ALTA Launch
International Transactions Library
ACREL, the Title Insurance Committee and
its International Title Assurance Subcommittee, in
conjunction with the American Land Title Association (“ALTA”), are pleased to announce the launch of
the on-line ACREL/ALTA International Transactions
Library (the “Library”). Check it out at www.alta.org/
international.

estate transactions, in modified form, is now often a
component of a foreign transaction.
The discussions between ACREL International
Title Insurance Subcommittee members and ALTA,
polling of ACREL Fellows and workshops within
ACREL all supported the need for the Library. Prior
to the Library, to our knowledge, there existed no
centralized, easily accessible and user-friendly on-line
resource and information-sharing site for the American
practitioner involved in an international real estate
transaction.

The Library is a joint undertaking between
ACREL and ALTA under a contract (the “Contract”)
recently entered into by the organizations providing
for the creation, operation and maintenance of the Library. The aim is to establish and maintain an on-line
information and reference library that will be useful
for American real estate attorneys, title professionals and other real estate professionals confronting an
international real estate transaction.

The discussions culminated in the Contract.
Both organizations supported and approved the establishment of the Library.

Who are the Intended Users?

This is an exciting event! ACREL and ALTA
are confident that the Library as it grows will prove
itself to be a welcome addition to targeted users’ portfolios of research and information sources. ACREL
Fellows will have direct access to the Library via a
link on the ACREL website.

The Library is intended for use by both the
specialist and the non-specialist. A lawyer who is not
an international real estate specialist may have a client
doing a transaction in a foreign country. He or she
will now have a site to visit in order to gain at least
some familiarity with the foreign country’s basic real
estate law and customs. The specialist, as the Library
grows, will also find the Library a useful platform for
obtaining and sharing information.

For the cost conscious among our ACREL Fellows, you should know that the Library is available to
you free of charge. There are no access or user fees!

Why the Library?

It should be noted that the Library will not
and is not intended to supplant in any way the role of
or need for either an international specialist or local
foreign counsel in a non-U.S. transaction.

The idea for the Library grew out of the recognition of the increasingly global nature of real estate
related commerce in today’s world including real estate transactions and the scarcity of resource materials
regarding those transactions.

Management of Library Content – Editorial
Board

Discussions between ACREL International
Title Insurance Subcommittee members and ALTA
identified a common interest in seeing the creation
of the Library. ACREL Fellows and their clients are
currently doing international real estate transactions.
Title coverage, a traditional companion to U.S. real

The Library will be managed by a 6 member
editorial board. The Contract requires the establishment of a 6 member editorial board that has exclusive
control over and responsibility for Library content,
material and organization. ACREL and ALTA each
continued on p. 12
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appoint 3 members. The appointments of ACREL Fellows to serve on the board will be at the discretion of
the President of ACREL. The ACREL editorial board
members will be the voice of ACREL on matters pertaining to the Library.

• Deeds, Leases and other Instruments of Ownership or Possession
• Easements
• Historic Preservation
• Business Entities
• Business Regulation
• Enforcement
• Recording
• Taxation
• Due Diligence
• Closing Process
• Finance, Funding and Banking Arrangements
• Environmental Laws and Regulations

Setting Up the Library
Under the Contract, ALTA has assumed responsibility and all costs for the design, building, hosting and maintenance of the Library in accordance with
agreed upon specifications, organization and framework. ACREL has input and approval rights on all of
the foregoing.

How Does the Library Gather Content?
The Library is user driven and dependent.
Growth in content and the success of the Library will
depend upon the willingness of ACREL Fellows,
ALTA members and other professionals to submit
information and materials for posting on the site.
ACREL and ALTA have each agreed in the
Contract to solicit their respective memberships for
materials for posting. Solicitations may also be made
to other groups and organizations whose members are
actively involved in non-U.S. real estate transactions.
The materials would be substantive and would relate
to real estate transactions considered or consummated
in foreign jurisdictions.
Examples of types of materials ACREL International Title Insurance Subcommittee will be seeking
from ACREL Fellows include memoranda, opinions
and documents on situations relating to mortgage and
equity closings in the following areas:
• Title
• Title Insurance, Title Indemnities and other
Credit Enhancement Products
• Mortgages

What the subcommittee will not be seeking at
this time are examples or copies of transaction documents such as mortgages, leases and security agreements.
All materials submitted for posting will be
requested to be in redacted form to protect client
and other confidential material. If so desired by an
ACREL Fellow submitting materials, a posting will
provide for the appropriate attribution and credit to the
firm or author.
ACREL Fellows should begin now to consider
what materials they might be willing to share and have
considered for posting in the Library. The ACREL
International Title Insurance Subcommittee members
will be making a formal solicitation after the October
Annual Meeting.

What’s Currently in the Library?
The Library is in the early stages of development. At this point, it contains mostly basic information such as what constitutes real estate, foreign
ownership restrictions, registration and recording and
transaction taxes in the 53 countries and legal jurisdictions listed. Even a cursory review of the information
on the site, however, should give the reader a vision of
the possibilities presented by the Library.

continued on p. 13
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The Future
As materials are submitted and posted, the Library will grow rapidly in content, usefulness and number of users. At a point, if successful, the Library may
also have commercial and income potential for ACREL
and ALTA.
The Library is an exciting and important ACREL
initiative.
International Title Insurance Subcommittee Co-Chairs
Paul McNamara
Dean Rogeness
Sheldon Rubin

Coming soon to a device near you!
The ACREL Meeting App
•

Browse event programs, schedules,
and speakers
• Access program materials
• Rate sessions with an in-app survey
• Receive notifications of program and meeting
updates
• View maps, tour information, and more
This free mobile app will be available for
registered attendees of the Annual Meeting in
Baltimore this October! It will be available as a
native app for Apple iOS and Android devices,
and online for BlackBerry and Windows users. Stay tuned for more information on how to
download.
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Two Tax Court Cases Bookend Conservation
Partnerships from 2002-2015
by William R. Sylvester, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC
A.
INTRODUCTION TO THE TOPIC. The
Tax Court cases of Kiva Dunes Conservation, LLC v.
Comm’r, T. C. Memo. 2009-145, and Bosque Canyon
Ranch, L.P. v. Comm’r, T.C. Memo. 2015-130, serve
to bookend the stimulating field of “conservation
partnerships” so far. Kiva Dunes involved a gift made
in 2002 and was the subject of my July 2009 note in
the ACREL News. My July 22, 2015 Tax Alert featured the Bosque Canyon Ranch decision. This paper
addresses the span of fourteen years in a complex and
litigious arena through consideration of the applicable
statute and regulations for gifts and some notable case
law. According to reports, more than two hundred
conservation easement cases are currently pending in
the Tax Court. Relevant case law is released weekly at
times.

4.
Charitable deductions are limited by individual or corporate adjusted gross income, determined
without regard to loss carrybacks (the “Contribution
Base”). Current law provides a limitation of 30 percent of the Contribution Base for individuals and 10
percent for regular Subchapter C corporations. When
partnerships or Subchapter S small business companies make gifts, the deduction passes through to the
respective partners or shareholders.
5.
A partnership is not allowed any deduction for
gifts made per se. Code Section 703(a)(2)(C). Instead,
each partner: (a) takes into account separately pursuant to Section 702(a)(4) his distributive share of the
partnership’s charitable contributions; and (b) has
the cost basis of his partnership interest reduced (but
not below zero) by his share of the gift. Code Section
705(a)(2)(B). See also Rev. Rul. 96-11, 1996-1 C.B.
140 (1995). One result of the treatment of gifts made
by partnerships is that Section 170 deductions taken
by a partner are not subject to the basis limitations of
Section 704(d) of the Code.

B.
THE BASICS OF CHARITABLE GIVING.
In our review of federal income tax laws regarding
charitable conservation donations, start with a summary condensed version of tax law pertinent to charitable
gifts generally.
1.
Charitable deductions have been a part of the
federal tax codes since 1917. The current statute is
Section 170 of the Internal Revenue Code, 26 U.S.C. §
170.

6.
In contrast to the tax treatment of partnership
gifts, a Subchapter S shareholder’s share of corporate
gifts is normally limited to his adjusted cost basis in
his stock and in any indebtedness of the corporation.
Code Section 1366(d)(1).

2.
Various permutations to tax treatment of gifts
under the Code abound, depending on the form of the
gift, the type of property given, and the nature of the
recipient donee.

7.
The deduction for appreciated property gifts is
usually the fair market value of the property. However,
if the property were sold with gain other than longterm capital gains, the deduction will be limited to the
property’s adjusted cost basis, not fair market value.
Code Section 170(e). This applies to dealer property
and to property with a holding period of less than
twelve months.

3.
Code Section 170(f)(3) denies deductions for
most gifts of less than the taxpayer’s entire interest in
the donated property (the so-called “Partial Interest
Rule”).

continued on p. 15
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8.
When a taxpayer has charitable contributions
in excess of his Contribution Base for a taxable year,
he can generally use the deduction in the succeeding
five years. Code Section 170(d).
9.
All gifts of property in excess of $500,000 are
subject to appraisal, recordkeeping, and substantiation
provisions. Code Sections 170(f)(8) and 170(f)(11)
and Treasury Regulation 1.170A-1. For such gifts, IRS
Form 8283, Noncash Charitable Contributions, is to be
signed by the taxpayer, the donee organization, and the
appraiser, and attached to the taxpayer’s return. Code
Section 170(f)(11)(A)(ii)(II) provides a limited “reasonable cause” exception to certain of these rules.
10.
Code Section 170(f)(11)(E) and Treasury
Regulations 1.170A-13(c)(3) through 1.170A-13(c)
(6) have detailed conditions concerning so called
“qualified” appraisers and appraisals.
C.
THE CHARITABLE CONSERVATION
DEDUCTION
1.
A charitable conservation deduction first was
authorized in the bicentennial year of 1976 to encourage the conservation and preservation of special and
unique natural resources. The current Code Section is
170(h).
2.
Qualified conservation easements are one of
three exceptions to the Partial Interest Rule. Code Section 170(f)(3)(B).
3.
Code Section 170(h)(1) lists in broad terms the
features of a conservation deduction. The gift must be
(a) of a qualified real property interest; (b) to a qualified organization; and (c) exclusively used for conservation purposes.
4.
Qualified real property interests are: (a) the entire interest of the donor other than a qualified mineral
interest; and (b) a restriction granted in “perpetuity”

on the use which may be made of real property. Code
Section 170(h)(2). A qualified mineral interest is the
donor’s interest in subsurface oil, gas, or other minerals and the right to access such minerals. Treasury
Regulation Section 1.170A-14(b)(1)(i).
5.
Because of the qualified mineral interest caveat
in Code Section 170(h)(2)(A), many are of the belief
that an outright gift of the fee interest in land will
not be considered a “qualified’ real property interest
and thus would not be under the Enhanced Incentive
regime mentioned below.
6.
Acceptable donee organizations include governmental units and organizations that “normally
receive” a substantial part of support from direct or
indirect contributions from the general public. The
organization must have the commitment to protect the
conservation purposes of its donations and the resources to enforce the restrictions, but “need not set aside
funds to enforce” the conservation easements to which
it is a party. Treasury Regulation Section 1.170A-14(c)
(1).
7.
The four specific “conservation purposes” are
the preservation of land for (a) outdoor recreation
and education of the general public; (b) a significant
environmental system; (c) open space, pursuant to a
governmental policy or which is for the scenic enjoyment of the general public, and which in either event
yields a significant public benefit; or (d) an historically
important land area or a certified historic structure.
Code Section 170(h)(4).
8.
The “perpetuity” requirement is an essential
attribute of all allowable conservation easement projects. Code Sections 170(h)(2)(A) and 170(h)(2)(5)(A).
Accordingly, f there is a mortgage on the property, the
mortgage holder must subordinate its interest to the
organization. Treasury Regulation Section 1.170A14(g)(2). If the surface and mineral interests have been
severed, the taxpayer must show that the “probability”
of extraction or removal of minerals by surface mining
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is “so remote as to be negligible.” Treasury Regulation
Section 1.170A-14(g)(4)(ii).

14.
When the “before and after” valuation is used,
the fair market value prior to the contribution must
take into account “not only the current use of the property but also an objective assessment of how immediate or remote the likelihood is that the property, absent
the restrictions, would in fact be developed, as well as
any effect from zoning, conservation, or historic laws
that already restrict property’s highest and best use.”
Treasury Regulation Section 1.170A-14(h)(3)(ii).

9.
Every charitable conservation deduction must
meet all of the general rules of Code Section 170. For
example, there must not be a quid pro quo given by
the donee to the donor that negates donative intent.
10.
Like all gifts of appreciated property, a charitable conservation deduction will be limited to the
taxpayer’s adjusted cost basis in the real estate if the
property has a holding period of less than twelve
months or is dealer property.

15.
Special benefits applied as recently as December 31, 2014 to conservation gifts by individuals. Specifically (a) any qualified conservation contribution
was allowed up to 50 percent of an individual’s Contribution Base (100 percent for any “qualified farmer
or rancher”); and (b) the carryover period for individuals was extended from five years to fifteen. Code
Section 170(b)(1)(E). (These two aspects of conservation easements are collectively called the “Enhanced
Incentive”)
.
16.
The Enhanced Incentive first became effective
for tax years 2006 and 2007, with a “sunset” clause in
Code Section 170(b)(1)(E)(vi) that would have ended
the Enhanced Incentive for contributions after December 31, 2007.

11.
A deduction will generally not be allowed if
the contribution would accomplish one of the enumerated conservation purposes, but would permit
destruction of other significant conservation interests.
However, a use necessary for the protection of the
conservation interests that are the subject of the contribution may be permitted even though it is destructive
of other conservation uses. Treasury Regulation Section 1.170A-14(e).
12.
The taxpayer may reserve rights in a conservation easement as long as the exercise of such rights
does not “impair the conservation interests associated
with the property . . . .” Treasury Regulation Section
1.170A-14(g)(5). In these events, the taxpayer must
make certain information (referred to as “Baseline
Documents”) available to the qualified organization
before the donation is made.

17.
The sunset clause has been extended several
times, most recently by the Conservation Easement
Incentive Act of 2014 that retroactive allowed deductions under the Enhanced Incentive through December
31, 2014.

13.
There are extensive Treasury Regulations
regarding the valuation of the contribution. Treasury
Regulation Section 1.170A-14(h). Where no “substantial record” exists of sales of easements “comparable”
to the donated easement, then the difference between
the fair market value of the property before and after
the grant of the easement is generally the measure of
value. Treasury Regulation Section 1.170A-14(h)(3)
(i).

18.
Similar law (the “Special Sub-S Provision”)
has also applied since 2006 to shareholders of Subchapter S corporations making charitable gifts. The
Special Sub-S Provision allows the shareholder to
deduct property gifts to the extent of fair market value,
without limitation to basis in stock and indebtedness.
See Code Sections 1367(a)(2)(B), 1367(a) (flush
language at the end), 1366(a)(1)(A), 1366(d)(1), and
1366(d)(4).
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19.
The Special Sub-S Provision has its own “sunset” clause that likewise allowed this favorable treatment only through December 31, 2014.

by other taxpayers, or by the Service in disposition
of other cases. See Code Section 6110(k)(3). Even
so, Private Letter Ruling 200208019 (Feb. 22, 2002)
is memorable. To my knowledge, this is the earliest
IRS pronouncement touching on the “conservation
partnership.” In PLR 200208019, two former employees of a farm partnered with a local resident “heavily
involved in conservation” so that all three were able to
take their partnership shares of a conservation easement deduction. The ruling relied in part on Treasury
Regulation Section 1.703-1(a)(2)(iv) to the effect that
charitable contributions made by a partnership are
considered as having been paid by the partners according to their distributive partnership shares.

20.
On July 21, 2015, the Senate Finance Committee approved a tax extenders package, which, if enacted, would give effect to both the Enhanced Incentive
and the Special Sub-S Provision through December
31, 2016.
21.
Sub-S corporations who desire to make property gifts in 2015 find themselves in a more uncertain
situation than do individuals and partners in a similar
position. Without enactment of the extenders legislation, Sub-S shareholders would be limited to the cost
basis of their stock for Code Section 170 deductions
this year. Individuals and partners would still be allowed 2015 deductions for the fair market value of the
donated property, subject to Code Section 170(e). If
the extender bill does not become law, the Enhanced
Incentive would no longer apply, so that the allowed
deduction amount for charitable conservation gifts
by individuals and partners would be diminished to
thirty percent of adjusted gross income, instead of fifty
percent, and the carry over period would be reduced to
five years, instead of fifteen.

2.
Curious Client Returns From Bonefishing.
In the summer of 2002, I was approached by a local stockbroker who had befriended a conservationist while bonefishing in the Bahamas. In exchanging
business and other stories, the two discussed the
possibility of a “marriage” between owners of land
with conservation value and high bracket taxpayers.
I knew a good bit of partnership tax then, but nothing
at all about conservation easements! Over a weekend,
I experienced an epiphany of sorts. If the familiar
partnership rules of Code Sections 702(a)(4), 703(a)
(2)(C), 704(d), and 705(a)(2)(B) were combined with
conservation gifts under Code Section 170(h), satisfactory results might be attainable. When Code Sections
170(e), 708, and 1223(2) were added to this “brew,”
the prospect of immediately sharing the charitable
deduction with new partners became a potential consequence.

D.
SIGNAL EVENTS FROM 2002-2015. Candidly, I have only been aware of Code Section 170(h)
since the summer of 2002, when my practice entered
its twenty-fourth year. Many important concepts have
emerged during the last fourteen years. Here I give a
chronological and subjective account of some noteworthy developments:

3.
Application to the Kiva Dunes Conservation.
During December 2002, I had the opportunity to apply
the learning from earlier that year. I have written about
Kiva Dunes before. Suffice it to say that Larry Drummond and wife transferred 61 percent of their LLC
and filed a conservation easement, all in the last week
of 2002. The “latecomer” members together were allocated 61 percent of a $30.5 million conservation gift!

1.
Private Letter Ruling 200208019. A “private”
letter ruling is a written determination by the IRS National Office about the tax consequences of a specific
business transaction. They are limited in application
to the taxpayer making the making the ruling request.
Although indicative of IRS policy, private letter rulings are not to be relied on, used, or cited as precedent
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4.
Kiva Dunes Conservation-The Victory: July
22, 2009, marked a big event in conservation circles
because the Kiva Dunes decision was released then.
After a hotly contested trial in Birmingham, Alabama,
the government acknowledged habitat conservation
purpose in its opening post-trial brief. This concession perhaps was in part because testimony established
that the property was a stopping-off point for migratory birds. The remaining issue in Kiva Dunes was
the amount of the easement. The Court noted that
valuation is not a “precise science” but a “question of
fact to be resolved on the basis of the entire record.”
Drummond’s team used Claud Clark, of Magnolia
Springs, Alabama, as a trial expert. (He had also prepared Form 8283 which was a part of the federal tax
return). In 2002, Clark had over 20 years’ experience
with the local market. The Commissioner offered the
testimony of an Atlanta-based appraiser who had been
to Baldwin County, Alabama only twice. The experts
both used a discounted cash flow (“DCF”) analysis of
a hypothetical residential subdivision to calculate the
before value of the 141-acre golf course if developed
for residential use. Supporting assumptions about the
number of lots available for sale, average lot prices,
and lot absorption periods differed drastically. Clark
gave a $32 million figure for the “before” easement
value, while the government witness testified to only
$10 million. The Court found Clark’s testimony to be
“credible” and said that his assumptions were “reasonable and amply supported by the evidence presented at
trial.” The ultimate holding of Kiva Dunes sustained
$28,656,004 of the $30,588,235 originally claimed
charitable conservation gift. The opinion in Kiva
Dunes, as well as the trial testimony and briefs, did not
address in any way the entry of the new members late
in 2002, or for that matter any other possible conservation partnership issues.

taxpayer’s valuation report and testimony were totally
excluded from evidence under Daubert v. Merrell
Dow Pharm., Inc., 509 U.S. 579 (1993). As a result,
a claimed conservation deduction of $3,245,000 was
decimated to $42,400. In granting the Commissioner’s
motion to exclude, the Court observed that “an expert
loses usefulness to the Court and loses credibility
when giving testimony tainted by overzealous advocacy.” In addition, Boltar noted a “cottage industry of
experts who function primarily in the market for tax
benefits . . . .” The battle lines were formed!

6.
A Golf Course near Kansas City. Crossmotions for summary judgment were at issue in RP
Golf, LLC v. Comm’r, T.C. Memo 2012-282. The Tax
Court docket sheets for RP Golf demonstrate an IRS
approach of raising preliminary or technical points in
advance of trial on the merits. This strategy is understandable, since a factual battle of expert appraisal witnesses is to be avoided by the Service when possible.
One issue in RP Golf was whether the taxpayer complied with the requirement of Code Section 170(f)(8).
That substantiation and recordkeeping provision calls
for a “contemporaneous written acknowledgement” by
the donee organization. The Court found that language
in the easement itself was sufficient. The critical inquiry centered on Code Section 170(f)(8)(B)(ii), which
requires confirmation that no “goods or services” were
exchanged by the organization for the gift. There was
no suggestion in the record that the donee had in fact
provided goods or services to the taxpayer. Rather
the question was whether the contemporaneous written acknowledgment was in acceptable form. General
language in the RP Golf easement stated the contribution was made “in consideration of the covenants and
representations contained herein and for other good
and valuable consideration.” An “integration” clause
in the RP Golf easement provided that the easement
5.
The Boltar Warning. After the Kiva Dunes
contained the “entire agreement” between the parties.
triumph came the decision in Boltar, L.L.C. v. Comm’r, On this account, the Court held for the taxpayer on the
136 T.C. 326 (2011). Boltar represented a clear win
substantiation issue.
for the Commissioner in what was shaping up as an
ongoing battle in the conservation easement field. The
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The other argument before the Court dealt with
the variety of “open space” conservation purpose that
is dependent on a “clearly delineated” governmental
policy. Code Section 170(h)(4)(A)(iii)(II). The statute
on which the taxpayer relied is applicable to counties having more than 200,000 residents, or adjoining
jurisdictions. Even though the National Golf Club of
Kansas City was within the greater Kansas City area,
the actual configuration of the relevant counties and
towns kept this site from qualifying under the Missouri statute. The RP Golf trial was held in June 2013.
As recently as August 14, 2015, the parties filed a
First Amendment to First Supplemental Stipulation
of Facts. My conversations with taxpayer’s counsel
suggest that the no end is near for the RP Golf brawl.
Without getting to the valuation issue, there are disputes about the subordination of mortgage requirement
under Treasury Regulation Section 1.170A-14(g)(2)
and a contested habitat conservation purpose under
Code Section 170(h)(4)(A)(iii). At stake in RP Golf is
a claimed a $16.4 million deduction on the taxpayer’s
2003 federal return.
7.
Gravel and Aggregate from Southeastern
Colorado. I include in my subjective case review
Esgar Corp. v. Comm’r, 744 F.3d 648 (10th Cir. 2014)
(affirming Esgar Corp. v. Comm’r, T.C. Memo. 201235), simply because the preserved land value was the
removal of gravel from a property. This is different
from the more typical conservation easement where
proposed use is some form of residential development.
In Esgar Corp., three related taxpayers claimed contribution deductions totaling almost $2,300,000. The Tax
Court cut these deductions in total to slightly less than
$150,000. The main dispute was the HBU of the properties. The Tax Court sided with the Commissioner
in finding the HBU to be agricultural use. The Tenth
Circuit Court of Appeals upheld the Tax Court, saying:
“The Tax Court was not bound to accept gravel mining as the properties’ highest and best use if that use
was not reasonably probable to manifest in the reasonably near future.” In its objective assessment of the
likelihood that the properties would be developed into

a gravel mine, the Tax Court found: (1) as of 2004,
there was no unfulfilled demand for gravel in Prowers
County, Colorado; (2) demand from the “Front Range”
corridor (i.e., eastern side of the Rocky Mountains in
Colorado and Wyoming) was not poised to increase;
(3) supply produced by the four existing local gravel
pits was sufficient to satisfy any increases in demand;
and (4) transporting the gravel by rail to the Front
Range was not a “reasonable foreseeable possibility”
in 2004.
8.
2014 Touchdown in the Tax Court. In Palmer
Ranch Holdings Ltd. v. Comm’r, T.C. Memo. 201479, the taxpayer’s principal was Hugh Culverhouse,
Jr.. Mr. Culverhouse’s now deceased father owned the
NFL Tampa Bay Buccaneers. The claimed deduction
was $24 million, while the IRS position was $7 million. The property was a Development of Regional
Impact (DRI) in Sarasota County, Florida. End result?
A conservation easement deduction of just under $20
million was allowed by the Tax Court. Among the hazards that taxpayer’s counsel navigated were (1) zoning designation and permitted residential density; (2)
rezoning history involving prior unsuccessful rezoning
attempts; (3) environmental concerns, including a portion of the land that was a bald eagle nesting area; and
(4) allowable road access.
9.
A Ranch House Tussle.
On July 15,
2015, the Tax Court released its decision in Bosque
Canyon Ranch. The opinion ends a case that was filed
in the first month of 2009. The Bosque Canyon Ranch
ruling serves as a reminder of a number of things: (a)
fundamental real property concepts; (b) the labyrinth
of conservation easement requirements; (c) the complex guidelines pertaining to partnership taxation; and
(d) the general rules that govern all types of charitable
giving. Bosque disallowed two conservation easements for a residential developments in the Texas Hill
Country. Highlights were:
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•
Taxpayers were not entitled to any of the $15.9
million in deductions claimed because: (1) certain
potential permissible changes of the encumbered land
meant that the restrictions were not “permanent”; and
(2) the Baseline Documents were not sufficient to
establish the conditions of the property prior to conservation easements.
•
The general partners had income under the
“disguised sale” doctrine. Code Section 707(a)(2)(B).
Under a marketing campaign, each “limited partner”
paid to the partnership a set amount of cash, for the
“distribution” of a specific homesite. After community amenities were installed, all remaining cash was
“distributed” to the general partner. This sequence was
a textbook case of a disguised sale.
•
“Gross valuation misstatement” penalties equal
to forty percent of the tax liability were imposed.
I have closely followed the Bosque Canyon
Ranch case since a Summary Judgment Motion was
filed in 2011. One issue raised by the government’s
motion was the status of investors as “bona fide” partners. The Commissioner argued that Commissioner
v. Culbertson, 337 U. S. 733 (1949) controlled. That
Supreme Court holding involved a cattle breeder father and his four sons. The holding in Culbertson was
that there was no partnership among the five where
the sons did not contribute either capital or services.
Today we would call that arrangement a misplaced
attempt to “split” income with lower bracket family
members of the next generation. The Summary Judgment Motion was denied from the bench in Bosque
Canyon Ranch. Although both parties addressed this
issue during trial and in their post-trial briefs, the
Court did not base its decision in any way on Culbertson.
10.
Another Trial In The Magic City. The trial
in Pine Mountain Preserve, LLP v. Commissioner
(Docket Number 008956-13) was held in Birmingham in April, 2015. The taxpayer was affiliated with a
long-time local real estate developer. The partnership
included a number of investor-partners. The partnership owned sixty two hundred acres. Twelve hundred

acres were made subject to a conservation easement,
while five thousand acres were separately retained as
an investment property. Although the “permanency” of
the easement is at issue, it appears that the value of the
easement may be decisive. Claud Clark (the taxpayer’s
appraiser in Kiva Dunes) did the appraisal report attached to the tax return. His valuation for the conservation easement was thirty-three million dollars, based
on a highest and best use of the 1,200 acres as residential development. At trial, the Commissioner presented
an IRS-employed appraiser. His opinion was that the
HBU was for use as timberland. His value conclusion
was only two million dollars. Taxpayer’s trial expert
testified that the value was ninety-nine million dollars!
Simultaneous opening briefs were filed on August 11,
2015. It will be fascinating to watch how the wildly
divergent views are resolved by Judge Morrison.
E.
CONCLUDING OBSERVATIONS. With
Bosque Canyon Ranch added to the growing case law
of conservation partnerships, we are reminded of the
numerous lessons to be learned and applied to these
proposed deals:
1.
The property must have unique attributes to
support one or more of the “conservation purposes”
named in Code Section 170(h)(4).
2.

The easement must be “permanent.”

3.
Where rights are retained by the partnership,
complete Baseline Documents should be timely prepared.
4.
An study of the land may be required to establish that zoning, access, utilities and other infrastructure needed to support a proposed HBU exist or are
assured.
5.
A real estate title report, including a mineral
abstract and opinion, should be completed to verify
that title is consistent with the gift.
6.
A mineral abstract and opinion and/or a licensed geologist’s evaluation and report may be appropriate.
continued on p. 21
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6.
Mortgages of record must be timely released or
subordinated to the conservation restrictions.
7.
Both a top-notch “qualified appraisal” and
“review appraisal” under the Uniform Standards of
Professional Appraisal Practice are essential.
8.
Under some circumstances, separate experts
should produce market demand and HBU reports.
9.
The partnership should always be properly
structured.
10.
All of the recordkeeping and substantiation
requirements must be scrupulous maintained.
Decisions in this complex area of the law should be
made on a case-by-case basis with your tax and real
estate counsel and advisors.
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A Note on Meeting Evaluations
Thanks to all of you who attended the Scottsdale Meeting and especially those responded to the evaluations
survey. Overall the evaluations of the educational program were very good and the Programs Committee is now
hard at work putting the finishing touches on the programs for Baltimore in October 2015 and planning for San
Diego in March 2016 and New York in October 2016.
Our response rate to the evaluations survey is lower than we would like and although it is in line with CLE
industry expectations we encourage you to help us improve it. The evaluations are reviewed by the Programs
Committee, the Executive Committee and the Meetings Committee. Your input is very important and in the
past several years has resulted in significant changes to programming and the evaluations survey. Your narrative
comments are especially helpful and we thank you for your helping us improve our programming content with
you suggestions.
On behalf of the Programs Committee, I thank you again for your participation in the evaluations process and
your contributions to the programming provided by the College for its Fellows. We look forward to seeing you
in Baltimore in October.

David S. Gordon
Programs Committee Vice-Chair,
Evaluations & Orientation

22

