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Synopsis

Taking a sample condominium declaration and by-laws for a high-rise mixed-use 
condominium, this material interjects annotations and comments to specific provisions as a 
practitioner’s guide to concerns which are raised in the mixed-use situation.  The example selected is 
a relatively early development, simple only in that there are two main users:  residential 
condominium unit owners and one large commercial condominium unit.  The comments are 
particularly intended to help the review for attorneys, developers, lenders and commercial tenants 
faced with the review of such condominium documents.  The material was created to accompany the 
article “mixed-use condominiums: overview,” in the March, 2003 panel presentation to the American 
College of Real Estate Lawyers entitled “So, You Thought You Were A Sophisticated Real Estate 
Lawyer: Mixed-use Condominiums and the otherwise Sophisticated Real Estate Lawyer.” 
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[SAMPLE ]DECLARATION 

ESTABLISHING A PLAN FOR CONDOMINIUM OWNERSHIP OF 
PREMISES LOCATED AT 146 WEST 57TH STREET, NEW YORK, NEW 
YORK PURSUANT TO ARTICLE 9-B OF THE REAL PROPERTY LAW 
OF THE STATE OF NEW YORK 

NAME: METROPOLITAN TOWER 
CONDOMINIUM 
146 WEST 57TH STREET 
NEW YORK, NEW YORK 

SPONSOR:  

 

DATE OF DECLARATION:      , 1986 

SECTION:  

BLOCK:  

LOT: Formerly Lots  

 Currently Lots  

COUNTY: NEW YORK 

RECORD AND RETURN TO: 
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DECLARATION ESTABLISHING A CONDOMINIUM FOR PREMISES LOCATED AT 
146 WEST 57TH STREET, NEW YORK, NEW YORK, PURSUANT TO ARTICLE 9-B 
OF THE REAL PROPERTY LAW OF THE STATE OF NEW YORK 

Carven Associates, having an office c/o Harry Macklowe Real Estate Co., 305 East 46th 
Street, New York, New York 10017 (hereinafter referred to as “Sponsor”), does hereby declare: 

ARTICLE I. 
 

SUBMISSION OF PROPERTY 

Sponsor hereby submits the land, more particularly described on Schedule A attached hereto 
and made a part hereof, (the “Land”) together with the building and improvements thereon erected 
(the “Building”) owned by Sponsor in fee simple absolute (the Land and Building hereinafter called 
collectively the “Property”) to the provisions of Article 9-B of the Real Property Law of the State of 
New York (the “Condominium Act”). 

In this model, all of the land comprising both commercial and residential 
usage is submitted to the provisions of the Condominium Act.  An 
evolution in the law after the “first generation” condominium statutes 
may easily permit the creation of a condominium regime in only a 
portion of the property.  (Even if the state’s condominium statutes does 
not otherwise permit this structure, it is intellectually possible to envision 
a vertical sub-division which creates slices in the air of different fee 
estates, only one of which is then submitted to the condominium form of 
ownership.  Accordingly, another approach creates a vertical sub-
division with separate condominium and non-condominium ownerships 
sharing joint building facilities.  The condominium regime is created 
under a separate declaration, and the co-owners’ benefits and burdens 
are contained in an operating (or reciprocal easement) agreement.) 

Although this example is for a single high rise building with only three 
different types of condominium units, similar concerns are essentially 
raised in a property where there are more kinds of units, where there is a 
different structure or where there is a horizontal development. 

For further discussion, see accompanying discussion “Mixed Use Mixed 
Ownership Developments, Air Space Subdivision Techniques and 
Issues,” by David M. Van Atta. 

ARTICLE II. 
 

AREA AND LOCATION OF LAND 

The Land on which the Building is situated is located at 146 West 57th Street, in the City, 
County and State of New York. 
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ARTICLE III. 
 

DESCRIPTION OF BUILDING 

The Building erected on the Land includes one mixed-use tower building containing   
  stories plus an elevator machine room floor and a Main Roof, with two hundred forty-six 
(246) Residential Units, fourteen (14) Housekeeper Units, and one (1) Commercial Unit.  A more 
detailed description of the Building is annexed hereto and made part hereof as Schedule B. 

  Timing can be a problem under some state condominium statutes that  
   require substantial completion of the building before the Declaration is  
   recorded. This can limit the ability to obtain separate financing or  
   convey interests as might be contemplated by the developer, particularly  
   when a large commercial unit owner is involved. In those instances, the  
   developer may be forced to use a reciprocal easement agreement in  
   conjunction with a vertical subdivision (a “common law condominium”), 
   at least until the structure is completed. In terms of the mechanics of  
   documentation, the condominium documents might be exhibits to the  
   reciprocal easement agreement and might be recorded and implemented 
   automatically upon the occurrence of completion. 

ARTICLE IV. 
 

NAME OF CONDOMINIUM; BY-LAWS 

(a) This Condominium shall be known as “Metropolitan Tower Condominium” (the 
“Condominium”). 

(b) Attached to this Declaration and made a part hereof are the By-laws of Metropolitan 
Tower Condominium, which By-laws set forth detailed provisions governing the operation, use 
and occupancy of the Condominium.  Said By-laws, as they may be amended from time to time 
are hereinafter referred to as the “By-laws.” 

This format of documentation calls for a separate Declaration of 
Condominium and By-Laws.  However, other structures do not 
necessarily carve out operating By-Laws, which may actually be 
included in the appropriate Declaration, or even in the reciprocal 
easement or operating agreements. 

ARTICLE V. 
 

DEFINITIONS 

Unit.  Any space in the Building designated as a Residential, Housekeeper or Commercial 
Unit in the Declaration, together with said Unit’s appurtenant undivided interest in the Common 
Elements.  All such Residential, Housekeeper and Commercial Units are collectively called “Units”. 
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Residential Unit.  A Unit designated as such in the Declaration, together with said Unit’s 
appurtenant undivided interest in the Common Elements.  References in this Declaration and the By-
laws to Residential Units shall be deemed to include and apply to Housekeeper Units unless 
otherwise indicated.  All such Units are sometimes collectively referred to herein as the “Residential 
Units”. 

Housekeeper Unit.  A Unit designated as such in the Declaration, together with said Unit’s 
appurtenant undivided interest in the Common Elements.  References in this Declaration and the By-
laws to Residential Units shall be deemed to include and apply to Housekeeper Units unless 
otherwise indicated. 

Residential Unit Owner.  The owner of a Residential Unit and/or of a Housekeeper Unit 
(referred to collectively as “Residential Unit Owners”). 

Residential Section.  The portion of the Building containing the Residential Units, 
Housekeeper Units and the Residential Limited Common Elements. 

There is always a tension among different kinds of unit owners.  
However, sometimes certain groups of uses are so closely related that for 
all intents and purposes they will be treated together, charged for 
common expenses in the same manner and otherwise will operate their 
portion of the property together.  In these circumstances, as here, 
portions of the building may be grouped in such a manner, so that in this 
example the Residential Units and Housekeeper Units (which, obviously, 
will be closely related to the Residential Units) are said to be in the 
Residential Section of the building.  The document provides that these 
kinds of Unit Owners will be primarily responsible with respect to 
everything within the Residential Section (to the extent that it does not 
affect something in common with the Commercial Units). 

Commercial Unit.  The Unit designated as a Commercial Unit in the Declaration, together 
with said Unit’s appurtenant undivided interest in the Common Elements. 

Commercial Unit Owner.  The owner of the Commercial Unit. 

ARTICLE VI. 
 

UNITS 

Annexed hereto and made a part hereof as Schedule C is a list of all Units in the Building 
containing Unit designations, tax lot numbers, location, percent of interest in the Common Elements, 
approximate area, number of rooms and Common Elements to which each Unit has immediate 
access.  The location of each Unit is shown on the floor plans of the Building (the “Floor Plans”) 
certified by Schuman, Lichtenstein, Claman & Efron, Architects, intended to be filed in the Office of 
the City Register, New York County (the “City Register’s Office”), simultaneously with the 
recording of this Declaration. 
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Interested parties should endeavor to review the filed floor plans, to 
make sure that, in fact, the portion of the property which they believe is 
to be within their dominion is allocated for their use.  Equally important 
is checking that limited common elements are designated properly and 
will be within the purview of the appropriate unit owners. 

ARTICLE VII. 
 

DIMENSIONS OF THE UNITS 

(a) The Commercial Unit consists of the area measured (i) horizontally from the Unit 
side of the glass or concealed block work of the exterior walls, to the Unit side of the opposite 
exterior walls and (b) vertically from the top of the concrete floor to the underside of the 
concrete ceiling of the floor above the Unit. 

(b) Each Residential and Housekeeper Unit consists of an enclosed area measured (i) 
horizontally from the Unit side of the glass or concealed block work of the exterior walls to the 
center line of the drywall partitions separating one Unit from another Unit or to the Unit side of 
the concealed block work or concealed concrete structural walls and partitions separating a Unit 
from corridors, stairs, elevators, and other mechanical equipment spaces and (ii) vertically, from 
the top of the concrete floor to the underside of the concrete ceiling of the floor above the Unit. 

This textual description of the units is formulaic, but might not answer 
every question as to where a unit ends or as to carve outs of particular 
spaces which are actually common elements or limited common 
elements.  Accordingly, review of the floor plans by the client, its 
architect, or even the attorney, can be advisable. 

In a mixed use building where the portion of the property allocated to 
only one particular use is the portion of the property which is submitted 
to a condominium regime, it is critical to carefully establish unit 
boundaries and to understand how these will assist in ascertaining the 
responsibility for maintenance, repair or replacements of portions of the 
property, whether portions of an actual unit or common elements.  
Within a condominium structure itself, the creation of separate 
categories of common elements (such as General Common Elements, 
Residential Limited Common Elements, Commercial Limited Common 
Elements and Special Limited Common Elements) should help avoid the 
typical disputes between co-owners as to financial responsibility for 
maintenance, repair and replacements of portions of the property, 
particularly disputes which arise with respect to the share of 
responsibility with respect to common elements. 
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ARTICLE VIII. 
 

USE OF UNITS 

(a) As more particularly set forth in the By-laws, Residential and Housekeeper Units 
may be used only as a residence or for any legal home occupation or other purpose permitted 
under the certificate of occupancy for the Building and zoning classification for the Property.  A 
Residential Unit owned or leased by an individual, corporation, partnership, fiduciary or any 
other entity (including, but not limited to, embassies and consulates of foreign governments), 
may only be occupied by said individual, or an officer, director, stockholder or employee of such 
corporation, or a partner or employee of such partnership, or said fiduciary (including directors, 
officers, stockholders or employees of corporate fiduciaries or partners or employees of 
partnership fiduciaries) or the beneficiary of said fiduciary, or a principal or employee of such 
other entity, respectively, or members of the immediate family or guests of any of the foregoing 
(and nothing contained in this sentence shall be deemed to prohibit the exclusive occupancy of 
any Residential Unit by such family members or guests).  A Residential Unit may be used as a 
professional office or for any other lawful purpose, provided such use does not violate the terms 
and conditions of the then existing certificate of occupancy for such Residential Unit, complies 
with all applicable governmental regulations and the Board of Managers gives prior written 
permission for such use.  Residential Units may only be leased or sold in accordance with the 
By-laws and the Rules and Regulations. 

(b) Notwithstanding the foregoing or anything contained in the By-laws or the Rules and 
Regulations to the contrary, Sponsor or its designee may, without the permission of the Board of 
Managers, (i) use or grant permission for the use of any Residential Unit owned by Sponsor or its 
designee, other than Residential Units purchased by or for the use of Sponsor or its designee, 
until such time as the same may have been sold (i.e., an “Unsold Residential Unit”) as a 
professional office or for any other purpose provided such use is permitted by law, does not 
violate the then existing certificate of occupancy for such Residential Unit and the user of such 
Unit complies with all applicable governmental regulations and (ii) use any Unsold Residential 
Units as models and sales and/or promotion offices in connection with the sale or rental of other 
Residential Units or for any other purpose, subject only to compliance with applicable 
governmental laws and regulations. 

(c) The Commercial Unit may be used for any lawful purpose (except as otherwise 
prohibited by this Declaration or the By-laws), including, but not limited to garage space, 
department and other retail stores, banks, restaurants and commercial and professional offices.  
No income derived from any use of the Commercial Unit will constitute income to the Board of 
Managers or any Residential Unit Owner. 

All parties, particularly Commercial Unit Owners and their mortgagees 
and tenants are to make sure that condominium documentation permits 
their required uses.  They also want to make sure that these provisions 
cannot be amended without their consent.  On the other hand, other unit 
owners, such as Residential Unit Owners, might want to see if there are 
any limitations on the use of commercial portions of the property, which 
may well affect their quality of life.  Thus, it is not unusual for developers 
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to set limits on use of commercial space where their residential market 
would not tolerate certain kinds of uses which it is felt might be 
somewhat noxious.  Common exclusions are for food markets, 
restaurants, businesses engaging in sales and pornographic materials or 
in live shows; betting parlors; etc. 

ARTICLE IX. 
 

COMMON ELEMENTS 

(a) The Common Elements of the Condominium (the “Common Elements”) consist of 
the entire Property including the Land, and all parts of the Building and improvements thereon 
other than the Units (except for the Commercial Limited Common Elements, as hereinafter 
defined, which are included in the Commercial Unit).  The Common Elements include, but are 
not limited to, those rooms, areas, corridors, spaces and other parts of the Building and all 
facilities* therein for the common use of the Units and the Unit Owners or which are necessary 
or convenient for the existence, maintenance or safety of the Property.  The Limited Common 
Elements of the Condominium (the “Limited Common Elements”) consist of those Common 
Elements which serve or benefit exclusively (a) the Residential or the Residential Unit Owners 
(in which event they are called “Residential Limited Common Elements”) or (b) the Commercial 
Unit or the Commercial Unit Owner (in which event they are called “Commercial Limited 
Common Elements”).  A Common Element which is not a Limited Common Element is a 
“General Common Element”.  Within the category of Commercial Limited Common Elements is 
the subcategory called “Special Commercial Limited Common Elements”, which are 
Commercial Limited Common Elements appurtenant to the Commercial Unit, the use of which is 
restricted to the owner of such Commercial Unit. 

It can often be a productive exercise to compare the textual provisions of 
the condominium documents to the floor plans to see if they are 
consistent in demarcating common elements.  This will help to assure 
that unit owners who need certain facilities will, in fact, have access.  The 
preliminary examination can also forestall future arguments over 
responsibilities for certain facilities and the sharing of expenses.   

                                                 
*  As used herein, the word “facility” or “facilities” includes, but is not limited to, the following items 

(grouped more or less functionally) which are set forth only for the purpose of illustrating the broad scope 
of that term: system, equipment, apparatus, convector, radiator, heater, convertor, heat exchanger, 
mechanism, device, machinery, induction unit, fan coil unit, motor, pump, control, tank or tank assembly, 
installation, condenser, compressor, fan, damper, blower, thermostat, thermometer, coil, vent, sensor, shut-
off valve or other valve, gong, panel, receptacle, outlet, relay, alarm, sprinkler head, electric distribution 
facility, wiring, wireway, switch, switchboard, circuit breaker, transformer, fitting, siamese connection, 
hose, plumbing fixture, lighting fixture, other fixture, bulb, sign, telephone, meter, meter assembly, 
scaffolding, piping, line, duct, conduit, cable, riser, main, shaft, pit, flue, lock or other hardware, rack, 
screen, strainer, trap, drain, catch basin, leader, filter, incinerator, canopy, closet, cabinet, door, railing, 
coping, step, furniture, mirror, furnishing, appurtenance, urn, basket, mail box, carpeting, tile or other floor 
covering, drapery, shade or other window covering, wallpaper or other wall covering, tree, shrubbery, 
flower or other planting and horticulture or planting tub or box. 
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(b) The General Common Elements consist of the following: 

— The Land, together with all easements, rights and privileges appurtenant thereto. 

— To the extent located below the 32nd floor of the Building, all foundations, footings, 
columns (except the following columns, and their respective concrete footings, 
girders and beams, which serve the Commercial Unit exclusively−27, 29, 30, 32, 33, 
34, 35, 36, 40, 41, 42, 43, 44), girders, beam supports, interior sheer walls, and fire 
staircases, stairs and landings. 

— Fire pump room with manual and automatic fire pumps located in the first below-
grade level and sump and ejector pumps located in the second below-grade level. 

— Water meters (located in the first below-grade level), two 12” combined house 
sewers, two 12” sanitary house drains which connect the combined house sewer lines 
to sanitary house drains, one 8” storm house drain and one 10” storm house drain 
which connect the combined house sewer lines to storm leaders, two house traps and 
two 6” fresh air intakes, which serve the sanitary system and one 8” and one 10” 
running trap which serve the storm drain systems. 

— That portion of the hallways, corridors and common mechanical space in the first 
and second below-grade levels which are not Limited Common Elements including, 
gas meter room, steam meter and pump room, switchboard room, telephone room, 
utility transformers and network compartments containing the Con Edison high 
voltage lines, elevator machine room, freight elevator and pit, and ductwork and 
plenums which supply HVAC for the General Common Elements. 

— Fire standpipe siamese connections located at the exterior of the Building on 56th 
Street and 57th Street and fire command station located on the ground floor of the 
Building. 

— Riser control valve for common 6” fire standpipe riser (located on the first below-
grade level) in Stair No. 2. 

— Emergency generator room in the 31st floor mechanical equipment room, emergency 
generator area on the 31st floor and exhaust system including fan, ductwork and 
related controls which serve the emergency generator located in the 31st floor 
mechanical equipment room. 

— Telephone service cable entering the Building from West 57th Street to the first 
below-grade level. 

— Lighting equipment which illuminates the Plaza on 56th Street and exterior 
entrances. 

— Section valves for the common 6” fire standpipe riser located on the 8th and 17th 
floors, 6” fire standpipe located in Stair No. 2 rising from the ground floor to the 
house tank on the 79th floor, telephone chase containing residential and commercial 
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telephone cables, electrical conduit (excluding all facilities in that conduit which are 
Limited Common Elements), automatic booster fire pump system, Class E fire alarm 
and communication system, common fire alarm risers and sprinkler system. 

— Air shaft and louvers on the east wall above the first floor roof of the adjoining 
building and on the south elevation above the ground floor storefront which supplies 
fresh air to the mechanical equipment room and the ventilation and air-conditioning 
unit in the second below−grade level and which supplies fresh air to the first below-
grade level and portions of the ground floor. 

— Exhaust plenums and exhaust penthouse which serve the mechanical equipment 
rooms in the two below-grade levels. 

— Rooms housing common mechanical equipment on the 31st floor and the house 
tanks and the cooling tower on the 79th floor, including their respective concrete 
floor slabs and ceilings, columns, girders, beam supports, interior sheer walls, 
exterior walls and any staircases, landings and stairs and corridors, hallways and 
passages leading to these rooms. 

— House tanks located on the 79th floor which supply the domestic water system and 
fire standpipe system to the Building. 

— Truck loading dock, driveway and all vehicle areas appurtenant thereto. 

— Pipe shafts which accommodate pipes serving both the Residential Section and the 
Commercial Unit. 

— Portions of the steam main entering the Building on the first below−grade level to 
the pressure reducing valve stations. 

— Pipe shafts and electrical risers on all floor levels serving the Commercial Unit and 
Residential Section. 

— Window washing equipment and related tracks, supports, rigging and other 
apparatus. 

— The Plaza on 56th Street. 

— The Main Roof (excluding the observation deck, which is a Residential Limited 
Common Element), the roofs on the 32nd floor, 31st floor and the southeast portion 
of the 30th floor. 

— All passages and corridors, mechanical and other rooms, areas and spaces located in 
the Building serving or benefiting both the Commercial Unit and the Residential 
Section. 

— All other facilities of the Building (including but not limited to shafts, pipes, wires, 
ducts, vents, cables, conduits and lines) which serve or benefit or are necessary or 
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convenient for the existence, maintenance, operation or safety of both the 
Commercial Unit and the Residential Section. 

Even with a high degree of specificity in this list, the final entry contains 
a catch-all general description of General Common Elements.  To that 
extent, it provides a flexible definition which might be needed in case 
additional facilities ever arise or in the event there is something which 
has not been considered at the time of creation of the condominium and 
is not otherwise included in the specific list.  Unfortunately, it can also 
allow for later argument as to whether a facility might actually be 
included in this description.  Another issue could arise if the specific 
facility is already listed as a limited common element elsewhere.  Again, 
one way to understand what is meant or to solve these issues is reference 
to floor plans which might separately designate the various kinds of 
common elements. 

(c) The Residential Limited Common Elements consist of the following: 

— Any of the following to the extent located on or above the 32nd floor of the 
Building: all columns and their respective concrete footings, girders and beams, all 
fire staircases, stairs and landings, all interior sheer walls and exterior walls of the 
Building beyond the Unit side of the structural members of exterior walls, including 
the glass curtain wall. 

— All passages, hallways and corridors, trash rooms, entrances to trash rooms, trash 
chutes, all mechanical space and all other rooms, areas, spaces and other parts of the 
Building located on the 30th (excluding the 31st mechanical floor) through portions 
of the 79th floors which are not Residential Units or General Common Elements. 

— Residential passenger and service elevators including their respective shafts, pits, 
machine rooms and appurtenant facilities. 

— Residential switchboards, electric meters, gas meter and telephone trunk lines 
serving exclusively the Residential Section located on first and second below-grade 
levels and 31st mechanical floor. 

— Residential pressure reducing valve station assembly and steam meter assembly 
serving exclusively the Residential Section located on the second below-grade level. 

— Trash compactor room and service hallway located on the 31st floor mezzanine. 

— Residential canopies and entrances on West 57th & West 56th Streets, residential 
entrance lobby areas on West 57th & West 56th Street, interior and exterior window 
glass in Residential Section lobby area, concierge desk, lobby, mail and package 
room, residential passenger elevator lobby, valet service room, mechanical room for 
lobby air conditioning unit, employee toilet, service vestibule and hallway, including 
their respective concrete floor slabs and ceilings located on the ground floor of the 
Building. 
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— Residential Section workshop, storage rooms, employee office, lounge, lockers, 
toilets, and the catering kitchen (including equipment), including their respective 
concrete floor slabs and ceilings located on the second below grade level of the 
building. 

— Superintendent’s apartment, laundry room and ironing room, including respective 
concrete floor slabs and ceilings located on the 32nd floor of the Building. 

— Club Metropolitan (i.e., private fitness center and dining club for use of Residential 
Unit Owners) and appurtenant roof terrace on the 30th floor including concrete floor 
slabs and ceilings. 

— Security monitors and communication equipment in the concierge room located on 
the ground floor of the Building and all other security equipment and facilities within 
the Residential Section, except such security equipment and facilities located within 
any Unit. 

— Residential observation deck on the Main Roof. 

— Heat pump units (and related piping controls and ductwork) in the 31st floor 
mechanical room and in the ground floor ceiling and located in the second below 
grade level machine room serving maintenance, service and system−rooms, 
Residential Section lobby and Residential Section corridors. 

— Heating and air conditioning unit at the entrance to the Residential Section lobbies 
consisting of a fan, motor, compressors, ductwork, piping and controls. 

— Kitchen and toilet exhaust fans and closed loop circulating pumps serving individual 
Residential Units, closed loop heat exchangers including steam and water piping, 
valves and related ductwork, fans and controls, located on the 78th and 79th floors. 

— Corridor supply risers and ducts, CATV risers, kitchen and toilet exhaust risers and 
ducts, heat pump pipe risers and shafts, kitchen and toilet water, vent and soil stacks 
and shafts serving Residential Units and Residential Limited Common Elements. 

— Condenser water pumps serving the heat pump system including pumps, motors, 
piping and controls; expansion tank and make-up water system for heat pumps, 
located in the 78th floor mechanical room. 

— Air conditioning and exhaust system for the elevator machine room on the 79th 
floor, including fan, motor, ductwork and controls; cooling tower serving individual 
Residential Unit heat pump units, including motors, piping and controls on the 79th 
floor. 

— Steam supply and return piping for domestic hot water heaters serving Residential 
Limited Common Elements, located on the 31st floor and the 79th floor. 

— Fresh air intake and exhaust penthouse on the Main Roof. 
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— Mechanical equipment rooms serving the Residential Section exclusively including 
respective concrete floor slabs and ceilings located on the 31st, 78th and 79th floors. 

— All passages and corridors, mechanical and other rooms, areas and spaces located in 
the Building serving exclusively the Residential Section and which are not General 
Common Elements, the Commercial Unit or part of any Unit. 

— All doors in the Residential Section, including, without limitation, doors opening 
from common corridors and providing entrance to Residential or Housekeeper Units, 
but excluding locks installed in the aforesaid entrance doors and excluding interior 
doors in Residential or Housekeeper Units (which excluded locks and doors are 
considered part of the Residential or Housekeeper Unit). 

— All other facilities of the Building (including but not limited to shafts, pipes, wire, 
ducts, vents, cables, conduits and lines) which exclusively serve and benefit or are 
necessary or convenient for the existence, maintenance, operating or safety of the 
Residential Section. 

As noted above, even the highly specific litany of Limited Common 
Elements includes as a final provision a general description.  Again, this 
has the advantages and disadvantages discussed in the preceding 
annotation. 

(d) The Commercial Limited Common Elements are those facilities of the Building 
which are part of and/or located in and/or serving the Commercial Unit exclusively, and which 
are not General Common Elements, Residential Limited Common Elements or part of any 
Residential Unit. 

The Commercial Limited Common Elements consist of the following: 

— Columns 27, 29, 30, 32, 33, 34, 35, 36, 40, 41, 42, 43 and 44 and their respective 
concrete footings, girders and beams supporting the Commercial Unit, and to the 
extent located below the 32nd floor but not part of the Residential Limited Common 
Elements, exterior walls of the Building beyond the Unit side of the structural 
members of exterior walls, including the glass curtain wall and interior and exterior 
windows in the Commercial Unit lobby area. 

— Commercial Unit elevators including their respective shafts, pits, machine rooms and 
appurtenant facilities. 

— All concrete floor slabs and ceilings from the ground floor through the 17th floor 
except the concrete floor slabs and ceilings of the Residential Section lobby, valet 
service room, Residential Section service vestibule and hallway and mechanical 
room on the ground floor of the Building and within the Residential Section core 
area. 

— Fire staircase #3, landings and stairs located on the first below-grade and second 
below-grade levels of the Building which serve exclusively the Commercial Unit. 
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— Commercial Unit entrances on West 57th and West 56th Streets, Commercial Unit 
lobby, electric closet and telephone closet, including their respective concrete floor 
slabs and ceilings located on the ground floor of the Building. 

— Commercial Unit workshop, storage rooms, employee office, lockers and toilets, 
including their respective concrete floor slabs and ceilings located on the first below-
grade level of the Building. 

— The Commercial Unit elevator lobbies including their concrete floor slabs and 
ceilings. 

— Commercial Unit pressure reducing valve station assembly and steam meter 
assembly serving exclusively the Commercial Unit. 

— Smoke detection alarm system, sprinkler alarm system, switchboards, commercial 
telephone cable, electrical riser and feeders, electric meters, hot water and condenser 
water systems, telephone closets, windows in the Commercial Unit other than the 
glass curtain wall, and all other facilities serving or benefiting exclusively the 
Commercial Unit. 

— Ground floor Commercial Unit lobby air conditioning system and provisions for the 
installation of air conditioning systems for the ground floor retail and floors 2-17, 
consisting of capped steam and condensate return connections and capped supply 
and return condenser water connection and provisions for outside air intake and 
exhaust connections via intake and exhaust air shafts. 

— Direct radiation system for heating perimeter spaces on the 2nd through 17th floors, 
consisting of piping, controls and finned radiation. 

— Exhaust fan, ductwork, sheet metal plenum and all other HVAC and electric 
facilities located in the first below-grade level and 31st floor machine room areas 
serving or benefiting exclusively the Commercial Unit. 

— Condenser water supply and return piping in the shaft from the 31st floor. 

— Heat exchanger, pumps, piping and controls on the first below-grade level and the 
expansion tank on the 31st floor mechanical equipment room serving the 
Commercial Unit and direct radiation system and Commercial Unit condenser water 
pump located on the 31st floor. 

— Cooling tower and condenser water supply and return piping from the cooling tower 
to the 31st floor mechanical equipment room exclusively serving the Commercial 
Unit. 

— All passages and corridors, mechanical and other rooms, areas and spaces located in 
the Building serving or benefiting the Commercial Unit which are not General 
Common Elements, Residential Limited Common Elements or part of any Unit. 
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— All other facilities of the Building (including shafts, pipes, wires, ducts, vents, 
cables, conduits and lines) which serve or benefit or are necessary or convenient for 
the existence, maintenance, operation or safety of the Commercial Unit. 

The Common Elements are not subject to partition nor are they severable from Units except 
in accordance with the Condominium Act. 

ARTICLE X. 
 

SPECIAL COMMERCIAL LIMITED COMMON ELEMENTS 

A certain portion of the Commercial Limited Common Elements is located outside of but 
appurtenant to the Commercial Unit and is limited and restricted in use to the owner of the 
Commercial Unit to which the Limited Common Element is appurtenant, subject to the right of the 
Board of Managers to enter upon such Limited Common Element to make structural repairs or 
structural replacements thereto and subject to the Rules and Regulations of the Condominium.  This 
Special Commercial Limited Common Element is the terrace on the roof set back on the 14th Floor 
of the Building. 

The Commercial Unit Owner shall keep the terrace free from ice, snow and water. 

ARTICLE XI. 
 

DETERMINATION OF PERCENTAGE 
OF INTEREST IN COMMON ELEMENTS 

The percentage of interest in the Common Elements applicable to each Unit, as shown on 
Schedule C, was determined pursuant to Section 339-i(1)(iv) of the Condominium Act, and is based 
upon floor space, subject to the location of such space and additional factors of relative value to other 
space in the Condominium, the uniqueness of the Unit, the availability of Common Elements for 
exclusive or shared use and the overall dimensions of a particular Unit.  The aggregate common 
interest for all Units is 100%. 

The last sentence of this provision is axiomatic, as it refers to the 
common elements, which are all portions of the property not owned as 
condominium units. The problem is that some observers occasionally 
deal with limited common elements as if they are separate from the 
common elements and are not actually owned in common by all unit 
owners.  In reality, all limited common elements are actually owned in 
common by all unit owners, although their use (and probably the 
responsibility for them) are allocated to specific owners.  Accordingly, 
allocation of common interests is among all of the common elements and 
will add up to 100 percent.  It may be that, solely for the purposes of the 
calcualtion of expenses, percentages are allocated to particular users who 
benefit from limited common elements.  For example, in the instant 
condominium, Residential Limited Common Elements might be those 
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limited common elements the expenses of which are split up only among 
the Residential Unit Owners.  Accordingly, for the purposes of 
calculation, it may be that the Residential Unit Owners are each assigned 
a second percentage, which is their relative percentage of Residential 
Limited Common Elements which would be used to determine their 
share of expenses allocated to the Residential Limited Common 
Elements.  These should also add up to 100 percent, although they do not 
actually indicate any ownership interest.  This fact is worth a short 
discussion because of the number of times the confusion is encountered 
among owners, managers and even attorneys. 

ARTICLE XII. 
 

ENCROACHMENTS 

If, as a result of construction of the Building (a) any portion of the Common Elements now 
encroaches upon any Unit or upon any other Common Element, or if any Unit now encroaches upon 
any other Unit or upon any portion of the Common Elements, or if (b) any such encroachment shall 
occur hereafter as a result of settling or shifting of the Building, or by reason of the repair and/or 
restoration by the Board of Managers of the Building, any Unit or the Common Elements, or by 
reason of the installation, maintenance, repair or replacement of flues, vents, air conditioning, 
heating, ventilating and other mechanical fixtures and equipment on the exterior walls, a valid 
easement for the encroachment and for the maintenance thereof shall exist so long as the Building 
shall stand.  In the event the Building, any Unit, adjoining Unit, or any adjoining Common Element, 
shall be partially or totally destroyed as a result of fire or other casualty or as a result of 
condemnation or eminent domain proceedings, and then rebuilt, encroachments of parts of the 
Common Elements upon any Unit or of any Unit upon any other Unit or upon any portion of the 
Common Elements, due to such rebuilding, shall be permitted, and valid easements for such 
encroachments and the maintenance thereof shall exist so long as the Building shall stand. 

ARTICLE XIII. 
 

EASEMENTS 

(a) Each Unit Owner shall have an easement in common with all other Unit Owners to 
use, install, operate, maintain, alter, repair, rebuild, restore and replace all pipes, wires, ducts, 
vents, ventilating shafts, cables, conduits, public utility lines, facilities and all other Common 
Elements located in any of the other Units (or elsewhere on the Property) and serving his or her 
Unit.  Each Unit shall be subject to an easement in favor of all other Unit Owners to use, install, 
operate, maintain, alter, repair, rebuild, restore and replace the pipes, ducts, vents, ventilating 
shafts, cables, wires, conduits, public utility lines, facilities and all other Common Elements 
serving such other Units and located in such Unit. 

It is very possible that easements such as those set forth in this Article of 
the Declaration are actually assumed in the mere submission of the 
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property to the condominium form of ownership.  However, they are 
specifically recited.  This speaks to one of the qualities of using a 
condominium statute rather than a private arrangement, which is that 
there is a body of law that can help to fill in any blanks which might not 
otherwise be considered by draftspeople. 

(b) In addition to the above an easement in favor of the Board of Managers, its agents, 
contractors and employees shall exist providing for a right of access to the Units and to the 
Common Elements to inspect, maintain or repair or make repairs to the Units to prevent damage 
to the Common Elements or any other Units, to make repairs to the Common Elements, to any 
wires, pipes, conduits or cable television system servicing any of the Units or to make repairs to 
any other Unit provided such right of access shall be exercised in such a manner as will not 
unreasonably interfere with the normal conduct of business of the owner, tenant or other 
occupant of the Commercial Unit or with the use of the Residential Units for their permitted 
purposes.  Such entry shall be permitted on not less than one day’s notice, except that notice will 
not be necessary in the case of an “emergency” (i.e., a condition requiring repair or replacement 
immediately necessary for the preservation or safety of the Building or for the safety of the 
occupants of the Building or other persons, or required to avoid the suspension of any necessary 
service in the Building). 

(c) Each Residential Unit Owner shall have, in common with all other Residential Unit 
Owners, an easement for the exclusive use of the Residential Limited Common Elements.  The 
Commercial Units and the Residential Section shall be subject to such easement. 

(d) The Commercial Unit Owner shall have an easement for the exclusive use of the 
Commercial Limited Common Elements.  The Residential Section shall be subject to such 
easement. 

(e) Each Unit Owner shall have, in common with all other Unit Owners, an easement for 
ingress and egress through the Residential Section and the Commercial Unit, as the case may be, 
and for the use of any Common Element, to the extent necessitated by an emergency.  The 
Residential Section and the Commercial Unit shall be subject to such easement. 

(f) Each Residential Unit Owner shall have, in common with all other Residential Unit 
Owners, and each Unit shall be subject to, an easement (a) to install, operate, maintain, repair, 
alter, rebuild, restore and replace the Residential Limited Common Elements located in, over, 
under, through or upon any Unit, or any other Common Elements or elsewhere on the Property 
and (b) to maintain any encroachment on any Unit, the General Common Elements or the 
Limited Common Elements resulting from the repair, alteration, rebuilding, restoration or 
replacement of the Residential Units or the Residential Limited Common Elements; provided 
that access to any Unit or the Common Elements in furtherance of such easement shall be 
exercised in such a manner as will not unreasonably interfere with the normal conduct of 
business of the tenants and occupants of the Commercial Unit or with the use of the Residential 
Units for their permitted purposes.  Such entry shall be permitted on not less than one day’s 
notice, except that no notice will be necessary in the case of an emergency. 
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(g) The Commercial Unit Owner shall have, and all Residential Units shall be subject to, 
an easement (a) to install, operate, maintain, repair, alter, rebuild, restore and replace the 
Commercial Unit or the Commercial Limited Common Elements located in, over, under, through 
or upon any Residential Unit, any other Common Elements, or elsewhere on the Property and (b) 
to maintain any encroachment on any Unit, the General Common Elements or the Limited 
Common Elements resulting from the repair, alteration, rebuilding, restoration or replacement of 
the Commercial Unit or the Commercial Limited Common Elements, provided that access to any 
Unit or the Common Elements in furtherance of such easement shall be exercised in such a 
manner as will not unreasonably interfere with the use of the Residential Units for their 
permitted purposes.  Such entry shall be permitted on not less than one day’s notice, except that 
no notice will be necessary in the case of an emergency. 

(h) Each Unit shall have an easement of support and of necessity and shall be subject to 
an easement of support and necessity in favor of all other Units and the Common Elements. 

(i) Sponsor or its designee and their respective successors and assigns shall, to the 
extent permitted by law, have an easement to erect, maintain, repair and replace, from time to 
time, one or more signs on the Property for the purposes of advertising the sale or lease of any 
Unsold Unit and shall have an additional easement providing access in and to all Units and 
Common Elements consistent with an offering plan for condominium ownership of the Property, 
as amended from time to time, including without limitation, the right to develop, renovate, 
maintain, repair, refurnish, offer, sell and lease Units.  The Commercial Unit Owner and its 
respective successors and assigns shall, to the extent permitted by law, have an easement to erect, 
maintain, repair and replace, from time to time, one or more signs on the Property for the 
purposes of advertising the sale or lease of all or any portion of the Commercial Unit and the 
operation of any business of a tenant or occupant of all or any portion of the Commercial Unit. 

(j) Sponsor or its designee and the Board of Managers shall have the right to grant such 
additional electric, gas, steam or other utility easements or relocate any existing utility easements 
in any portion of the Residential Section, the Commercial Unit or the Property, as the case may 
be, as Sponsor or its designee, or the Board of Managers, as the case may be, shall deem 
necessary or desirable for the proper operation and maintenance of the Building or any portion 
thereof, or for the general health or welfare of the owners, tenants and occupants of the 
appropriate Units, provided that such additional utilities or the relocation of existing utilities will 
not prevent or unreasonably interfere with the normal conduct of business of the tenants and 
occupants of the Commercial Unit or with the use of the Residential Units for their permitted 
purposes.  Any utility company and its employees and agents shall have the right of access to any 
Unit or the Common Elements in furtherance of such easement, provided such right of access 
shall be exercised in such a manner as shall not unreasonably interfere with the normal conduct 
of business of the tenants and occupants of the Commercial Unit or with the use of the 
Residential Units for their permitted purposes. 

The user of any easement granted by the above sub-paragraphs of this Article 13 shall have 
the responsibility of repairing any damage resulting therefrom. 

In conjunction with specific provisions of the documents relating to 
repairs and replacements (here, many of which appear in By-Laws), the 
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instant provisions regarding easements bring to mind the notion that 
disputes frequently arise between co-ownerships or sub-associations in 
multi-use buildings when maintenance or repair work may be 
undertaken by the occupant, user or ownership of one unit or the class of 
users of a particular portion of the building.  Issues of co-existence and 
requirements of documentation create concern over notice and consent 
requirements for a neighboring occupant, user or sub-association. 

As an example, imagine a mixed ownership property where only the 
residential portion of the property is submitted to the condominium 
form of ownership, but a garage user is in place below the residential 
portion.  The residential condominium association owner is notified that 
the adjoining garage owner is beginning construction of the upper level 
concrete ramps.  The lowest elevation of the ramp system begins on the 
second level of the building, just above the condominium building lobby.  
Permission in favor of the garage owner is assumed through the 
covenants to repair the underside of the lowest ramp elevation by the 
grant of an easement to the garage owner, but the residential 
condominium owner is necessarily concerned about the disruption, 
partial destruction and general inconvenience of literally opening the 
ceiling to the residential condominium association’s lobby area for the 
purpose of erecting scaffolding to address necessary repair work to the 
underside of the garage ramp. 

ARTICLE XIV. 
 

POWER OF ATTORNEY TO BOARD OF MANAGERS 

Each Unit Owner at the time of closing of title to his or her Unit, shall grant to the persons 
who shall from time to time constitute the Board of Managers, an irrevocable power of attorney, 
coupled with an interest (in such form and content as the Board of Managers shall determine) to, 
following due authorization of the Unit Owners in accordance with the By-laws, (a) acquire or lease 
any Residential or Housekeeper Unit, together with its Appurtenant Interests (as defined in Article 
15), from any Residential Unit Owner desiring to sell, convey, transfer, assign or lease the same, 
upon such terms and conditions as shall be approved by a majority of Residential Unit Owners, (b) 
acquire any Residential or Housekeeper Unit, together with its Appurtenant Interests, whose Owner 
elects to surrender or abandon same pursuant to the By-laws, (c) acquire any Residential or 
Housekeeper Unit, together with its Appurtenant Interests, which becomes the subject of a 
foreclosure or other similar judicial sale, on such terms and at such price or rental as the case may be, 
as the attorneys-in-fact deem proper, in the name of the Board of Managers or its designee, corporate 
or otherwise, on behalf of all Unit Owners, and after any such acquisition or leasing, to convey, sell, 
lease, sublease, mortgage or otherwise deal with any such Residential or Housekeeper Unit so 
acquired by them, or to sublease any Residential or Housekeeper Unit so leased by them without the 
necessity of further authorization by the Unit Owners, on such terms as the attorneys-in-fact may 
determine, (d) authorize the Condominium Board to acquire the Commercial Unit together with its 
appurtenant undivided interests in the Common Elements, and the interests of the Commercial Unit 
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Owner in any other assets of the Condominium, if the Commercial Unit Owner elects to surrender or 
abandon the same, pursuant to the By-laws, or which becomes the subject of a foreclosure or other 
similar sale, on such terms and at such price as the attorneys-in-fact may determine in the name of 
the Condominium Board or its designee, corporate or otherwise, on behalf of all Unit Owners, (e) 
authorize the Condominium Board to convey, sell, lease, sublease, mortgage or otherwise deal with 
the Commercial Unit if so acquired, on such terms as said attorneys-in-fact may determine and (f) 
execute, acknowledge and deliver (i) any declaration or other instrument affecting the Condominium 
which the Condominium Board deems necessary or appropriate to comply with any law, ordinance, 
regulation, zoning resolution or requirement of the Department of Buildings, the City Planning 
Commission, the Board of Standards and Appeals, or any other public authority, applicable to the 
maintenance, demolition, construction, alteration, repair or restoration of the Condominium or (ii) 
any consent, covenant, restriction, easement or declaration, or any amendment thereto, affecting the 
Condominium which the Board of Managers deems necessary or appropriate.  The Board of 
Managers shall cause this power of attorney to be recorded in the office of the Register of the City of 
New York, New York County, at the expense of the Unit Owner immediately upon the Board of 
Managers’ receipt thereof. 

In some jurisdictions, it is customary for all unit owners to grant a power 
of attorney to the board of managers in connection with certain specific 
functions which the board may discharge.  Frequently, the purpose of 
the power of attorney is to settle any concerns in title if the board 
exercises its right of first refusal and purchases a unit from a selling unit 
owner.  In that instance, the power is given so that unit owners 
acknowledge that they are granting the board the right to acquire (and 
sell or mortgage) the unit in the name of all the unit owners.  There are 
sometimes title concerns as to whether this matter would work properly 
in the absence of such a power.  Concerns range from authorization 
within the condominium documents under the statute to the question of 
whether boards in all statutory schemes are entities competent to own 
and dispose of real property. 

ARTICLE XV. 
 

ACQUISITION OF UNITS BY BOARD OF MANAGERS 

In the event (a) any Residential or Commercial Unit Owner shall surrender his or her Unit, 
together with: (i) the undivided interest in the Common Elements appurtenant thereto; (ii) the interest 
of such Unit Owner in any other Units theretofore acquired by the Board of Managers or its designee, 
on behalf of all Unit Owners, or the proceeds of the sale or lease thereof, if any; and (iii) the interest 
of such Residential or Commercial Unit Owner in any other assets of the Condominium (hereinafter 
collectively called the “Appurtenant Interests”), pursuant to the provisions of Section 339-x of the 
Condominium Act, or in the event (b) the Board of Managers shall acquire or lease, a Residential or 
Housekeeper Unit from any Residential Unit Owner together with the Appurtenant Interests, 
pursuant to Section 1 of Article VII of the By-laws, or in the event (c) the Board of Managers shall 
purchase at a foreclosure or similar sale, a Residential, Housekeeper or Commercial Unit, together 
with the Appurtenant Interests, title to any such Unit together with the Appurtenant Interests, shall be 
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held by the Board of Managers or its designee, on behalf of all Unit Owners, in proportion to their 
respective common interests.  The lease or sublease covering any Unit leased by the Board of 
Managers, or its designee, shall be held by the Board of Managers, or its designee, on behalf of all 
Unit Owners, in proportion to their respective common interests.  Any profit upon any sale of (i) a 
Residential or Housekeeper Unit so acquired by the Board of Managers, shall accrue to the benefit of 
the Residential Section of the Condominium, and (ii) the Commercial Unit so acquired, shall accrue 
to the benefit of all Unit Owners. 

ARTICLE XVI. 
 

PERSON TO RECEIVE SERVICE 

Any person holding the office of President of the Condominium, from time to time residing 
at the Condominium, is hereby designated to receive service of process in any action which may be 
brought against the Condominium. 

ARTICLE XVII. 
 

UNITS SUBJECT TO DECLARATION, 
BY-LAWS AND RULES AND REGULATIONS 

All present and future owners, tenants, subtenants and occupants of Units and all present and 
future employees, agents, visitors and licensees of Unit Owners shall be subject to and shall comply 
with the provisions of this Declaration, the By-laws and the Rules and Regulations, as they may be 
amended from time to time.  The acceptance of a deed or conveyance or a license agreement or the 
entering into of a lease or the entering into occupancy of any Unit shall constitute an agreement that 
the provisions of this Declaration, the By-laws and the Rules and Regulations, as they may be 
amended from time to time, are accepted and ratified by such owner, tenant, subtenant, licensee or 
occupant, and all of such provisions shall be deemed and taken to be covenants running with the land 
and shall bind any person having at any time any interest or estate in such Unit, as though such 
provisions were recited and stipulated at length in each and every deed or conveyance or lease 
thereof. 

The formulation in the first sentence of this paragraph states in part that 
“all . . . owners, tenants, sub-tenants and occupants of Units and all 
present and future employee, agents, visitors and licensees of Unit 
Owners shall be subject to and comply with the provisions of this 
Declaration, the By-Laws and the Rules and Regulations . . .”  
Presumably, this is to suggest that all users of units will not violate the 
rules of operation of the condominium.  It also means that a Unit Owner 
should be directly responsible for misbehavior of anybody who is 
permitted to use the Unit.  Unfortunately, the strict presentation of the 
words that tenants and others are charged with the obligation to comply 
with the provisions of the Declaration might also be taken to mean that 
there are obligations of the Unit Owner to the Board which are passed 
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along as obligations.  Certainly, a tenant or an employee is not charged 
with paying the common charges.  Such formulations should be 
examined to see if they create a real problem for tenants or others. 

The administration of the Condominium described herein shall be in accordance with the 
provisions of this Declaration and with the provisions of the By-Laws which are made a part of this 
Declaration and are attached hereto, and in accordance with the Rules and Regulations of the 
Condominium. 

ARTICLE XVIII. 
 

AMENDMENT TO DECLARATION 

(a) Subject to the provisions contained herein or in the By-laws with respect to certain 
types of amendments by or affecting Sponsor or its designee or the Commercial Unit Owner (i) 
any provision of this Declaration may be amended by the vote of at least 662/3% in number and 
in common interest of all Unit Owners, cast in person or by proxy at a meeting duly held in 
accordance with the provisions of the By-laws, provided, however, that the common interest 
appurtenant to each Unit as expressed in this Declaration shall not be altered without the written 
consent of all Unit Owners affected, (ii) any provision of this Declaration affecting only the 
Residential Section or the Residential Unit Owners may be amended by vote of at least 662/3% in 
number and Common Interest of all Residential (including Housekeeper) Unit Owners cast in 
person or by proxy at a meeting duly held in accordance with the By-laws, provided, however, 
that the common interest appurtenant to each Unit as expressed in this Declaration shall not be 
altered without the written consent of all Unit Owners affected, and (iii) any provision of this 
Declaration affecting only the Commercial Unit or the Commercial Unit Owner may be 
amended, modified or deleted by the Commercial Unit Owner, or if such Unit has been 
subdivided, then by vote of at least 662/3% in number and common interest of all Commercial 
Unit Owners cast in person or by proxy at a meeting duly held in accordance with the provisions 
of the By−laws, provided however, that the common interest appurtenant to each Unit as 
expressed in this Declaration shall not be altered without the written consent of all Unit Owners 
affected.  Subject to the provisions contained herein or in the By-laws with respect to 
amendments by or affecting Sponsor or its designee or any Unsold Residential Units or the 
Commercial Unit no amendment to the Declaration may be made without the written consent of 
the holders of Residential and Commercial Unit mortgages, if required by the terms of such 
mortgages.  In all events, any Residential or Commercial Unit mortgage must state within it that 
if consent by the holder thereof to amendments to the Declaration is necessary, such consent 
shall not be unreasonably withheld or delayed. 

(b) The dedication of the Property to Condominium ownership herein shall not be 
revoked or the Property withdrawn from Condominium ownership, unless 80% of the Unit 
Owners in number and in common interest and the first mortgagees, if any, of each of these same 
Units (if required by the terms of such mortgages), agree to such revocation or removal of the 
Property from Condominium ownership by duly recorded instruments. 
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(c) No amendment shall change a Unit Owner’s proportionate share of the common 
interest, unless all Unit Owners affected agree to such amendment by recorded instrument. 

(d) No amendment shall be passed which shall impair or prejudice the rights and 
priorities of mortgagees. 

(e) There shall be a presumption for a period of 60 days subsequent to the recording of 
an amendment that the vote of the Unit Owners to amend the Declaration was made at a duly 
called meeting and that the requisite voting percentage was obtained.  After the 60-day period 
such presumption will be deemed conclusive. 

(f) Any amendment to this Declaration shall not take effect until it is recorded in the 
Office of the New York City Register in the County of New York. 

(g) Irrespective of any other provision of this Declaration, no action or partition or 
division of the Common Elements shall be brought nor shall Condominium ownership of the 
Property be terminated where such partition, division or termination will result in a violation of 
the then existing local zoning and building laws and codes. 

(h) To facilitate provisions contained in Articles 23 and 24 hereof or in the By-laws with 
respect to certain types of amendments by or affecting the Sponsor or its designee or any Unsold 
Residential Units or the Commercial Unit Owner or the Commercial Unit, any such amendment 
to the Declaration shall be executed by the Board of Managers which shall be deemed to have 
received a power of attorney from each Unit Owner to execute such type of amendment, at the 
time each Unit Owner closed title to his or her Unit. 

(i) If the number of rooms in an Unsold Residential or Housekeeper Unit is changed, or 
the size and/or number of Unsold Residential or Housekeeper Units is changed (whether as a 
result of a subdivision or combination of Unsold Residential or Housekeeper Units or alteration 
of boundary walls between Unsold Residential or Housekeeper Units, or otherwise), or if any 
other change is made in an Unsold Residential Unit and the appurtenant percentage interest in 
the Common Elements is reapportioned as a result thereof, all in accordance with Article 24 
hereof, then Sponsor or its designee shall have the right to execute, or (upon its request) to 
require any other Unit Owner or the Board to execute, and record in the City Register’s Office 
and elsewhere, if required by law, an amendment to this Declaration (together with such other 
documents as Sponsor or its designee deems appropriate to effectuate the same) reflecting such 
change in the number of rooms in an Unsold Residential or Housekeeper Unit or in the size 
and/or number of Unsold Residential or Housekeeper Units (whether as a result of said 
subdivision, combination, alteration or otherwise) and the reapportionment of the percentage 
interests in the Common Elements resulting therefrom.  In such event, the approval of at least 
66⅔% in number and Common Interest of the Unit Owners, shall be deemed granted (if 
required) in accordance with the method set forth herein and in the By-laws for amending the 
Declaration, by virtue of the power-of-attorney granted to the Board of Managers by each Unit 
Owner. 

(j) If (i) the size and/or number of the Commercial Unit is changed and the percentage 
interest in the Common Elements appurtenant to the Commercial Unit is reapportioned among 
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any newly created commercial condominium units resulting from any subdivision of the 
Commercial Unit (or any combining of newly created Commercial Units) or (ii) a Commercial 
Limited Common Element is designated as part of a newly created commercial condominium 
unit or part of a Commercial Unit is designated as a newly created Commercial Limited 
Common Element, all in accordance with Article 23 hereof, then a Commercial Unit Owner shall 
have the right to require following written request, any other Unit Owner or the Board to 
execute, and record in the City Register’s Office, and elsewhere, if required by law, an 
amendment to this Declaration (together with such other documents as the Commercial Unit 
Owner deems appropriate to effectuate the same) reflecting (A) such change in the size of the 
Commercial Unit or the subdivision of the Commercial Unit into separate commercial 
condominium units (or the subsequent combination of such newly created commercial 
condominium units) and the reapportionment of the percentage interests in the Common 
Elements among such newly created commercial condominium units or (B) such designation of a 
Commercial Limited Common Element in a newly created commercial condominium unit or 
such designation of part of the Commercial Unit as a newly created Commercial Limited 
Common Element.  In such event, the approval of at least 66⅔% in number and Common 
Interest of all Unit Owners, shall be deemed granted (if required) in accordance with the 
procedure set forth herein and in the By-laws for amending the Declaration, by virtue of the 
power-of-attorney granted to the Board of Managers by each Unit Owner.  The foregoing right of 
a Commercial Unit Owner is subject to the requirement set forth in Articles II and V of the By-
laws that such amendment or change not adversely affect the Residential Unit Owners or the 
Residential Section. 

(k) Amendments, modifications, additions or deletions of or to this Declaration, the By-
laws and the Rules and Regulations may be necessary, appropriate or desirable in connection 
with the operation of the Commercial Unit or the subdivision of the Commercial Unit into 
additional separate commercial condominium units and/or the offering for sale or lease of all or 
portion of the Commercial Unit and it is contemplated that in connection therewith the 
Commercial Unit Owner will cause this Declaration, to be so amended, modified, added to or 
deleted from and that the resulting provisions thereof may be similar or dissimilar to those 
currently affecting the Residential Section and Residential Unit Owners. 

(l) The provisions of Articles 18 and 24 may not be modified, amended, added to or 
deleted, in whole or in part, without the consent of Sponsor or its designee and the provisions of 
Articles 18 and 23 may not be modified, amended, added to or deleted, in whole or in part, 
without the consent of the Commercial Unit Owner. 

As is discussed elsewhere, all parties want to make sure that they can live 
with the condominium setup which is initially provided and that their 
expectations are not thwarted by an amendment to the condominium 
documents.  This is a concern of different kinds of unit owners, tenants, 
mortgagees and management.  Accordingly, in mixed use condominiums, 
there can frequently be complex provisions generally providing that (i) 
each type of unit owner can amend the documents if necessary for itself, 
provided it does not affect other kinds of unit owners; (ii) no unit owner 
may amend the documents without the consent of another type of unit 
owner; and (iii) mortgagees may have to be the part of an amendment 
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process.  Still, with respect to a matter affecting the entire condominium, 
there are ways for amendments to be made.   

As with any constitutional document, amendments will be rare 
occurrences and should be instituted only upon the kind of necessity that 
would bring a super-majority of unit owners together.  Unfortunately, as 
an administrative matter, experience with condominium management 
suggests that it is very difficult to get a super-majority together except 
upon the most tenacious door-to-door owner-by-owner campaign of 
management to collect proxies for an appropriate meeting.   

ARTICLE XIX. 
 

DEFINITION OF “SPONSOR-DESIGNEE” 

The term “Sponsor or its designee” (alternatively referred to as “designee of Sponsor”) as 
used in this Declaration shall mean Sponsor or any affiliate of Sponsor or any person or entity 
appointed or designated by Sponsor to act for or on behalf of Sponsor in connection with the 
Condominium and/or the Board of Managers of the Condominium including any Committee of said 
Board of Managers.  An affiliate of Sponsor shall be deemed to be a person or entity who or which 
(i) owns more than 50% of the legal or beneficial interest of Sponsor or (ii) an entity with respect to 
which Sponsor owns more than 50% of the legal or beneficial interest.  A “Sponsor-designee” shall 
have the right to designate a person or entity to succeed to its rights and any such designee shall also 
be deemed a “Sponsor-designee”. 

ARTICLE XX. 
 

COMMON CHARGES 

All sums assessed as Common Charges by the Board of Managers of the Condominium but 
unpaid, together with interest at the maximum legal rate thereon chargeable to a Unit Owner, shall 
constitute a lien on his or her Unit prior to all other liens except: (a) tax or assessment liens on the 
Unit by the taxing subdivision of any governmental authority and (b) all sums unpaid on first 
mortgage of record encumbering the Unit.  In the event a Unit Owner owns both a Residential Unit 
and a Housekeeper Unit, the lien for Common Charges on one Unit shall automatically extend to the 
other Unit, such that there is a cross-lien arrangement.  A lien for Common Charges may be filed 
against a delinquent Unit (or against a Residential and a Housekeeper Unit if the Unit Owner owns 
both types and is delinquent in payment of Common Charges for one or both such Units), and 
foreclosed by the Condominium when Common Charges are past due in accordance with the laws of 
the State of New York, in like manner as a mortgage on real property, and the Condominium shall 
also have a right to recover all costs and expenses incurred including reasonable attorneys’ fees.  In 
the event the proceeds of the foreclosure sale are not sufficient to pay such unpaid Common Charges, 
the unpaid balance shall be charged to all Unit Owners as a Common Expense.  However, where the 
holder of an institutional first mortgage of record, or other purchaser of a Unit at a foreclosure sale of 
an institutional mortgage, obtains title to a Unit as a result of foreclosure, or the institutional 
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mortgage holder obtains title in lieu of foreclosure, such acquirer of title, his or her successors or 
assigns, shall not be liable and the Unit shall not be subject to a lien for the payment of Common 
Charges chargeable to such unit which were assessed and became due prior to the acquisition of title 
to such Unit by such acquirer.  In such event, the unpaid balance of Common Charges shall be 
charged to all Unit Owners as a Common Expense.  The term “institutional mortgage” used herein 
shall mean a first mortgage granted by a federal or state savings and loan association, savings or 
commercial bank, life insurance company, trust company, pension fund, agency of the United States 
or of the City or State of New York, or other similar institutional lender or a purchase money 
mortgage granted by the seller of the Unit. 

Every Unit Owner shall pay the Common Charges assessed against him or his or her Unit 
when due and no Unit Owner may exempt himself or herself or the Unit from liability for the 
payment of Common Charges assessed against him or her or the Unit by waiver of the use of any of 
the Common Elements or by the abandonment of the Unit.  However, no Unit Owner shall be liable 
for the payment of any Common Charges accruing subsequent to a sale, transfer or other conveyance 
by him or her of such unit made in accordance with Section 339-x of the Condominium Act or in 
accordance with the provisions of the Declaration and the By−laws. 

As already noted, a commercial space user in a multi-use building has 
much different needs and obligations from the other multi-use 
occupants, particularly the owners and residents of the residential 
portion of a multi-use property.  Needless to say, such costs as insurance 
and utilities (if they are not separately metered) as well as use of common 
facilities (grounds, lobbies, elevator, HVAC) -- really, any example of an 
expense will do -- can be significantly more or less on a proportional 
basis for the different users. 

Methods of appropriate allocation can vary.  Recall that authority must 
be derived from the condominium statute in order to make these charges 
on the basis other than common interest.  For example, the statute under 
which the instant document was drawn does not permit such variations 
to be made among residential unit owners, but only with respect to 
commercial units.  Still, options can include: 

1. Allocation based purely on the percentage of common interest, if 
that is appropriate.  Even if this is the starting point rule, 
provisions in the documents can suggest that the rule would be 
varied if there are inequities. 

2. A general statement that expenses relating to that portion of the 
property will be paid by the users of that portion of the property.  
This still leaves open the quantification of those expenses. 

3. Putting responsibility on the Board to allocate expenses 
reasonably and fairly.  Perhaps have any dispute submitted to 
arbitration. 
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4. Meter and sub-meter utilities and other services to the extent 
possible. 

5. Have parties agree to split expenses based on a survey by a 
responsible third party professional indicating actual usage. 

6. Prepare a line item schedule specifically indicating how different 
expenses will be split on a percentage basis among the unit 
owners. 

A typical concern in a mixed use condominium can be when a large 
commercial owner is responsible for a large portion of common charges, 
but does not pay.  The lien of the board attaches to the unit, but a large 
owner tends to have a substantial say in management and might impinge 
on the desire of other unit owners to proceed with enforcement.  
Presumably, there is an implied derivative kind of right for minority unit 
owners to require the board to prosecute its rights.  In addition, in a 
circumstance where there are a small number of commercial owners, 
each of which has a substantial portion of the responsibility for common 
charges, the parties might consider a mechanism of allowing the lien to 
attach for the benefit directly of another unit owner, rather than the 
board, provided that the unit owner prosecutes collection in conjunction 
with the board. 

This particular example also notes that some units may generally be used 
together (here, Residential Units and what are called the Housekeeper 
Units), so that a default with respect to one unit is deemed to create a 
“cross-lien” against the other unit.  This cross-lien arrangement for 
unpaid common charges can be introduced in the condominium 
mechanisms to follow a delinquent Unit Owner who may own several 
different Units in the Condominium. 

 

ARTICLE XXI. 
 

CONVEYANCE OF A UNIT 

In any conveyance of a Unit in accordance with this Declaration and By−laws, the Grantee of 
the Unit shall be jointly and severally liable with the Grantor for any unpaid Common Charges 
against the latter up to the time of the grant or conveyance, without prejudice to the Grantee’s right to 
recover from the Grantor the amounts paid by the Grantee therefor.  Any such Grantee shall be 
entitled to a statement from the Board of Managers setting forth the amount of Common Charges 
against the Grantor and such Grantee shall not be liable for any unpaid Common Charges against the 
Grantor in excess of the amount set forth in such statement.  “Grantee” as used in this paragraph shall 
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not include either the holder of an institutional mortgage of record or other purchaser of a Unit at a 
foreclosure sale of an institutional mortgage. 

In the first instance, this provision confirms provisions which might 
otherwise be found in statutes to the effect that unpaid common charges 
at the time of a conveyance are the responsibility of both the grantor and 
the grantee.  This is an attempt to get the Condominium paid for its 
common charges at the time of its transfer.  However, there is the specific 
provision in this particular document that confirms the governing local 
law for this jurisdiction that a first mortgagee of record will have rights 
superior to those of a board and will not have to pay such sums.  As 
discussed below with respect to mortgages, mortgagees should ascertain 
their respective rights under law and under condominium documents 
vis-à-vis the Board’s rights with respect to common charges. 

ARTICLE XXII. 
 

TERMINATION OF CONDOMINIUM 

The Condominium shall continue and shall not be subject to an action for partition until (a) 
terminated by casualty loss, condemnation or eminent domain, as more particularly provided in the 
By-laws or (b) such time as withdrawal of the Property from the provisions of the New York 
Condominium Act is authorized by a vote of at least 80% in number and in common interest of all 
Unit Owners.  No such vote under clause (b) in the preceding sentence shall be effective without the 
written consent (which consent shall not be unreasonably withheld or delayed) of at least two-thirds 
(2/3) of the holders of Residential and Commercial Unit first mortgages, (based upon one vote for 
each first mortgage owned), if any.  Sponsor or its designee will not vote its interests appurtenant to 
any Unsold Residential or Housekeeper Units for such withdrawal unless at least 80% in number and 
in common interest of all other Unit Owners so elect for such withdrawal, at which time Sponsor or 
its designee may choose to vote either in favor of or against withdrawal from condominium 
ownership, as it sees fit.  In the event said withdrawal is authorized as aforesaid, the Property shall be 
subject to an action for partition by any Unit Owner or lienor as if owned in common, in which event 
the net proceeds of sale shall be divided among all Unit Owners in proportion to their respective 
common interests, provided, however, that no payment shall be made to a Unit Owner until there has 
first been paid from out of his or her share of such net proceeds all liens on the Unit, in the order of 
priority of such liens. 

Note that here the dramatic step of termination of the condominium 
requires a vote of at least 80% both in number and in common interest 
of all Unit Owners.  There are essentially two tests.  Large unit owners 
should recognize that the addition of the requirement of a number count 
as well as a count of common interest means that with respect to part of 
this test, their vote counts only once. 
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ARTICLE XXIII. 
 

CHANGES BY THE COMMERCIAL UNIT OWNER 

Except to the extent prohibited by law, the Commercial Unit Owner shall have the right, 
without prior notice and without the vote or consent of the Board of Managers, any other Unit 
Owners or the holders of Residential Unit mortgages, to: (a) decorate or make alterations, additions 
or improvements, whether structural or non-structural, interior or exterior, ordinary or extraordinary, 
of any type or nature whatsoever, in, to and upon the Commercial Unit; (b) change the layout of, or 
number of rooms in the Commercial Unit from time to time; (c) change the Commercial Unit by 
subdividing the same into any desired number of commercial condominium units (or by combining 
any units resulting from such subdivision); (d) designate a Commercial Limited Common Element as 
part of a newly created commercial condominium unit or designate part of the Commercial Unit as a 
newly created Commercial Limited Common Element; (e) reapportion among the newly created 
commercial condominium units resulting from any subdivision (or combination) their percentage 
interests in the Common Elements; and (f) change, alter or modify the facade and exterior portion of 
any Commercial Unit; provided, however, that (1) the percentage interest in the Common Elements 
of any Unit shall not be changed by reason thereof, unless the owner of such Unit shall consent 
thereto, (2) the Commercial Unit Owner shall comply with all laws, ordinances and regulations of all 
governmental authorities having jurisdiction and shall agree to hold the Board of Managers and all 
other Unit Owners harmless from any liability arising therefrom and (3) the Commercial Unit Owner 
establishes to the reasonable satisfaction of the Board of Managers that said Unit Owner has procured 
adequate liability insurance for the work being performed.  In addition, to the extent permitted by 
law, the Commercial Unit Owner may erect, maintain, repair and replace one or more signs on the 
Property for the purpose of advertising the operation of any business of the Commercial Unit Owner 
or of the tenant or occupant of the Commercial Unit.  The provisions of this Article 23 may not be 
added to, amended, modified or deleted without the prior written consent of the Commercial Unit 
Owners. 

ARTICLE XXIV. 
 

CHANGES IN THE RESIDENTIAL SECTION 

Except to the extent prohibited by law, Sponsor or its designee shall have the right, without 
prior notice and without the vote or consent of the Board of Managers, any other Unit Owner or the 
holders of Residential or Commercial Unit Mortgages, if any, to: (a) make alterations, additions or 
improvements, whether structural or non-structural, interior or exterior, ordinary or extraordinary, in, 
to and upon Unsold Residential or Housekeeper Units; (b) change the layout of, or number of rooms 
in, any Unsold Residential or Housekeeper Units from time to time; (c) change the size and/or 
number of Unsold Residential or Housekeeper Units by subdividing one or more Unsold Residential 
or Housekeeper Units into two or more separate Residential or Housekeeper Units, combining 
separate Unsold Residential or Housekeeper Units (including those resulting from such subdivision 
or otherwise) into one or more Residential or Housekeeper Units, altering the boundary walls 
between any Unsold Residential or Housekeeper Units, or otherwise; and (d) if appropriate, 
reapportion among the Unsold Residential or Housekeeper Units affected by any such change in size 
or number pursuant to the preceding clause (c) their percentage interests in the Common Elements; 
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provided, however, that the percentage interest in the Common Elements of any other Units (other 
than Unsold Residential or Housekeeper Units) shall not be changed by reason thereof unless the 
owners of such Units shall consent thereto and, provided further, that Sponsor or its designee shall 
comply with all laws, ordinances and regulations of all governmental authorities having jurisdiction 
and shall agree to hold the Board of Managers and all other Unit Owners harmless from any liability 
arising therefrom.  The provisions of this Article 24 may not be added to, amended, modified or 
deleted without the prior written consent of Sponsor or its designee.*

By the written permission of the Board of Managers, which shall not be unreasonably 
withheld, any other Residential Unit Owner may be given, with respect to such owner’s Residential 
Unit, the same rights as are set forth in this Article 24 with respect to Unsold Residential Units.  
Notwithstanding the other provisions of this Article 24, no reapportionment of the interests in the 
Common Elements appurtenant to any Residential Unit shall be made unless there is first delivered 
to the Board of Managers a written certification stating that the percentage interests of the respective 
Units in the Common Elements, immediately after such reapportionment, will be in the approximate 
proportion which the floor area (i.e., the square foot area) of each Unit bears to the total floor area 
(i.e., the square foot area) of all Units, reflecting, however, the substantially exclusive advantages, if 
any, enjoyed by one or more but not all Units in a part or parts of the Common Elements.  The 
certification referred to herein shall be delivered, at Sponsor’s election, by Sponsor, the managing 
agent of the Condominium or any other person reasonably acceptable to the Board of Managers in 
the case of any Unsold Residential Unit, and by either the managing agent of the Condominium or 
any other person reasonably acceptable to the Board of Managers in the case of any other Residential 
Unit. 

The provisions of the preceding two Articles granting certain rights to 
Unit Owners to decorate, alter and make improvements, establish the 
important flexibility required to modify, alter or renovate a Unit in 
either the Commercial Section or the Residential Section.   

Commercial users, owners or their tenants require extensive 
modifications, often changing, altering or modifying even facades of 
buildings (and other common elements), as well as the interior portions 
of the Units.  It would not be unusual for owners of large Commercial 
Units to subdivide their own units and it would not be unusual for the 
owners of Residential Units, particularly in an upscale residential 
property, to combine and substantially renovate their Residential Units.  
The flexibility inherent in these construction and modification provisions 
is worthy of note and should serve as a reminder that the drafter of a 
reciprocal easement agreement or condominium document cannot draft 
in a vacuum, but must contemplate the needs and desires of the users. 

                                                 
* Wherever the consent, approval or satisfaction of Sponsor or its designee is required under this Declaration 

or the By-laws, such consent, approval or satisfaction shall not be required when there are no Unsold 
Residential or Housekeeper Units. 
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ARTICLE XXV. 
 

INVALIDITY 

The invalidity of any provision of this Declaration or the By-laws shall not be deemed to 
impair or affect in any manner the validity, enforceability or effect of the remainder of this 
Declaration and, in such event, all of the other provisions of this Declaration and By-laws shall 
continue in full force and effect as if such invalid provisions had never been included herein. 

ARTICLE XXVI. 
 

WAIVER 

No provision contained in this Declaration shall be deemed to have been abrogated or waived 
by reason of any failure to enforce the same, irrespective of the number of violations or breaches 
which may occur. 

ARTICLE XXVII. 
 

CAPTIONS 

The captions herein are inserted only as a matter of convenience and for reference and in no 
way define, limit or describe the scope of this Declaration nor the intent of any provision thereof. 

ARTICLE XXVIII. 
 

REFERENCES 

The use of the masculine gender in this Declaration shall be deemed to refer to the feminine 
or neuter gender and the use of the feminine gender shall be deemed to refer to the masculine gender 
or neuter gender and the use of the singular shall be deemed to refer to the plural, and vice versa, 
whenever the context so requires.  Unless otherwise stated, all references herein to Articles, Sections 
or other provisions are references to Articles, Sections or other provisions of this Declaration. 
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IN WITNESS WHEREOF, the Sponsor has caused this Declaration to be executed this 
                 day of                            , 1986. 

[DECLARANT] 
 
 
By:    
   

 

[ACKNOWLEDGEMENT] 
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SCHEDULE A 
 

Legal Description of Land 
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SCHEDULE B 
 

Description of Building and Units 

The Building will consist of 246 Residential Units and 14 Housekeeper Units located on the 
32nd through 78th floors of the Building.  One additional apartment in the Building will not be a 
Residential Unit but instead will be part of the Residential Limited Common Elements for the 
residential use of the Superintendent. 

In addition, there will be one Commercial Unit in the Building including a two level below-
grade garage, street-level retail space, and office space on floors 2-17. 

The structure and foundation walls of the Building will be reinforced concrete supported on 
concrete footings on rock.  The exterior facade of the Building will be a glass curtain wall system 
constructed of 4-sided silicone sealed glass and concealed aluminum subframes. 
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BY-LAWS 

of 

METROPOLITAN TOWER CONDOMINIUM 
146 West 57th Street 
New York, New York 

 

ARTICLE I 
 

General 

Section 1.  Purpose.  The purpose of these By-laws is to set forth the rules and 
procedures governing the operation and conduct of Metropolitan Tower Condominium (the 
“Condominium”).  The Condominium comprises land situated in the City, County and State of 
New York, more particularly described on Schedule A of the Declaration recorded in the Office of 
the New York City Register, New York County, simultaneously herewith, and the building 
constructed on said land (the land and building hereinafter are collectively called the 
“Property”).  The Property has been submitted by Carven Associates (hereinafter the “Sponsor”) 
to the provisions of Article 9-B of the Real Property Law of the State of New York (the 
“Condominium Act”), by the Declaration. 

As noted previously, although this particular document has separate By-
Laws, provisions such as these are sometimes implied by reference 
directly from the condominium statute and are sometimes otherwise 
provided in the fundamental enabling or governing documents (whether 
a Declaration of Condominium, Master Deed, Reciprocal Easement 
Agreement or otherwise). 

Section 2.  Applicability of By-Laws.  The provisions of these By-laws are applicable 
to the Property of the Condominium and to the use and occupancy thereof.  The term “Property” 
as used herein shall include, in addition to the land, the building and all other 
improvements thereon (including the Units and the Common Elements and Limited Common 
Elements), all easements, rights and appurtenances belonging thereto, and all other property, 
personal or otherwise intended for use in connection therewith, all of which are intended to be 
submitted to the provisions of said Condominium Act. 

Section 3.  Application.  All present and future owners, mortgagees, lessees and 
occupants of Units and their employees, agents and/or licensees, and any other persons who may 
use the facilities of the Property in any manner are subject to these By-laws, the Declaration and 
the Rules and Regulations, each as amended from time to time.  The acceptance of a deed or 
conveyance or the entering into of a lease or the act of occupancy of a Unit shall constitute an 
agreement that these By-laws, the Rules and Regulations and the provisions of the Declaration, as 
they may be amended from time to time, are accepted, ratified, and will be complied with. 
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Section 4.  Office.  The principal office of the Condominium and of the Board of 
Managers shall be located at the Property. 

ARTICLE II 
 

Board of Managers 

Section 1.  Number and Qualification.  The affairs of the Condominium shall be 
governed by a Board of Managers (the “Board of Managers” or the “Condominium Board”).  
The Board of Managers shall comprise representatives of both the Residential and Commercial 
Unit Owners.  The initial Board of Managers shall consist of three persons designated by 
the Sponsor until their successors shall have been elected by the Unit Owners at the first joint 
annual meeting of Unit Owners held pursuant to Section 1 of Article III of these By-laws, at which 
time a new nine (9) member Board of Managers shall be installed in accordance with these Bylaws.  
Of these nine (9) members, six (6) members shall be elected by the Residential Unit Owners, 
including Sponsor or its designee (which six members shall be known as the “Residential 
Committee” or the “Residential Committee of the Board of Managers”), and three (3) 
members shall be appointed or elected by the Commercial Unit Owner as its representatives 
(the “Commercial Committee”). 

As would be anticipated in a mixed use development, different kinds of 
unit owners would look for representation on the board, as would be 
appropriate to the extent of their interests.  It is not unusual for 
documentation to provide that regardless of how a straight vote among 
all unit owners would provide, specially designated unit owners, such as 
a commercial unit owner, would have a right to designate members of 
the Board.  This stands for the overall condominium board.  However, 
frequently properties are designed so that most of the time a particular 
section relegated to a segregated use can be managed independently.  In 
such an instance, the condominium documentation may, in broad brush, 
say that decisions solely relating to the residential portion of the building 
and the commercial portion of the building will be made independently 
by the owners of those two kinds of units.  Then, it is only decisions 
which affect the other unit or which affect common elements that must 
be dealt with by the overall board. 

One mechanism to attempt to handle the structure is to create 
committees of the overall board for each section, here, a Residential 
Committee and a Commercial Committee.  Representatives on those two 
committees will be selected from among the users represented, and then 
these committees (tantamount to executive committees of the board of 
directors of a corporation) would essentially govern the respected 
sections and together form the whole board. 

Whether such an executive committee is actually a recognizable entity is 
an interesting question.  For example, if a contract needs to be entered 
into only with respect to one portion of the building, a question arises as 
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to what entity is a validly constituted group which can execute that 
contract. 

The first joint annual meeting of Residential and Commercial Unit Owners will be 
called by Sponsor within approximately 60 days after the earlier of (i) conveyance of title by 
Sponsor to purchasers of 50% of the Residential Units (including Housekeeper Units) 
offered for sale or (ii) the second annual anniversary date of closing of title to the first Residential 
Unit. 

At the first joint annual meeting of Unit Owners and at all times thereafter, Sponsor 
or its designee shall be able to vote in accordance with its ownership of Units and thus may be able to 
elect members of the Residential Committee by virtue of its ownership of Unsold Residential and 
Housekeeper Units.  In addition, while Sponsor or its designee owns at least 51% of the 
Residential Units (including Housekeeper Units), Sponsor or its designee shall have the 
right to appoint a majority of members to the Residential Committee of the Board of 
Managers.  However, after the earlier of conveyance of title to 50% of the Residential Units 
(including Housekeeper Units) offered for sale, or the second annual anniversary of conveyance 
of title to the first Residential Unit, neither Sponsor nor its designee will appoint a majority of 
members to the Residential Committee of the Board of Managers at the joint annual meeting of 
the Unit Owners. 

In addition to the foregoing, so long as Sponsor or its designee shall continue to 
own at least two (2) Residential Units (i) Sponsor or its designee shall have the right to appoint 
one member of the Residential Committee of the Board of Managers, and (ii) the number of 
members of the Residential Committee and the Board of Managers may not be changed 
without the prior consent of Sponsor or its designee. 

All members of the Residential Committee of the Board of Managers other than the 
appointees of Sponsor or its designee(s) shall be owners or spouses of owners or mortgagees of 
Residential Units or, in the case of partnership owners or mortgagees, shall be members or 
employees of such partnership or, in the case of corporate owners or mortgagees, shall be officers, 
directors, shareholders or employees of such corporations or, in the case of fiduciary 
owners or mortgagees, shall be the fiduciaries or officers or employees of such fiduciaries.  
With respect to Residential Units only one person per Unit may be a member of the Board of 
Managers.  If a Residential Unit Owner owns a Housekeeper Unit in addition to a Residential 
Unit, only one person per both Units may be a member of the Board of Managers.  
Members of the Commercial Committee need not be the Commercial Unit Owner, but need 
be the appointed or elected representative of the Commercial Unit Owner. 
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Section 2.  Powers and Duties.  (A)  Board of Managers Generally:  The Board of 
Managers shall have the powers and duties necessary for the administration of the affairs of the 
Condominium and may do all such acts and things except as by law or by the Declaration or 
by these By-laws may not be delegated to the Board of Managers by the Unit Owners.  All 
determinations however, which (i) affect only the Residential Section and do not “adversely 
affect” the Commercial Unit, may be made by the Residential Committee, and (ii) affect 
only the Commercial Unit and do not “adversely affect” the Residential Section or the use of the 
Residential Units for their permitted purposes, may be made by the Commercial Committee.  All 
other determinations with respect to administration of the affairs of the Condominium 
including, without limitation, determinations which (i) relate to the Commercial Unit and 
adversely affect the Residential Section, or (ii) relate to the Residential Section and 
adversely affect the Commercial Unit, or (iii) relate to or affect the General Common 
Elements, (including but not limited to establishment of General Common Charges), shall be 
made by the full Board of Managers.  Any dispute between the Residential and Commercial 
Committees with respect to whether the Residential Committee, the Commercial Committee or 
the Condominium Board shall be entitled to make any determination, shall be settled by 
“Arbitration” (as hereinafter defined and discussed in Article IX of these By-laws), provided, 
however, that no such dispute with respect to whether the determination of one adversely affects 
the other shall be deemed to exist unless the objecting party specifies the ground for its objection 
in writing to the other party within ten (10) days of receipt by it of notice of such determination.  
Thus both the Residential and Commercial Committee shall have a duty to notify each other in 
writing each time a determination is made by one of them that might reasonably be expected to 
have a material impact on the Residential Section, if the determination is by the 
Commercial Committee or, on the Commercial Unit, if the determination is by the 
Residential Committee.  (See Article II, Section 17 of these By-laws in this regard.) Any 
Arbitration with respect to a dispute over a matter that one party feels is to be made by the 
Condominium Board, shall be decided on the basis of the best interests of the Condominium.  
“Adversely affect” as used herein, shall mean the uses prohibited under Article V, Section 13 of 
these By-laws. 

Given the vastly disparate uses between the Residential and the 
Commercial Units, a balance must be established on the question of the 
governance and affairs of distinctly separate owners and uses, 
maintaining, on the one hand, flexibility for one owner’s use while, on 
the other hand, respecting the rights of and ramifications upon 
neighboring owners.  Thus, drawing upon a dirt lawyer’s knee-jerk 
drafting technique of conditioning defaults based on “materiality” or (as 
here), “adverse effect,” a balance of the potentially competing interests is 
reached which should accommodate the day-to-day operations of each of 
the Section Boards in this multi-use building.  Providing a dispute 
resolution mechanism – such as one which would be triggered by a 
reasonable notice by an objecting party challenging a Board 
determination – affords all users in a multi-use property an equitable 
avenue to communicate concerns over a Board’s action which may affect 
an owner’s use and operation. 
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Arbitration is sometimes suggested as a mechanism for the board to 
resolve its differences.  However, deferring to issues of corporate law, 
some practitioners have questioned whether a board can be emasculated 
and delegate its right of decision to another body.  If this is a concern 
under local law, creative lawyers might consider whether it would be 
possible to craft a system of guidance which would, in fact, rely upon 
what is essentially an arbitrarial device.   

Subject to the foregoing the powers and duties of the Board of Managers shall include, but 
shall not be limited to, the following: 

(a) Operation, upkeep and maintenance of the Common Elements and Limited 
Common Elements, provided that with respect to entering into any service or maintenance 
contract for work affecting the General Common Elements not covered by a contract in 
existence on the date of first closing of title to a Residential Unit, the consent of the 
Commercial Unit Owner is first obtained. 

(b) Determination of the General Common Charges required to pay for the 
General Common Expenses of the Condominium, and determination of the portion of General 
Common Expenses to be paid by the Residential Section as part of its Residential Common 
Charges and the portion of General Common Expenses to be paid by the Commercial Unit 
Owner as part of its Commercial Common Charges. 

(c) Collection of Common Charges from Unit Owners. 

(d) Employment and dismissal of the personnel necessary for the maintenance 
and operation of the General Common Elements. 

(e) Adoption and amendment of rules and regulations covering the details of 
the operation and use of the Property. 

(f) Opening and maintaining of bank accounts on behalf of the Condominium 
and designating the signatories required therefor. 

(g) Purchasing or leasing or otherwise acquiring in the name of the Board 
of Managers, or its designee, corporate or otherwise, on behalf of all Unit Owners, Residential 
Units offered for sale or lease, and Commercial or Residential Units surrendered by their 
owners to, the Board of Managers. 

(h) Purchasing a Commercial or Residential Unit at foreclosure or other 
judicial sale in the name of the Board of Managers, or its designee, corporate or otherwise, on 
behalf of all Unit Owners. 

(i) Acquiring in the name of the Board of Managers, or its designee, 
corporate or otherwise, on behalf of all Unit Owners, rights and interests in real and personal 
property for use in connection with the ownership and operation of the Property. 
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(j) Selling, leasing, mortgaging, voting the votes appurtenant to (other 
than for the election of members of the Board of Managers), or otherwise dealing with 
Residential or Commercial Units acquired by the Board of Managers or its designee, corporate or 
otherwise, on behalf of all Unit Owners. 

(k) Organizing corporations to act as designees of the Board of 
Managers in acquiring title to or leasing of Residential or Commercial Units or rights and 
interests in real and personal property. 

(l) Leasing of portions of the Common Elements and granting of licenses for 
vending machines. 

(m) Obtaining of insurance for the Property, including the Units, pursuant to 
the provisions of Article V, Section 2 hereof. 

(n) Making of repairs, additions and improvements to or alterations of the 
Common Elements (provided the consent of the Commercial Unit Owner is obtained before 
commencing a particular alteration, addition, or improvement to a General Common Element) and 
making of repairs to and restoration of the Property in accordance with the other provisions of 
these By-laws after damage or destruction by fire or other casualty, or as a result of 
condemnation or eminent domain proceedings. 

(o) Borrowing money on behalf of the Condominium when required in 
connection with the operation, care, upkeep and maintenance of the General Common Elements, 
provided, however, that (i) the consent of at least 66⅔% of the Unit Owners (including the 
consent of the Commercial Unit Owner) authorized to vote and present in person or by proxy 
and voting at a meeting duly called and held for such purpose in accordance with the 
provisions of these By-laws, shall be required for the borrowing of any sum in excess of 
$100,000 in any one fiscal year (regardless of the balance of loans outstanding from previous 
years) and (ii) no lien to secure repayment of any sum borrowed may be created on any Unit or its 
appurtenant interest in the Common Elements without the consent of the Owner of the Unit 
so affected.  If any sum borrowed by the Board of Managers on behalf of the Condominium 
pursuant to the authority contained in this paragraph (o) is not repaid by the Board, a Unit 
Owner who pays to the creditor such proportion thereof as his or her interest in the Common 
Elements bears to the interests of all the Unit Owners in the Common Elements shall be 
entitled to obtain from the creditor a release of any judgment or other lien which said 
creditor shall have filed or shall have the right to file against the Unit Owner’s Unit. 

(p) Levying fines against Unit Owners for violations of the rules and 
regulations governing the operation and use of the Property, which fines shall be considered 
General Common Charges payable by the Unit Owner against whom they are assessed. 

(q) Adjusting and settling claims under insurance policies obtained pursuant 
to Article V, Section 2, and executing and delivering releases upon settlement of such claims 
on behalf of all Unit Owners. 
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(r) Execution, acknowledgement and delivery of (i) any declaration or other 
instrument affecting the Property which the Board of Managers deems appropriate or 
necessary to comply with any law, ordinance, regulation, zoning resolution or requirement 
of the Department of Buildings, the City Planning Commission, the Board of Standards and 
Appeals, or any other public authority, applicable to the maintenance, demolition, 
construction, alteration, repair or restoration of the Property, or (ii) any consent, covenant, 
restriction, easement or declaration affecting the Property which the Condominium Board 
deems necessary or appropriate. 

(s) Prepare, execute and record, on behalf of all Unit Owners, as their 
attorney-in-fact, coupled with an interest, a restatement of the Declaration and/or these By-
laws whenever, in the Condominium Board’s estimation, it is advisable to consolidate 
and restate all amendments, modifications, additions and deletions theretofore made to the 
Declaration and/or these By-laws. 

(t) Execution, acknowledgment and delivery of any documents or other 
instruments necessary to commence, pursue, compromise or settle certiorari proceedings to 
obtain reduced real estate tax assessments with respect to Units for the benefit and on behalf of 
each Unit Owner who has given appropriate written authorization, provided that each such Unit 
Owner indemnifies the Board of Managers from and against all claims, costs and expenses 
(including, without limitation, reasonable attorneys’ fees) resulting from such proceedings. 

The specific enumeration of powers of the Board of Managers (and, 
below, the presumably delegated authority of the Residential Committee 
and the Commercial Committee) is an interesting device.  In some cases 
there might be an open question as to whether the authority of a board 
of managers is as broad as the authority of a corporate board of 
directors to act in all matters for the corporation, or whether the 
creation of a board of managers merely charters a group which may only 
act on its specifically authorized powers, without assuming any power 
that is not precisely stated as a grant of authority. 

(B) Residential Committee:  The Residential Committee shall be entitled, to the 
extent permitted by law, to make determinations and undertake certain of the foregoing tasks on 
behalf of the Board of Managers, insofar as said determination and tasks affect only the Residential 
Section and do not adversely affect the Commercial Unit.  Thus, subject to the foregoing, 
the determinations and actions the Residential Committee may make, include without limitation, 
those concerning: 

(a) Operation, care, upkeep, maintenance, repair and replacement of the 
Residential Section. 

(b) The amount of Residential Common Charges subject to the determination 
of the Condominium Board with respect to General Common Charges. 

(c) Employment and dismissal of the personnel necessary for the 
maintenance and operation of the Residential Section. 
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(d) Making ordinary repairs, restorations, additions and improvements to, or 
alteration of, the Residential Limited Common Elements. 

(e) Making repairs to and restorations of the Residential Section or parts 
thereof damaged or destroyed by fire or other casualty or necessitated as a result of 
condemnation or eminent domain proceedings. 

(f) Enforcing obligations of Residential Unit Owners. 

(g) Opening and maintaining bank accounts on behalf of the Residential 
Section (with respect to matters within its jurisdiction as provided in these By-laws) and 
designating the signatories required therefor. 

(h) Borrowing money on behalf of the Residential Section when required in 
connection with the operation, care, upkeep and maintenance of, or the making of repairs, 
replacements, restorations or additions to or alterations of, the Residential Section or otherwise in 
connection with any permitted action or activity of the Residential Committee, provided, 
however, that (i) the consent of at least 66⅔% of all Residential Unit Owners authorized to 
vote and present in person or by proxy at a meeting duly called and held for such purpose in 
accordance with these By-laws, shall be required for any borrowings in excess of the aggregate 
amount of $100,000 (including the pro-rata share of the Residential Section with respect to 
any borrowing made by the Condominium Board pursuant to Article II, Section 2(o)) in any 
one fiscal year (regardless of the balance of any loans outstanding from previous years), (ii) 
no lien to secure repayment of any sum borrowed may be created on any Unit or its 
appurtenant interest in the Common Elements without the consent of the owner of such 
Unit, and (iii) the Commercial Unit Owner will not be liable for repayment of any portion of 
any such loan.  If any sum borrowed by the Residential Committee pursuant to the 
authority contained in this subparagraph (h) is not repaid by said Committee, a Residential 
Unit Owner who pays to the creditor such proportion thereof as his or her interest in the 
Common Elements bears to the interest of all Residential Unit Owners in the Common 
Elements shall be entitled to obtain from the creditor a release of any judgment or any lien 
which said creditor has filed or has the right to file against such Residential Unit Owner’s 
Unit. 

As stated above, there is a question of what power a Residential 
Committee or a Commercial Committee would have to execute 
contracts, commence lawsuits, foreclose liens on unit owners and the like.  
Presumably, contractors and lenders would need to be comfortable that 
there is requisite authority without a resolution of the full board of 
managers. 

(C) The Commercial Committee:  The Commercial Committee shall be entitled, 
to the extent permitted by law, and by the owner of the Commercial Unit, to make 
determinations and undertake certain tasks ascribed to the Board of Managers in Section 2A 
of this Article II, on behalf of the Board of Managers, insofar as said determinations and, 
tasks affect only the Commercial Unit and do not adversely affect the Residential Section.  

– 8 – 
BAR-N05937/1044103v2 



 

Thus, subject to the foregoing, the determinations and actions the Commercial Committee 
may make, include without limitation, those concerning: 

(a) Operation, care, upkeep, maintenance, repair and replacement of the 
Commercial Unit and Commercial Limited Common Elements. 

(b) The amount and nature of the cost and expense in connection with the 
operation, care, upkeep, maintenance, repair and replacement of the Commercial Unit and 
Commercial Limited Common Elements, subject to the determination of the Condominium 
Board with respect to General Common Charges. 

(c) Maintaining bank accounts with respect to the Commercial Unit (with 
respect to matters in the Committee’s jurisdiction) and designating the signatories required 
therefor. 

(d) Borrowing money when requested by the Commercial Unit Owner to be 
used in connection with the operation, care, upkeep and maintenance of, or the making of repairs, 
replacements, restorations or additions to or alterations of, the Commercial Unit or otherwise 
in connection with any permitted action or activity of the Commercial Unit Owner provided, 
however, that (i) no lien to secure repayment of any sum borrowed may be created on any 
Commercial or Residential Unit or its appurtenant interests in the Common Elements without 
the consent of the owner of such Unit and (ii) Residential Unit Owners will not be liable for 
repayment of any portion of any such loan. 

(D) Action By Residential Committee or Commercial Committee:  Any action 
required or permitted to be taken pursuant to the provisions of these By-laws or the Declaration 
by either the Residential Committee or the Commercial Committee may, if required, be 
taken by either the Residential Committee or the Commercial Committee in the name of the 
Condominium Board which shall, upon request, execute, acknowledge and deliver any and all 
instruments, documents or applications in connection therewith, provided, however, that the party 
desiring to take such action shall indemnify and hold harmless the other and, in the case of 
action taken by the Commercial Committee, the Commercial Committee shall also indemnify 
and hold harmless the Residential Unit Owners from any expense or liability thereof or therefrom. 

This provision attempts to cast activities and decisions by the Residential 
Committee and the Commercial Committee as authorized by the entire 
board, as essentially delegated actions.  However, conservative 
contractors working with an entity or group other than the formal board 
of managers (for example, here, the Residential Committee or the 
Commercial Committee), might be very careful to determine whether 
the subject of a particular agreement is actually squarely within the 
authority of the Committee with which it is dealing, or whether it is 
necessary to have confirmation from the full board of managers. 

(E) Actions Where No Consent Necessary:  Notwithstanding anything to the 
contrary contained in these By-laws, (a) no action which is taken or omitted to be taken by or 
on behalf of the Residential Committee or Residential Unit Owners shall be deemed to adversely 
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affect in any way the Commercial Unit or the use of the Commercial Unit for its permitted 
purposes and thus shall not require the consent or approval of the Commercial Unit Owner unless 
the use of any portion of the Residential Section would result in or involve a violation of the 
provisions of Article V, Section 13, and (b) no action which is taken or omitted to be taken by or 
on behalf of the Commercial Unit Owner shall be deemed to adversely affect in any way the 
Residential Section or the use of Residential Units for their permitted purposes and thus shall not 
require the consent or approval of the Residential Committee or Residential Unit Owners 
unless the use of the Commercial Unit (or any portion thereof) would result in or involve a 
violation of the provisions of Article V, Section 13. 

(F) Limitations During Period of Sponsor Control:  Notwithstanding anything to 
the contrary contained in these By-laws, so long as Sponsor or its designee shall continue to own at 
least two (2) Residential Units, but not longer than two years from the date of conveyance of title to 
the first Residential Unit, neither the Residential Committee nor the Board of Managers may, 
without the prior written consent of Sponsor or its designee(s), (i) make any addition, 
alteration or improvement to the General or Residential Limited Common Elements or to any 
Unit, or (ii) assess any Common Charges for the creation of, addition to or replacement of all or 
part of a reserve, contingency or surplus fund (however, Sponsor will not unreasonably 
withhold consent to additions to the contingency fund provided for in Schedule B to the 
Offering Plan for the Condominium to the extent assessments are necessary to make 
expenditures required by law), or (iii) borrow money on behalf of the Condominium (except 
where necessary to perform work required by law to the extent the existing reserves are 
insufficient).  Subject to the foregoing, Sponsor or its designee shall have the right to 
withhold its consent to any of the foregoing actions. 

Section 3.  Managing Agent and Manager.  The Board of Managers may employ for 
the Condominium (and/or for the Residential Section thereof) a managing agent and/or a manager 
at a compensation established by the Board of Managers (or the Residential Committee, if a 
Residential Section managing agent is hired), to perform such duties and services as the 
Board of Managers shall authorize, including, but not limited to the duties listed in subdivisions 
(A)(a) and (c) of Section 2 of this Article II.  The Board of Managers may delegate to the 
manager or managing agent all of the powers granted to the Board of Managers by these 
By-laws (or granted to the Residential Committee or to the Commercial Committee) 
other than the powers set forth in subdivisions (A)(b), (d), (e), (f), (g), (h), (i), (j), (k), (1), (m), 
(n), (o), (q), (r), (s), (t), (B)(b), (c), (d), (f), (g), (h), and (C) (b), (c), and (d), of Section 2 of 
this Article II.  Notwithstanding the foregoing, the Board of Managers may delegate to the 
manager or managing agent the power in subdivisions A(f), (B)(g) and (C)(c) of Section 2 
of this Article II, provided that the Board or Residential Committee or Commercial 
Committee retains the power to designate the signatories on any account opened pursuant 
thereto and may delegate such other tasks as hiring and firing employees and entering into 
contracts and leases for services and repairs to Common Elements, subject to the consent 
of the Board prior to execution of the task. 

Depending upon their operations, Commercial Unit Owners may see 
whether there is any economy in retaining the condominium’s managing 
agent to further manage the Commercial Unit for the Commercial Unit 
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Owner.  For obvious reasons, this can either be an efficiency or create 
unmanageable conflicts.   

Section 4.  Election and Term of Office.  The term of office of the members of the 
Residential Committee of the Board of Managers shall be two (2) years or until their 
successors are elected or appointed and the term of office of the members of the 
Commercial Committee shall be one (1) year or until their successors are elected or 
appointed.  Notwithstanding the foregoing, the term of office of the Residential Committee 
members elected or appointed at the first joint annual meeting of Unit Owners shall be fixed at 
two (2) years for three (3) members (or until their successors are elected or appointed) and 
one year for the other three (3) members of the Residential Committee (or until their successors 
are elected or appointed).  The three (3) nominees to the Residential Committee receiving the 
highest number of votes at the first joint annual meeting will serve the initial two-year terms.  
However, if Sponsor may appoint a majority of Residential Committee members at the first meeting, 
in accordance with Article II, Section 1 of these By-laws, one of Sponsor’s appointees shall hold 
office for two years and the other three appointees shall hold office for one year. 

At the expiration of the term of office of each Residential Committee member elected or 
appointed at the first joint annual meeting of Unit Owners, successors shall be elected for a term 
of two (2) years.  As a result of this procedure, the terms of at least one-third of the members of the 
Board of Managers will expire each year, in accordance with the Condominium Act.  Members may 
serve for more than one term. 

Notwithstanding the foregoing, so long as Sponsor or its designee shall continue to own at 
least two (2) Residential Units Sponsor or its designee shall have the right to appoint one 
member to the Residential Committee of the Board of Managers whose term of office shall be 
one year.  When Sponsor and/or its designee owns less than two (2) Residential Units, Sponsor’s 
appointee to the Residential Committee shall step down at the end of his or her term and a successor 
shall be elected for a term of one or two years, whichever term will facilitate the expiration of 
the term of three of the Residential Committee members annually.  The successor to this new 
Board member shall be elected for a term of two years in accordance with the foregoing. 

As discussed above, sometimes particular Unit Owners will have a 
constant right to designate members of the Board.  For example, a large 
Commercial Unit Owner might have a right to designate a member at all 
times, regardless of formal elections.  If that is the case, the parties might 
contemplate condominium documents that provide a right for such an 
owner to designate its representative, and the fact that that 
representative will remain the designee, being deemed to be elected at 
each election, rather than having to go through the administrative 
process of the appointment at each election. 

Section 5.  Removal of Members of the Board of Managers.  At any regular or 
special meeting of Residential Unit Owners, any one or more of the members of the Residential 
Committee of the Board of Managers other than a member appointed or elected by Sponsor or its 
designee, may be removed with or without cause by a majority of the Residential Unit Owners 
and a successor may then and there or thereafter be elected to fill the vacancy thus created, 
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provided notice of such proposed removal was given to the Board member and in the notice of 
the meeting.  Any member of the Board appointed by Sponsor or its designee (including members 
of the Commercial Committee) may be removed by Sponsor or its designee for any reason and by a 
majority of the Unit Owners for cause.  Any member of the Board of Managers whose 
removal has been proposed shall be given an opportunity to be heard at the meeting.  Regardless of 
whether a Sponsor-appointee to the Board is removed by Sponsor, Sponsor’s designee or the Unit 
Owners, only the Sponsor or its designee shall have the right to designate a replacement for such 
Sponsor-appointee. 

If a member of the Board of Managers ceases to be a Unit Owner or mortgagee (or a partner, 
officer, director, stockholder or employee of a partnership or corporate owner or mortgagee or 
fiduciary owner or mortgagee), unless such member is an appointee of Sponsor or its designee 
or is a member of the Commercial Committee, he or she shall be deemed to have resigned effective 
as of the date such ownership or mortgage interest ceased. 

Section 6.  Vacancies.  Vacancies in the Residential Committee of the Board of 
Managers caused by any reason other than the removal of a member thereof by a vote of the 
Residential Unit Owners, shall be filled by vote of a majority of the remaining Residential 
Committee members at a special meeting of the Residential Committee of the Board of 
Managers held for that purpose promptly after the occurrence of any such vacancy, even 
though the members present at such meeting may constitute less than a quorum.  Each person 
so elected shall be a member of the Board of Managers for the remainder of the term of 
the predecessor member and until a successor shall be elected.  Vacancies in the 
Commercial Committee caused by death, resignation or otherwise by members appointed 
by the Commercial Unit Owner, shall be filled on by appointment by the Commercial Unit 
Owner.  Notwithstanding the foregoing, vacancies in the Residential or Commercial 
Committee caused by death, resignation or otherwise by members appointed by Sponsor or its 
designee, shall be filled only by appointment by Sponsor or its designee. 

Of course, if a Unit Owner has a right to control a particular seat on the 
Board of Manager, it will also want to have the right to fill any vacancy 
in that seat.   

Section 7.  Organization Meeting.  The first meeting of the members of the Board of 
Managers following each joint annual meeting of the Unit Owners shall be held within ten (10) 
days thereafter at such time and place as shall be fixed by a majority of the members of the 
Board of Managers and no notice shall be necessary to the newly elected members of the 
Board of Managers in order legally to constitute such meeting, providing a majority of the whole 
Board of Managers shall be present thereat.  (See Article II, Section 11).  The first meeting of the 
Residential Committee of the Board of Managers shall be held immediately following the first 
meeting of the Board of Managers. 

Section 8.  Regular Meetings.  Regular meetings of the Board of Managers may be 
held at such time and place as shall be determined from time to time by a majority of the 
members of the Board of Managers, but at least two such meetings shall be held during each 
fiscal year.  Regular meetings of the Residential and Commercial Committees shall be held at such 
time and place as shall be determined from time to time by a majority of the members of the 
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Residential or Commercial Committee (as applicable), but at least four times during each year 
for the Residential Committee.  Notice of regular meetings of the Board of Managers and 
the Residential Committee shall be given to each member of the Board of Managers and the 
Residential Committee, personally or by mail, telephone or telegraph, at least three (3) business 
days prior to the day named for such meeting. 

Section 9.  Special Meetings.  Special meetings of the Board of Managers or the 
Residential Committee may be called by the President on three (3) business days’ notice to each 
member of the Board of Managers or the Residential Committee, given personally or by mail, 
telephone or telegraph, which notice shall state the time, place and purpose of the meeting.  Special 
meetings of the Board of Managers or the Residential Committee shall be called by the President or 
Secretary in like manner and on like notice on the written request of at least two (2) members of 
the Board of Managers or the Residential Committee, whichever is applicable. 

Section 10.  Waiver of Notice.  Any member of the Board of Managers or Residential 
Committee may at any time waive notice of any meeting of the Board of Managers or Residential 
Committee in writing, and such waiver shall be deemed equivalent to the giving of such notice.  
Attendance by a member of the Board of Managers or Residential Committee at any meeting of 
the Board or Residential Committee shall constitute a waiver of notice by him or her of the time and 
place thereof.  Any one or more members of the Board of Managers or any committee thereof may 
participate in a meeting of the Board or committee by means of a conference telephone or 
similar communications equipment allowing all persons participating in the meeting to hear 
each other at the same time.  Participation by such means shall constitute presence in 
person at a meeting.  If all the members of the Board of Managers or the Residential Committee 
are present at any meeting of the Board or Residential Committee respectively, no notice shall be 
required and any business may be transacted at such meeting. 

Section 11.  Quorums and Determinations.  (A)  Except as otherwise set forth in 
these By-laws, all determinations of the Board of Managers or Residential Committee shall be 
made at a meeting of the Board or Committee at which a quorum is present.  At all meetings of 
the Board of Managers or the Residential Committee a majority of the members thereof shall 
constitute a quorum for the transaction of business.  However, two members of the Commercial 
Committee must be present for the quorum to be valid in the case of a meeting of the Board of 
Managers.  The votes of a majority of the members of the Board of Managers or the Residential 
Committee present at a meeting at which a quorum is present shall constitute the decision of the 
Board of Managers or the Residential Committee.  If at any meeting of the Board of Managers or 
the Residential Committee there shall be less than a valid quorum present, a majority of those 
present may adjourn the meeting from time to time.  At any such adjournment meeting at 
which a valid quorum is present, any business which might have been transacted at the 
meeting originally called may be transacted without further notice.  Any action required 
or permitted to be taken by the Board of Managers or any committee thereof may be taken 
without a meeting if all members of the Board or the committee consent in writing to the adoption 
of a resolution authorizing such action and the writing or writings are filed with the minutes of 
the proceedings of the Board or the committee. 
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(B) In the event of a tie vote on the six-member Residential Committee the President 
of the Residential Committee or the Vice-President in the President’s absence, or any other 
designated officer or committee member, shall cast the deciding vote. 

(C) When the Residential Committee and the Commercial Committee, with each 
acting in accordance with the provisions of this Article II, have made the same determination as 
to any matter which is required or permitted to be determined by the Condominium Board, 
such determination shall constitute the determination of the Condominium Board.  No 
meeting of the Condominium Board as such shall be necessary for any determination by it to be 
made. 

Section 12.  Fidelity Bonds.  The Board of Managers shall obtain adequate fidelity 
bonds for all members of the Board of Managers, officers and employees of the Condominium 
and of the managing agent handling or responsible for Condominium funds.  The premiums on 
such bonds shall constitute a General Common Expense or Residential Common Expense as 
the case may be. 

Section 13.  Compensation.  No member of the Board of Managers shall receive any 
compensation from the Condominium for acting as such.  These By-laws shall not be amended 
to provide otherwise while Sponsor or its designee owns at least 5% of the Units. 

Section 14.  Liability of the Board of Managers and Officers of the 
Condominium.  Neither the members of the Board of Managers nor any officer of the 
Condominium, shall be liable to the Unit Owners for any mistake of judgment, negligence, or 
otherwise, except for their own individual willful misconduct or bad faith.  The Unit Owners 
shall indemnify and hold harmless each of the members of the Board of Managers and the 
officers of the Condominium against all liability to others arising from their acts as, or by 
reason of the fact that such person was, a member of the Board of Managers or an officer of the 
Condominium.  It is intended that the members of the Board of Managers shall have no personal 
liability with respect to any contract made by them on behalf of the Condominium within the scope 
of their authority.  It is also intended that the liability of any Unit Owner arising out of any contract 
made by the Board of Managers or out of the aforesaid indemnity in favor of the members of the 
Board of Managers shall be limited to such proportion of the total liability thereunder as his or her 
interest in the Common Elements bears to the interests of all the Unit Owners in the Common 
Elements.  Every agreement made by the Board of Managers or by the managing agent or by the 
manager on behalf of the Condominium shall provide that the members of the Board of 
Managers, or the managing agent, or the manager, as the case may be, are acting only as agents for 
the Unit Owners and shall have no personal liability thereunder (except as Unit Owners), and 
that any liability of a Unit Owner thereunder shall be limited to such proportion of the total liability 
thereunder as his or her interest in the Common Elements bears to the interests of all Unit Owners 
in the Common Elements. 

Section 15.  Executive Committee.  The Board of Managers may, by resolution duly 
adopted, meet as an Executive Committee, one member of which shall be appointed by Sponsor 
or its designee so long as Sponsor or its designee has the right to designate a member of the 
Residential Committee.  Such Executive Committee shall have and may exercise all the 
powers of the Board of Managers in the management of the business and affairs of the 
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Condominium during the intervals between the meetings of the Board of Managers insofar as 
may be permitted by law, except that the Executive Committee shall not have power (a) to 
determine the Common Charges and Expenses required for the affairs of the Condominium, (b) 
to adopt or amend the rules and regulations covering the details of the operation and use of the 
Property, or (c) to exercise any of the powers set forth in subdivisions g, h, i, j, n, o, r and s of Section 
2A of Article II. 

Section 16.  Other Committees.  The Board of Managers may by resolution create 
such other committees as it shall deem appropriate and such committees shall each consist of at 
least two members of the Board and shall each have such powers and authority as the Board of 
Managers shall vest therein.  The members of any such committee, at least one of whom shall be 
appointed by Sponsor or its designee, so long as Sponsor or its designee has the right to appoint a 
member of the Residential Committee of the Board, shall be appointed by the President of the 
Condominium.  Such committee shall not have the power to do any act which the Executive 
Committee may not do under Section 15 of this Article II. 

Section 17.  Resolutions.  The Residential Committee and the Commercial Committee 
Unit Owners shall each cause to be promptly delivered to the other, copies of all resolutions 
adopted by it except to the extent of matters privileged under law or concerning matters not 
related to the Property. 

ARTICLE III 
 

Unit Owners 

Section 1.  Annual Meetings.  Within approximately 60 days after the earlier of (i) 
conveyance of title by Sponsor to purchasers of 50% of the Residential (including Housekeeper) 
Units offered for sale or (ii) the second annual anniversary date of closing of title to the first 
Residential Unit, Sponsor shall call the first joint annual meeting of the Unit Owners.  
Thereafter, joint annual meetings of the Residential and Commercial Unit Owners shall be 
held within three weeks of the anniversary of the first joint annual meeting.  A separate 
meeting of the Residential Unit Owners shall be held at least once annually, immediately prior 
to the joint annual meeting of Unit Owners, for the purpose of nominating members of the 
Residential Committee. 

At all such annual meetings the Residential Committee of the Board of Managers shall be 
elected by ballot of the Residential Unit Owners in accordance with the requirements of 
Section 4 of Article II of these By-laws.  So long as Sponsor or its designee owns at least 
two (2) Residential Units Sponsor or its designee shall have the right to appoint one 
member of the Residential Committee of the Board of Managers.  All other members of the 
Residential Committee shall be elected by the Residential Unit Owners including Sponsor 
or its designee (subject to the Sponsor’s right to appoint a majority of members of the 
Residential Committee as set forth in Article II, Section 1 of these By-laws) in accordance with 
Article II of these By-laws, and shall serve for the term prescribed by these By-laws.  The Unit 
Owners may transact such other business at such meetings as may properly come before 
them. 

– 15 – 
BAR-N05937/1044103v2 



 

Section 2.  Place of Meetings.  Joint meetings of all Unit Owners and meetings of 
Residential Unit Owners shall be held at the principal office of the Condominium or at such 
other suitable place convenient to the Unit Owners or Residential Unit Owners as may be 
designated by the Board of Managers or the Residential Committee. 

Section 3.  Special Meetings.  It shall be the duty of the President of the Board of 
Managers (who shall also be the President of the Residential Committee) to call a special 
joint meeting of all Unit Owners or the Residential Unit Owners if so directed by resolution 
of the Board of Managers or the Residential Committee or upon a petition signed and presented to 
the Secretary by not less than 25% in Common Interest, in the aggregate, of all Unit Owners, 
with respect to calling joint meetings, or 25% in Common Interest, in the aggregate, of the 
Residential (including Housekeeper) Unit Owners, with respect to calling meetings of Residential 
Unit Owners.  The notice of any special meeting shall state the time and place of such 
meeting and the purpose thereof.  No business shall be transacted at a special meeting except as 
stated in the notice. 

Section 4.  Notice of Meetings.  It shall be the duty of the Secretary to mail a notice of 
each annual or special meeting of the Unit Owners and/or the Residential Unit Owners at least ten 
but not more than forty days prior to such meeting, stating the purpose thereof as well as the time 
and place where it is to be held, to each Unit Owner of record, at the Property or at such other address 
as such Unit Owner shall have designated by notice in writing to the Secretary.  If the purpose of 
any meeting shall be to act upon a proposed amendment to the Declaration or to these By-laws, the 
notice of meeting shall be mailed at least thirty days prior to such meeting and the notice shall be 
accompanied by the text of the proposed amendment.  The mailing of a notice of meeting in the 
manner provided in this Section shall be considered service of notice. 

Section 5.  Adjournment of Meetings.  If any meeting of Unit Owners cannot be held 
because a quorum has not attended, a majority of the Unit Owners who are present at such 
meeting, either in person or by proxy, may adjourn the meeting to a time not less than forty-eight 
(48) hours from the time the original meeting was called. 

Section 6.  Order of Business.  The order of business at all joint or separate meetings 
of the Unit Owners shall be as follows: 

(A) Roll call. 

(B) Proof of notice of meeting. 

(C) Reading of minutes of preceding meeting.  

(D) Reports of officers.  

(E) Report of Board of Managers.  

(F) Reports of committees. 

(G) Election of inspectors of election (when so required). 
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(H) Election of members of the Board of Managers (when so required). 

(I) Unfinished business.  

(J) New business. 

Section 7.  Title to Units.  Title to Units may be taken in the name of an individual or 
in the names of two or more persons, as tenants in common or as joint tenants or as tenants by the 
entirety, or in the name of a corporation or partnership, or in the name of a fiduciary. 

Section 8.  Voting.  (a)  The owner or owners of each Unit (except the Board of 
Managers or its designee voting at a meeting to elect members of the Board of Managers) or 
some person designated by such owner or owners to act as proxy on his, her or their behalf and 
who need not be an owner, shall be entitled to cast the vote appurtenant to such Unit at 
all joint or separate meetings of Unit Owners.  The designation of any such proxy shall 
be made in writing to the Secretary, and shall be revocable at any time by written notice 
to the Secretary by the owner or owners so designating.  Any or all of such owners may be 
present at any meeting of the Unit Owners and may vote or take any other action as a Unit 
Owner either in person or by proxy (those owning a Unit jointly or in common must act 
unanimously).  The total authorized number of votes of all Unit Owners shall be 261 and 
the total authorized number of votes of all Residential Unit Owners shall be 260 and each Unit 
Owner, including Sponsor, or its designee if it shall then own, or the Board of Managers, 
(subject to the above exception), if it shall then hold title to one or more Units, shall be 
entitled to cast one vote for each Unit it owns at all meetings of the Unit Owners.  Thus, 
if a Residential Unit Owner owns a Residential Unit and a Housekeeper Unit, he or she 
shall be entitled to cast two votes.  A fiduciary shall be the voting member with respect to 
any Unit owned in a fiduciary capacity. 

(b) All elections of members of the Residential Committee of the Board of 
Managers shall be by plurality vote.  At all elections for members of the Residential Committee 
of the Board of Managers, a Unit Owner shall have one vote for each manager to be elected 
and shall vote for only as many managers as equal the number of votes he or she has. 

Section 9.  Majority of Unit Owners.  As used in these By-laws the term “majority of 
Unit Owners” shall mean those Unit Owners having more than 50% of the total authorized votes 
of all Unit Owners.  The term a “majority of Residential Unit Owners” shall mean those 
Residential Unit Owners having more than 50% of the total authorized votes of all Residential Unit 
Owners.  In all cases such majority must be present in person or by proxy and voting in favor of one 
position at any meeting of the Unit Owners (or at a separate meeting of the Residential Unit 
Owners if appropriate), in accordance with the provisions of Section 8 of this Article III, in order to 
constitute a valid vote of a majority of the Unit Owners (or of the Residential Unit Owners, as the 
case may be) when such vote is required. 

Section 10.  Quorum.  Except as otherwise provided in these By-laws, the presence in 
person or by proxy of Unit Owners having one-third of the total authorized votes of all Unit 
Owners shall constitute a quorum at all joint meetings of the Unit Owners and the presence in 
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person or by proxy of Residential Unit Owners having one-third of the total authorized votes of 
all Residential Unit Owners shall constitute a quorum at all meetings of Residential Unit Owners. 

Section 11.  Binding Nature of Majority Vote.  Except where otherwise provided by 
law, the Declaration or these By-laws, (a) at all separate meetings of Residential Unit Owners the 
vote of a majority of Residential Unit Owners present in person or by proxy at a meeting at which a 
quorum is established, shall be binding upon all Residential Unit Owners for all purposes, and 
(b) at all joint meetings of Unit Owners the vote of a majority of Unit Owners present in person or by 
proxy at a meeting at which a quorum is established, shall be binding on all Unit Owners 
for all purposes. 

Section 12.  Action Without Meeting.  (a)  Any action required or permitted to be 
taken by the Unit Owners may be taken without a meeting if the number of Unit Owners 
required by the Declaration, these By-laws or applicable law consents in writing to the adoption 
of a resolution authorizing such action and the writing is filed with the records of the Condominium. 

(b) When Residential Unit Owners and Commercial Unit Owners, each acting 
separately in accordance with this Article III, have made the same determination as to any matter 
which is required or permitted to be determined by all Unit Owners, such determination shall 
constitute the determination of all Unit Owners and no joint meeting of all Unit Owners shall be 
necessary for any such determination to be made by all Unit Owners. 

ARTICLE IV 
 

Officers 

Section 1.  Designation.  The principal officers of the Condominium shall be the 
President, the Vice-President, the Secretary, the Assistant Secretary, the Treasurer and the 
Assistant Treasurer, all of whom (except the Assistant Secretary and Assistant Treasurer) 
shall be elected by the Board of Managers.  All officers except the Assistant Treasurer, 
Assistant Secretary and the Secretary shall be Residential Unit Owners.  The President, 
Vice-President and Treasurer, must be members of the Residential Committee as well and shall 
hold the same offices with respect to the Residential Section.  The Secretary may be a 
Residential Unit Owner, or spouse or relative of a Residential Unit Owner, or an employee 
of the Managing Agent, but in any event need not be a member of the Board of Managers.  
The Secretary shall hold the position of Secretary with respect to both the Residential 
Section and the Condominium.  The Assistant Secretary and Assistant Treasurer shall be 
appointed by the Commercial Unit Owner or the Commercial Committee and need not be a 
Unit Owner.  The Board of Managers or the Residential Committee may appoint such other 
officers as in its judgment may be necessary. 

Section 2.  Election of Officers.  The officers of the Condominium shall be elected 
(or appointed, with respect to the Assistant Secretary and Assistant Treasurer) annually by 
the Board of Managers at the organization meeting of each new Board of Managers and shall 
hold office at the pleasure of the Board of Managers. 
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Section 3.  Removal of Officers.  Upon the affirmative vote of a majority of the 
members of the Board of Managers, any officer may be removed, either with or without cause, 
and his or her successor may be elected (or appointed, with respect to the Assistant 
Secretary and Assistant Treasurer) at any regular meeting of the Board of Managers, or at 
any special meeting of the Board of Managers called for such purpose, provided notice of the 
proposed removal was given to the officer and in the notice of the meeting.  Any officer whose 
removal has been proposed shall be given an opportunity to be heard at the meeting. 

Section 4.  President.  The President of the Condominium shall be the chief executive 
officer of the Condominium.  He or she shall preside at all joint meetings of the Unit Owners and 
of the Board of Managers.  The President of the Residential Section shall be the chief executive 
officer thereof and shall preside at all meetings of the Residential Unit Owners and 
Residential Committee.  In both capacities the President shall have all of the general 
powers and duties as would be incident to the office of president of a stock corporation organized 
under the Business Corporation Law of the State of New York, including, but not limited to, the 
power to appoint committees from among the Unit Owners from time to time as he or she may in his 
or her discretion decide is appropriate to assist in the conduct of the affairs of the entire 
Condominium or the Residential Section, as the case may be. 

Section 5.  Vice-President.  The Vice-President shall take the place of the President 
and perform the President’s duties as either head of the Condominium or of the Residential 
Section, as the case may be, whenever the President shall be absent or unable to act.  If neither the 
President nor the Vice-President is able to act, the Board of Managers or the Residential 
Committee shall appoint some other member of the Board of Managers or the Residential Committee 
to act in the place of the President on an interim basis.  The Vice-President shall also perform such 
other duties as shall from time to time be imposed upon him or her by the Board of Managers or by 
the President. 

Section 6.  Secretary.  The Secretary of the Condominium shall keep the minutes of 
all joint meetings of the Unit Owners and of the Board of Managers.  The Secretary of the 
Residential Section shall keep the minutes of all meetings of the Residential Committee and the 
Residential Unit Owners.  In both capacities the Secretary shall have charge of such books and papers 
as the Board of Managers or Residential Committee may direct; and he or she shall, in general, 
perform all the duties as would typically be performed by a secretary of a stock corporation 
organized under the Business Corporation Law of the State of New York. 

Section 7.  Assistant Secretary.  The Assistant Secretary shall assist the Secretary with 
respect to general Condominium duties.  He or she shall also keep the minutes of the meeting of 
the Commercial Committee and have full charge of books and papers (other than financial records) 
pertaining exclusively to the Commercial Unit. 

Section 8.  Treasurer.  The Treasurer of the Condominium shall have the responsibility 
for Condominium funds and securities and shall be responsible for keeping full and accurate 
financial records and books of account showing all receipts and disbursements.  The Treasurer of the 
Residential Section shall have the responsibility for Residential Section funds and securities to the 
extent they are separate from Condominium funds and securities, and shall be responsible for 
keeping full and accurate financial records and books of account showing receipts and 
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disbursements for the Residential Section.  In both capacities the Treasurer shall be responsible 
for the preparation of all required financial data, for the deposit of all moneys and other valuable 
effects in the name of the Board of Managers, the Residential Committee or the managing 
agent, in such depositories as may from time to time be designated by the Board of 
Managers or the Residential Committee, and he or she shall, in general, perform all the 
duties as would typically be performed by a treasurer of a stock corporation organized under the 
Business Corporation Law of the State of New York. 

Section 9.  Assistant Treasurer.  The Assistant Treasurer of the Condominium shall 
assist the Treasurer, as necessary, with respect to general Condominium funds and accounting.  He or 
she shall also have responsibility for keeping full and accurate financial records and books of 
account showing all receipts and disbursements for the Commercial Unit and shall have the 
responsibility for funds and securities of the Commercial Unit Owner generally. 

Section 10.  Agreements, Contracts, Deeds, Checks, etc.  All agreements, 
contracts, deeds, leases, checks and other instruments of the Condominium or Residential Section 
shall be executed by any two officers of the Condominium or Residential Section (if it is a 
Residential Section account) or by such other two (or more) persons as may be designated by the 
Board of Managers. 

Section 11.  Compensation of Officers.  No officer shall receive compensation from 
the Condominium for acting as such. 

ARTICLE V 
 

Operation of the Property 

Section 1.  Determination of Common Expenses and Fixing of Common 
Charges.  (a) Except as otherwise provided herein, the Board of Managers shall from time to 
time, and at least annually, prepare a budget for the Condominium, determine the amount of the 
General Common Charges payable by the Unit Owners to meet the General Common Expenses 
of the Condominium and determine the portion of General Common Expenses to be paid by the 
Residential Section as part of its Residential Common Charges and the portion of General 
Common Expenses to be paid by the Commercial Unit Owner as part of its Commercial 
Common Charges, according to their respective Common Interests.  The General Common 
Expenses shall include, among other things, the cost of all insurance premiums on all policies 
of insurance required to be or which have been obtained by the Board of Managers 
pursuant to the provisions of Section 2 of this Article V.  The General Common Expenses 
may also include such amounts as the Board of Managers may deem proper for the 
operation and maintenance of the Property, including, without limitation, an amount for 
working capital of the Condominium, for a general operating reserve, for a reserve fund 
for replacement, and to make up any deficit in the General Common Expenses for any prior 
year.  The General Common Expenses may also include such amounts as may be required for 
the purchase or lease by the Board of Managers or its designee, corporate or otherwise, on 
behalf of all Unit Owners, of any Unit which is to be sold at a foreclosure or other judicial sale. 
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(b) The Board of Managers or any of its committees shall advise all Unit 
Owners promptly, in writing, of the amount of General (and Residential if the owner is a 
Residential Unit Owner) Common Charges and Expenses payable by each of them, 
respectively, as determined by the Board of Managers, as aforesaid, and shall furnish copies 
of each budget on which such Common Charges and Expenses are based, to all Unit 
Owners.  That portion of the Common Charges which is allocated by the Board of 
Managers to principal payments on indebtedness or for capital improvements shall be treated 
upon the books of the Condominium as capital contributions. 

Sponsor or its designee shall be responsible for the Common Charges assessed against 
a Residential or Commercial Unit owned by it from the date of the first conveyance of title to a 
Residential Unit, until such Unit is sold to a bona fide purchaser. 

(c) Except as otherwise provided herein, all costs and expenses in connection 
with the repair, maintenance, replacement, restoration and operation of and any alteration, 
addition or improvement to, Residential Limited Common Elements (“Residential 
Common Expenses”) may be determined by the Residential Committee and shall be borne 
solely by the Residential Unit Owners.  Residential Common Expenses may include, 
without limitation, such amounts as the Residential Committee may deem proper for a 
general operating reserve or for a reserve for working capital or for replacements with respect 
to the Residential Limited Common Elements, and such amounts, determined by the 
Residential Committee, as may be required for the purchase, lease or sublease by the Board 
of Managers or its designee, corporate or otherwise, on behalf of all Unit Owners, of any 
Residential Unit whose owner has elected to sell, lease, transfer or convey such Unit.  
Residential Common Expenses shall also include all such other items provided for in the 
Declaration or these By-laws to be Residential Common Expenses.  The Residential 
Committee shall from time to time and at least annually prepare a budget to meet 
Residential Common Expenses and shall allocate and assess to the Residential Unit 
Owners, pro rata in accordance with their respective Common Interests (except as otherwise 
provided in the Declaration or these By-laws), charges (“Residential Common Charges”) to meet 
(a) Residential Common Expenses and (b) the Residential Section’s pro rata share of General 
Common Charges.  The Residential Committee shall advise all Residential Unit Owners 
promptly in writing of the amount of Residential Common Charges payable by each of them 
and shall furnish copies of each budget on which such Residential Common Charges are 
based to all Residential Unit Owners. 

(d) Except as otherwise provided herein, all costs and expenses in 
connection with the repair, maintenance, replacement, restoration and operation of and any 
alteration, addition or improvement to, Commercial Limited Common Elements (“Commercial 
Common Expenses”) may be determined by the Commercial Committee and shall be borne 
solely by the Commercial Unit Owner. 

As already noted, a commercial space user in a multi-use building has 
much different needs and obligations from the other multi-use 
occupants, particularly the owners and residents of the residential 
portion of a multi-use property.  Needless to say, such costs as insurance 
and utilities (if they are not separately metered) as well as use of common 
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facilities (grounds, lobbies, elevator, HVAC--really anything) can be 
significantly more or less on a proportional basis for the different users. 

Methods of appropriate allocation can vary.  Recall that authority must 
be derived from the condominium statute in order to make these charges 
on the basis other than common interest.  For example, the “first 
generation” condominium statute under which the instant document was 
drawn does not permit such variations to be made among residential 
unit owners, but only with respect to commercial units.  Still, options can 
include: 

1. Allocation based purely on the percentage of common interest, if 
that is appropriate.  Even if this is the starting point rule, 
provisions in the documents can suggest that the rule would be 
varied if there are inequities. 

2. A general statement that expenses relating to that portion of the 
property will be paid by the users of that portion of the property.  
This still leaves open the quantification of those expenses. 

3. Putting responsibility on the Board to allocate expenses 
reasonably and fairly.  Perhaps have any dispute submitted to 
arbitration. 

4. Meter and sub-meter utilities and other services to the extent 
possible. 

5. Have parties agree to split expenses based on a survey by a 
responsible third party professional indicating actual usage. 

6. Prepare a line item schedule specifically indicating how different 
expenses will be split on a percentage basis among the unit 
owners. 

7. If permitted by statute, in the special case of certain new 
developments, the developer might agree that owners pay fixed 
amounts towards common charges and the developer will pay all 
amounts in excess of collected common charges necessary to meet 
the expenses of the project (a so-called deficiency budget). 

Section 2.  Insurance.  The Board of Managers shall be required to obtain and 
maintain, to the extent obtainable and to the extent determined by the Board of Managers to be 
appropriate or relevant, the following insurance: (1) all risk building coverage, insuring the 
Property including all of the bathroom and kitchen fixtures installed in a Residential Unit, 
provided such equipment is a fixture in the legal sense of the word, on the date of 
recordation of the Declaration, partitions, floors and ceilings within the Units (but not 
including any wall, floor, or ceiling decorations or coverings or furniture, furnishings, 
fixtures, appliances, equipment or other personal property supplied or installed by Unit 
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Owners or tenants of Unit Owners and not considered part of the Property), together with all 
service machinery contained therein, and covering the interests of the Condominium, the Board 
of Managers and all Unit Owners and their mortgagees, as their interests may appear, in an 
amount equal to the agreed upon replacement value of the Building (exclusive of the cost of 
excavation and foundations), or such other amount as is adequate to prevent the Condominium 
from becoming a coinsurer in the event of casualty loss, without deduction for depreciation; 
each of said policies shall contain a New York standard mortgagee clause in favor of each 
mortgagee of a Unit which shall provide that the loss, if any, thereunder shall be payable to 
such mortgagee as its interest may appear, subject, however, to the loss payment provisions in 
favor of the Board of Managers hereinafter set forth; (2) general liability insurance; (3) officers’ 
and directors’ liability insurance; and (4) such other insurance as the Board of Managers 
may determine.  All such policies shall provide that adjustment of loss shall be made by the 
Board of Managers and that the net proceeds thereof shall be payable to the Board of Managers. 

The amount of all risk building insurance to be maintained until the first meeting of the 
Board of Managers following the first joint annual meeting of the Unit Owners shall be in at 
least the sum of $75,000,000. 

All policies of physical damage insurance shall, if possible, contain waivers of subrogation 
and waivers of any defense based on co-insurance or of invalidity arising from any acts of the 
insured, or of pro rata reduction of liability, and shall provide that such policies may not 
be cancelled or substantially modified without at least thirty (30) days’ prior written notice to all of 
the insureds, including all mortgagees of Units.  Duplicate originals of all policies of physical 
damage insurance and of all renewals thereof, together with proof of payment of premiums, shall 
be delivered to all mortgagees of Units upon their written request therefor.  Prior to obtaining any 
policy of fire insurance or any renewal thereof, the Board of Managers shall obtain an 
appraisal from a fire insurance company or otherwise of the full replacement value of the 
Building (exclusive of the cost of excavation and foundations) including all of the Units 
and all of the common elements therein, without deduction for depreciation, for the purpose of 
determining the amount of fire insurance to be effected pursuant to this Section. 

The Board of Managers shall also be required to obtain and maintain, to the extent 
obtainable and/or to the extent required by law (1) fidelity insurance covering all 
employees of both the Condominium and managing agent who handle Condominium funds; (2) 
workers’ compensation insurance; (3) rent insurance in an amount equal to the aggregate of 
the Common Charges payable to the Board of Managers; and (4) public liability insurance in 
such limits as the Board of Managers may from time to time determine, covering each 
member of the Board of Managers, the managing agent, and each Unit Owner and covering all 
claims for bodily injury or property damage arising out of any occurrence in the Common Elements.  
Such general liability coverage shall also cover cross liability claims of one insured against another.  
The Board of Managers shall review such limits once each year.  Until the first meeting of the 
Board of Managers elected by the Unit Owners, such comprehensive general liability 
insurance shall be in a single limit of $1,000,000 covering all claims for bodily injury or property 
damage arising out of one occurrence, with umbrella liability of at least $15,000,000. 

The Board of Managers shall have the right, pursuant to § 339-bb of the Condominium Act, 
to charge the Commercial Unit Owner a higher amount of the Condominium’s insurance expense than 
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said owner’s Common Interest would otherwise dictate, should the cost of the Condominium’s 
insurance premium be based in part, specifically on the use to which the Commercial Unit is 
put. 

Residential Unit Owners shall not be prohibited from carrying other insurance for 
their own benefit provided that all such policies shall contain waivers of subrogation and further 
provided that the liability of the carriers issuing insurance obtained by the Board of Managers 
shall not be affected or diminished by reason of any such additional insurance carried by 
any Unit Owner. 

The Commercial Unit Owner shall obtain and keep in full force and effect during the 
period of its ownership, a policy of comprehensive general public liability and property damage 
insurance with a broad form contractual liability endorsement under which the insurance 
company waives subrogation, the Commercial Unit Owner is named as the insured, the 
Board of Managers as agent for the Unit Owners is named as an additional insured, and under 
which the insurer agrees to indemnify and hold the Board harmless from and against all cost, expense 
and/or liability arising out of or based upon any and all claims, accidents, injuries and damages 
caused by the Commercial Unit Owner’s conduct and/or use or misuse of the Commercial Unit 
and any Special Commercial Limited Common Element appurtenant thereto.  Such policy 
shall contain a provision that no act or omission of the Commercial Unit Owner shall affect or 
limit the obligation of the insurance company to pay the amount of any loss sustained and 
shall be non-cancellable with respect to the Board without thirty (30) days’ prior written 
notice to the Board by certified mail, return receipt requested, which notice shall contain the 
policy number and the names of the insured and additional insureds.  A certificate thereof 
shall be delivered to the Board.  Failure to deliver said certificate shall not absolve the 
Commercial Unit Owner of liability or render the Board liable.  The minimum limits of 
liability shall be a combined single limit with respect to each occurrence in an amount of not less 
than $2,000,000 for injury (or death) and damage to property.  All insurance required to be 
carried by the Commercial Unit Owner pursuant to the terms of the Declaration and/or 
By-laws shall be effected under valid and enforceable policies issued by reputable and 
independent insurers admitted and licensed to do business in the State of New York. 

The overall Board of Managers is charged with responsibility of insuring 
the entire building.  The allocation of insurance expenses among the Unit 
Owners can be an issue in the same nature as the allocation of any other 
common expenses. 

The parties should review the statutes and the condominium documents 
to determine whether there will be adequate control over repair to their 
particular section of the property in the event of a casualty.  If the overall 
Board of Managers is charged with the responsibility of reconstruction 
of the property, there will likely be tensions among the parties.  The 
documents might also suggest that if somehow damage solely relates to a 
particular unit, then insurance proceeds and repair might be controlled 
by the unit owner. 
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It might also be helpful to have all insurance, including contents and 
improvements in a particular unit, coordinated with the overall building 
policy. 

Section 3.  Repair or Reconstruction After Fire or Other Casualty.  In the event 
of damage to or destruction of the Property as a result of fire or other casualty (unless such 
damage or destruction shall give a Unit Owner or lienor a right of partition as provided by the 
Condominium Act), the Board of Managers shall arrange for the prompt repair and restoration of 
the Property (including any damaged Units, and any kitchen or bathroom fixtures installed 
therein on the date of recordation of the Declaration, and partitions, floors and ceilings within 
the Unit, but not including any wall, ceiling, or floor decorations or coverings or other 
furniture, furnishings, fixtures, appliances or equipment supplied or installed by Unit Owners 
or tenants of Unit Owners), and the Board of Managers shall disburse the proceeds of all 
insurance policies to the contractors engaged in such repair and restoration in appropriate progress 
payments.  Any cost of such repair and restoration in excess of the insurance proceeds shall 
constitute a General Common Expense and the Board of Managers may assess all the Unit Owners for 
such deficit as part of the Common Charges.   

If, as the result of damage to or destruction of the Property by fire or other casualty, the 
Property becomes subject to an action for partition at the suit of any Unit Owner or lienor as if owned 
in common, in accordance with the provisions of the Condominium Act, the Property will not be 
repaired and the net proceeds of sale, together with the net proceeds of insurance policies (or if 
there shall have been a repair or restoration pursuant to the first paragraph of this Section 3, 
and the amount of insurance proceeds shall have exceeded the cost of such repair or 
restoration, then the excess of such insurance proceeds) shall be divided by the Board of 
Managers among all the Unit Owners in proportion to their respective Common Interests, after first 
paying out of the share of each Unit Owner the amount of any unpaid liens on his or her Unit, in the 
order of the priority of such liens. 

Any dispute between the Residential Committee and the Commercial Committee arising 
under this Section 3, shall be resolved by Arbitration. 

The general rule in the instant example condominium, as in many 
condominiums and statutes, is that the Board is obligated to repair any 
damage.  Insurance proceeds will not be available to mortgagees.   

Section 4.  Payment of Common Charges.  (a)  The Residential Unit Owners and the 
Commercial Unit Owner shall be obligated to pay the Common Charges assessed by the Board 
of Managers pursuant to the provisions of Section 1 of this Article V at such time or times (but 
not less than monthly) as the Board of Managers shall determine.  All Residential Unit 
Owners shall be obligated to pay Residential Common Charges assessed by the Residential 
Committee in accordance with Article II of these By-laws, at such time or times (but not less 
than monthly) as such Committee determines.  Unless otherwise determined, all Common 
Charges shall be payable monthly, in advance, on the first day of each month.  The Common 
Charges payable by each Unit Owner will be computed in accordance with his or her 
proportionate interest in the Common Elements. 
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(b) No Unit Owner shall be liable for the payment of any part of the Common 
Charges assessed against his or her Unit subsequent to a sale, transfer or other conveyance by him 
or her (made in accordance with the provisions of Section 1 of Article VII of these By-laws) of 
such Unit, together with the Appurtenant Interests, as defined in Section 1 of Article VII hereof.  
In addition, any Unit Owner may, subject to the terms and conditions specified in these 
By-laws, provided that no violation of the Declaration or By-laws exist and his or her Unit is 
free and clear of liens and encumbrances other than a permissible mortgage and the statutory 
lien for unpaid Common Charges, convey his or her Unit, together with the “Appurtenant 
Interests”, to the Board of Managers, or its designee, corporate or otherwise, on behalf of all 
other Unit Owners, and in such event be exempt from Common Charges thereafter assessed.  
A purchaser of a Unit shall be liable for the payment of Common Charges assessed against 
such Unit prior to the acquisition by him or her of such Unit, except that a mortgagee or other 
purchaser of a Unit at a foreclosure sale of such Unit shall not be liable for and such Unit shall 
not be subject to, a lien for the payment of Common Charges assessed prior to the 
acquisition of title to such Unit by the mortgagee.  However, in the event of a foreclosure sale 
of a Unit by a mortgagee thereof, the owner of said Unit prior to the sale shall remain liable for 
all Common Charges which accrued prior to such sale. 

Section 5.  Collection of Assessments; Lien For Unpaid Common Charges.  The 
Board of Managers shall assess Common Charges against the Unit Owners from time to time 
and at least annually and shall take prompt action to collect any Common Charge due 
from any Unit Owner which remains unpaid for more than 30 days from the due date for 
payment thereof. 

Except to the extent prohibited by law, the Board of Managers, on behalf of all Unit Owners, 
shall have a lien on each Unit for unpaid Common Charges, together with interest thereon, 
assessed against such Unit.  Where a Unit Owner owns both a Residential Unit and a 
Housekeeper Unit and has unpaid Common Charges assessed against one or both such Units, the 
Board’s lien for unpaid Common Charges assessed against one or both Units shall be a lien on the 
other Unit as well. 

An integral part of the ongoing operations of any condominium 
association is the association’s enforcement rights against delinquent 
owners.  In a multi-use property, however, the timely collection of 
common expenses is uniquely critical to the multi-use building’s 
existence.  On the commercial side of the equation, there can be a large 
share of expenses to be paid.  Cash flow is key to the success of the 
association, as well as the co-ownership’s collective ability to sustain their 
respective operations and environment.  Phrased somewhat differently, 
monetary defaults quickly escalate at multi-use properties and it is 
imperative that swift collection remedies are available and are utilized. 

Sometimes, if there are several large unit owners, the default by a large 
owner of its maintenance, repair and replacement obligations could 
impair the functional efficiency and profitability of a fellow commercial 
co-owner.  In that regard not only a condominium document, but many 
reciprocal easement agreements, provide for the non-defaulting owner to 
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have a right to pay the defaulting owner’s share of its obligations and 
thereby become a “creditor-owner” with certain collection and offset 
rights.  Reciprocal easement agreements commonly provide for the 
submission of such matters to arbitration. 

Section 6.  Default in Payment of Common Charges.  In the event of default by any 
Unit Owner in paying to the Board of Managers the Common Charges or any assessment as 
determined by the Board of Managers, such Unit Owner shall be obligated to pay interest 
at 4% per month (but in no event more than the legal rate) on such Common Charges or 
assessments from the date due thereof, together with a “late charge” of $.04 for each dollar of 
such amounts as remain unpaid for more than ten (10) days after the due date, and all 
expenses, including attorneys’ fees, incurred by the Board of Managers in any proceeding 
brought to collect such unpaid Common Charges or assessments.  The Board of Managers 
shall have the right and duty to attempt to recover such Common Charges or assessments, 
together with interest thereon, and the expenses of the proceeding, including attorneys’ fees, in 
an action to recover the same brought against such Unit Owner, or by foreclosure of the lien on 
such Unit granted by Section 339-z of the Real Property Law of the State of New York, in the 
manner provided in Section 339-aa thereof. 

Section 7.  Foreclosure of Liens for Unpaid Common Charges.  In any action 
brought by the Board of Managers to foreclose a lien on a Unit (or Units) because of unpaid 
Common Charges, the Unit Owner shall be required to pay a reasonable rental for the use of his or 
her Unit (or Units) and the plaintiff in such foreclosure action shall be entitled to the 
appointment of a receiver to collect the same.  The Board of Managers, acting on behalf of all 
Unit Owners, shall have power to purchase such Unit (or Units) at the foreclosure sale and to 
acquire, hold, lease, mortgage, vote the votes appurtenant to (other than for the election of 
members of the Board of Managers), convey or otherwise deal with the same.  A suit to recover a 
money judgment for unpaid Common Charges shall be maintainable without foreclosing, filing or 
waiving the lien securing the same. 

Section 8.  Statement of Common Charges.  The Board of Managers (or a managing 
agent on its behalf) shall promptly provide any Unit Owner so requesting the same in writing, 
with a written statement of all unpaid Common Charges due from such Unit Owner. 

Section 9.  Abatement and Enjoinment of Violations by Unit Owners.  The 
violation of any rule or regulation adopted by the Board of Managers, or the breach of any By-
law contained herein, or the breach of any provision of the Declaration, shall give the Board of 
Managers the right, in addition to any other rights set forth in these By-laws (a) upon reasonable 
notice to the Unit Owner, to enter the Unit in which, or as to which, such violation or breach exists 
and to summarily abate and remove, at the expense of the defaulting Unit Owner, any structure, 
thing or condition that may exist therein contrary to the intent and meaning of the provision hereof 
(provided, however, that no prior notice shall be required in the event that the Board of Managers 
shall determine that action is immediately necessary for the preservation or safety of the Property or 
for the safety of the residents of the Condominium or other persons or required to avoid the 
suspension of any necessary service to the Condominium); or (b) to enjoin, abate or remedy by 
appropriate legal proceedings, either at law or the continuance of any such breach. 
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Section 10.  Maintenance and Repairs.  (a)  Except as otherwise provided in the 
Declaration or By-laws: all painting, decorating, maintenance, repairs and replacements, whether 
structural or non-structural, ordinary or extraordinary, in or to any Unit (other than to the 
Common Elements contained therein and not necessitated by the negligence, misuse or neglect of 
the owner of such Unit), shall be made by the owner of such Unit, at the Unit Owner’s sole cost 
and expense.  Each Unit Owner shall be responsible for all damages to any and all other Units 
and/or to the Common Elements that his or her failure to make necessary repairs or 
replacements or perform necessary maintenance may engender. 

(b) All painting, decorating, maintenance, repairs and replacements, 
whether structural or non-structural, ordinary or extraordinary, to the General Common 
Elements or Residential Limited Common Elements, whether located inside or outside of the 
Units (unless necessitated by the negligence, misuse or neglect of a Unit Owner, in which case 
such expense shall be charged to such Unit Owner), shall be made by the Board of 
Managers if concerning a General Common Element, or the Residential Committee if 
concerning a Residential Limited Common Element, and shall be charged to all the Unit 
Owners as a General Common Expense if concerning a General Common Element, or to the 
Residential Unit Owners as a Residential Common Expense if concerning the Residential Limited 
Common Elements.  Notwithstanding the foregoing, Residential Unit Owners shall paint, 
decorate and generally maintain the Unit side of the door to their Unit opening onto the public 
corridor. 

(c) The interior surfaces of all exterior windows located in a Residential Unit 
and in the Commercial Unit, are to be cleaned by the Unit Owner at the Unit Owner’s expense.  
The exterior surfaces of all exterior windows located in a Residential Unit or in the 
Commercial Unit (except as set forth in subparagraph (d) of this Section 10), shall be 
cleaned by the Board of Managers and the cost shall be a General Common Expense.  
Broken exterior windows in a Unit shall be replaced by the Board of Managers at the Unit 
Owner’s sole cost and expense, unless the breakage was caused by the Board of Managers or its 
agents, in which case replacement shall be by the Board at its sole cost and expense. 

(d) (i) The Commercial Unit Owner at said Unit Owner’s expense, shall 
keep the Commercial Unit in good order, shall cause the Commercial Unit, the street level 
entrance door or doors and all street level glass surfaces and any service entrance area to be 
cleaned at regular intervals (but not less frequently than weekly), shall not at any time 
sweep any refuse, rubbish or dirt into the gutters or streets, and shall cause any portions 
of the Commercial Unit used for storage, preparation, service or consumption of food or 
beverages to be exterminated against infestation by vermin, roaches or rodents regularly, and in 
addition, whenever there shall be evidence of any infestation. 

(ii) If the Commercial Unit Owner shall use any portion of the 
Commercial Unit as a restaurant, food market or otherwise for the sale of food or beverages, 
whether for consumption within or without the Commercial Unit, said Unit Owner shall install, 
maintain and keep clean, at the Unit Owner’s sole cost and expense, a refrigerated garbage room 
in which refuse shall be stored until removed from the Building. 
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Further said Unit Owner shall cause all refuse and rubbish in the Commercial Unit to be stored in 
sealed, watertight, metal containers having rubber wheels and bumpers fashioned so as to prevent 
damage to the Commercial Unit and the Building, and to be removed daily from the Commercial 
Unit and the Building, and shall not suffer or permit said Commercial Unit Owner’s 
employees or any persons making deliveries to or from the Commercial Unit or removing refuse 
and rubbish therefrom, to leave any food, refuse and rubbish containers or other matter 
standing upon the streets or sidewalks adjacent to the Building.  If the Commercial Unit Owner 
shall fail to comply with the foregoing provisions of this paragraph, the Board of Managers, in 
addition to all other remedies provided in the Declaration and By-laws, may remove any food, 
refuse and rubbish containers and other matter so left standing at the Unit Owner’s expense, 
without any liability on the part of the Board of Managers therefor.  If the Commercial Unit shall 
have an appurtenant service entrance, said Unit Owner shall cause all deliveries to and from the 
Commercial Unit and refuse and rubbish removal to be made through such service entrance. 

(e) All painting, decorating, maintenance, repairs and replacements, whether 
structural or non-structural, ordinary or extraordinary, in or to Commercial Limited Common 
Elements (including any Special Commercial Limited Common Elements) will be made by the 
Commercial Unit Owner and shall be paid for by the Commercial Unit Owner accordingly, unless 
otherwise provided in these By-laws. 

Section 11.  Violations of Maintenance Obligations.  (a)  In the event any 
Residential Unit Owner, after receipt of written notice from the Board of Managers or Residential 
Committee fails or neglects in any way to perform any obligations with respect to the painting, 
decorating, maintenance, repair or replacement of his or her Unit as provided in this Article V or of 
any Common Element for which such Unit Owner is responsible under the Declaration or these 
By-laws, the Residential Committee may perform or cause to be performed such painting, 
decorating, maintenance, repair or replacement unless such Residential Unit Owner, within 
five days after receiving notice of such default by the Residential Committee, cures such default, or 
in the case of a default not reasonably susceptible to cure within such period, commences and 
thereafter prosecutes to completion, with due diligence, the curing of such default.  All 
sums expended and all costs and expenses incurred in connection with the making of any such 
painting, decorating, maintenance, repair or replacement in such Residential Unit Owner’s 
Unit, together with interest thereon at the rate of 2% per month (but in no event in excess of 
the maximum rate permitted by law), shall be immediately payable by such Residential Unit 
Owner to the Board of Managers and shall, for all purposes hereunder, constitute 
Residential Common Charges payable by such Residential Unit Owner. 

(b) In the event that the Commercial Unit Owner fails or neglects in any 
way to perform any obligation with respect to the repair or replacement of any part of the 
Commercial Unit, the Condominium Board may, but shall not be obligated to, perform or 
cause to be performed any such repair or replacement provided that (i) the Condominium 
Board gives the Commercial Unit Owner notice (in writing or by telephone or telegram) that such 
repair or replacement is necessary and that the Condominium Board will complete such 
repair or replacement in the event the Commercial Unit Owner does not promptly act or 
complete the repair or replacement and (ii) in the event the Condominium Board shall make 
such repair or replacement, it shall be at the expense of the Condominium Board which shall 
then submit a bill for reimbursement to the Commercial Unit Owner.  The Condominium 
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Board shall have the right, in the event that the Commercial Unit Owner disputes the 
amount of such payment or whether the Commercial Unit Owner is obligated to pay the 
same, to submit such dispute to Arbitration.  If the Commercial Unit Owner has disputed 
the bill, the Commercial Unit Owner shall pay the cost of such repair or replacement only after a 
determination by Arbitration, provided that such Arbitration determines that (i) the cost of 
such repair or replacement was reasonable, (ii) the Commercial Unit Owner failed to 
perform such repair or replacement and (iii) the repair or replacement was required to be 
performed by the Commercial Unit Owner.  In the event that such repair or replacement is 
made by the Condominium Board, the Condominium Board shall indemnify the Commercial 
Unit Owner and hold it harmless from and against any claims, costs, expenses or liabilities 
whatsoever, including counsel fees, in any way incurred by the Commercial Unit Owner in 
connection with the manner of completion of such repair or replacement by the Condominium 
Board or any defect therein (but not for the existence of the condition requiring such repair 
or replacement). 

Section 12.  Restrictions on Use of Units.  In order to provide for congenial 
occupancy of the Property and for the protection of the values of the Units, the use of the 
Property shall be restricted to and shall be in accordance with the following provisions: 

(a) Residential Units shall be used for any legal residential or home 
occupation or other purpose permitted under the certificate of occupancy and zoning 
classification for the Property, except that while Sponsor or its designee owns any Unit, it shall 
have the right to use such Unit for general and sales office purposes.  The Commercial Unit 
(or any portion thereof), may be used for any lawful purpose (except as set forth in these By-
laws), including, without limitation, department and other retail stores, banks, restaurants and 
commercial and professional offices.  No sale, lease, sublease, or use of all or any portion of the 
Commercial Unit shall be deemed to adversely affect the Residential Section, provided the 
usage of the Unit is permitted by law and by these By-laws.  The Commercial Unit Owner 
must use, occupy and maintain (or cause to be used, occupied and maintained) the Commercial 
Unit, during the period of said Owner’s ownership in a manner which will not detract from the 
character or appearance of the Condominium.  The Commercial Unit Owner (and any tenants 
or occupants of the Commercial Unit) may not (a) engage in any unethical or illegal 
business operation, (b) use or operate the Commercial Unit as a so-called “adult book shop” 
(or any other type of pornography or sex shop or establishment involving nude or semi-nude live 
performances), or as a “head shop” (or any other type of establishment for the sale of illegal 
drugs and/or drug-related paraphernalia or equipment), or as an “amusement parlor” containing 
pin ball, video or similar arcade games, (c) use or permit to be used the sidewalks outside the 
Unit for any display, sale or similar undertaking or storage, or (d) use or permit to be used any 
loudspeaker, phonograph or other sound system or advertising device which may be heard outside the 
Commercial Unit. 

(b) No nuisances shall be allowed on the Property nor shall any use or practice 
be allowed which is a source of annoyance to residents or occupants of the Property or which 
interferes with the peaceful possession or proper use of the Property by its residents or 
occupants. 
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(c) No offensive or unlawful use shall be made of the Property or any part thereof, 
and all valid laws, zoning ordinances and regulations of all governmental bodies having 
jurisdiction thereof shall be observed.  Violations of laws, orders, rules, regulations or 
requirements of any governmental agency having jurisdiction thereof, relating to any 
portion of the Property, shall be complied with by and at the sole expense of the Unit Owners 
or the Board of Managers, whichever shall have the obligation to maintain or repair such 
portion of the Property. 

(d) No portion of a Residential Unit (other than the entire Unit) may be 
rented; and no transient tenants may be accommodated therein. 

(e) Rules and regulations concerning the use of the Units and the Common 
Elements may be promulgated and amended from time to time by the Board of Managers 
provided that copies are furnished to each Unit Owner not less than 5 days prior to the time 
that they become effective.  Any rule or regulation may be rescinded by vote of a majority of 
the Unit Owners at a meeting duly called for that purpose.  The initial rules and regulations 
are contained in Part II of the Offering Plan for the Condominium. 

(f) The Commercial Unit Owner, at its sole expense, shall comply with 
all laws, orders and regulations of federal, state and municipal authorities and with any 
direction of any public officer or officers, pursuant to law, and all rules, orders, regulations 
or requirements of the New York Board of Fire Underwriters, or any other similar body which 
shall impose any violation, order or duty upon the Condominium, its Board of Managers or 
the Commercial Unit Owner, with respect to said Commercial Unit as a result of (i) any 
authorized or unauthorized use or occupation thereof by said Unit Owner or (ii) the 
conduct by the Commercial Unit Owner of its business in the Commercial Unit in a manner 
different from the ordinary and proper conduct of such business.  The Commercial Unit Owner 
shall not do or permit to be done any act or thing in or upon the Commercial Unit or Common 
Elements of the Condominium which will invalidate or be in conflict with any insurance 
policies covering the Condominium and fixtures and property therein, and shall not do, or 
permit anything to be done in or upon the Commercial Unit, or bring or keep anything 
therein, except as now or hereafter permitted by the New York City Fire Department, New 
York Board of Fire Underwriters, New York Fire Insurance Rating Organization or 
other authority having jurisdiction. 

(g) The Commercial Unit Owner shall not at any time use or occupy or suffer 
or permit anyone to use or occupy the Commercial Unit or do anything in the Commercial 
Unit or the Building, or suffer or permit anything to be done in the Commercial Unit or the 
Building, in violation of any temporary or permanent certificate of occupancy issued for the 
Unit and/or the Building, and in the event that any department of the City or State of 
New York shall at any time contend and/or declare by notice, violation, order or in any 
other manner whatsoever that the Commercial Unit is used for a purpose which is a 
violation of such certificate of occupancy, the Commercial Unit Owner shall, upon ten (10) 
days’ written notice from the Board of Managers, immediately discontinue such use of the 
Commercial Unit. 
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(h) The Commercial Unit Owner shall not install in or on the Commercial Unit 
any store front or exterior signs or decorations utilizing moving parts or flashing, oscillating or 
moving lights, or variable lighting intensities, unless the Board of Managers shall have approved 
the Unit Owner’s plans for any such installation.  In addition, the Commercial Unit Owner may not 
install or erect any signs or exterior decorations or advertisements in or on the General 
Common Elements of the Condominium unless the Board of Managers shall have given prior 
written approval to such installation or use of the General Common Elements.  The Board of 
Managers’ approval in both of the foregoing regards may not be unreasonably withheld.  The 
Commercial Unit Owner must maintain its signs, awnings and exterior decorations in good 
condition and repair at all times. 

The preceding are examples of restrictions on use.  Unit owners, 
particularly commercial unit owners, will want to assure themselves that 
provisions of  the documents relating to such use cannot be amended 
without their consent. 

Section 13.  Additions, Alterations or Improvements by Board of Managers.  
Whenever in the judgment of the Board of Managers the General or Residential Limited Common 
Elements shall require additions, alterations or improvements costing in excess of $50,000, 
and the making of such additions, alterations or improvements shall have been approved by 50% 
in number and in common interest of all Unit Owners (or 50% in number and Common Interest 
of Residential Unit Owners if the item concerns the Residential Limited Common Elements) 
present in person and/or by proxy and voting at a meeting duly held in accordance with these By-
laws (and by the holders of Unit mortgages, if such approval is required), the Board of Managers 
shall proceed with such additions, alterations or improvements and shall assess all Unit Owners for the 
cost thereof as a Common Expense (or the Residential Unit Owners as a Residential Common 
Expense if the item concerns the Residential Limited Common Elements).  Any additions, 
alterations or improvements costing $50,000 or less may be made by the Board of Managers 
without approval of the Unit Owners, or the holders of Unit mortgages and the cost thereof (unless 
paid from the Working Capital Fund) shall constitute part of the General Common Expenses.  So long 
as Sponsor or its designee shall own at least two Residential Units, or for a period of two years 
following the closing of title to the first Residential Unit, whichever is earlier, the Board of 
Managers may not make any addition, alteration, or improvement to the General Common 
Elements without the Sponsor’s prior written consent. 

Section 14.  Additions, Alterations or Improvements by Residential Unit 
Owners.  (a) No Residential Unit Owner shall make any structural addition, alteration or 
improvement in or to his or her Unit without the prior written consent thereto of the Residential 
Committee of the Board of Managers.  The Residential Committee of the Board of Managers 
shall have the obligation to answer any written request by a Unit Owner for approval of a 
proposed structural addition, alteration or improvement in such Unit Owner’s Unit within 
thirty (30) days after such request, and failure to do so within the stipulated time shall 
constitute a consent by the Board of Managers to the proposed addition, alteration or 
improvement.  Any contractor to be hired by a Residential Unit Owner to perform such work 
must be approved in writing by the managing agent of the Condominium prior to the time 
the work commences.  The Unit Owner proposing such work shall have the obligation to submit 
the name of the proposed contractor in writing to the managing agent.  If the managing agent 
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fails to act on the application for approval within thirty (30) days after the request has been 
made, the managing agent shall be deemed to have approved such contractor. 

(b) Any application to any department of or governmental agency of the City 
of New York or to any other governmental authority for a permit to make an addition, 
alteration or improvement in or to any Unit shall be executed by the Board of Managers 
only, without, however, incurring any liability on the part of the Board of Managers or any 
of them to any contractor, subcontractor, materialman, architect or engineer on account of 
such installation, addition, alteration or improvement, or to any person having any claim 
for injury to person or damage to property arising therefrom.  The Unit Owner shall, if so 
requested, indemnify the Board of Managers in writing for any loss, damage or liability the 
Board may incur, resulting in any way from execution of any such documents.  The provisions of 
this Section 14 shall not apply to any Unit owned by Sponsor or its designee. 

(c) Prior to and as a condition of granting consent to the making of any 
structural alteration, repair, addition or improvement to a Residential Unit, the Residential 
Committee shall require the Unit Owner to deliver plans and specifications to the Committee 
and to execute an agreement in the form required by the Residential Committee, setting 
forth the terms and conditions under which the proposed work is to be done, including, 
without limitation, the name and address of the contractor and the days and hours during 
which the work is to be done. 

(d) Sponsor or its designee shall also have the right, without the consent of 
the Board of Managers, other Unit Owners or the holders of Unit mortgages, to (i) make 
alterations, additions or improvements, structural and non-structural, ordinary and 
extraordinary, interior and exterior, in, to and upon any Residential or Commercial Unit 
owned by it; (ii) change the layout or number of rooms in any Unit; (iii) change the size and/or 
number of such Units by subdividing a Unit, combining separate Units (including those 
resulting from such sub-division or otherwise) into one or more Units, altering the boundary walls 
between Units or otherwise; and (iv) reapportion among the Units affected by such change their 
appurtenant interests in the Common Elements, provided, however, that in each instance the 
Sponsor or its designee shall comply with all laws, ordinances, and regulations of all governmental 
authorities having jurisdiction, and shall cause the Declaration to be amended, if necessary, and 
shall agree to hold the Board of Managers and all other Unit Owners harmless from any 
liability arising therefrom. 

(e) The Board of Managers shall execute any application or other document 
required to be filed with any governmental authority having or asserting jurisdiction in connection 
with any such installation or structural addition, alteration or improvement made by Sponsor or 
its designee to any Unit, provided however, that neither the Board of Managers nor the Unit 
Owners shall be subjected to any expense or liability by virtue of the execution of the application 
or such other document, and that Sponsor agrees to indemnify the Board of Managers and Unit 
Owners accordingly.  A copy of any such application or document required to be signed by the 
Board shall be given to the Board by Sponsor. 
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Section 15.  Use of Common Elements and Facilities.  (a)  A Unit Owner shall not 
place or cause to be placed in the common areas or common facilities, other than the areas 
designated as storage areas, any furniture, packages or objects of any kind. 

(b) The Common Elements and facilities shall be used only for the furnishing 
of the services and facilities for which they are reasonably suited and capable.  No Unit Owner 
shall make any addition, alteration, improvement or change in or to any Common Element 
without the prior written consent of the Board of Managers (and the holders of Unit mortgages, if 
required), except that the Commercial Unit Owner may make additions, alterations, improvements 
etc. to the Commercial Limited Common Elements without the approval of the Board of Managers. 

(c) While Sponsor or its designee owns any Unit it shall have the right to 
maintain general and sales offices on or about the Property, to have its employees present 
on the Property, to use the Common Elements and to do all things necessary or appropriate to 
sell Units, including but without being limited to the right to erect and maintain signs on exterior 
portions of the Building and elsewhere on the Property, but Sponsor shall be obligated to repair 
and maintain the portions of the Property used by it for such purpose so long as such use by 
Sponsor or its designee shall continue. 

Section 16.  Right of Access.  A Unit Owner shall grant a right of access to his or her 
Unit to the Board of Managers, the managing agent and/or any other person authorized by the Board 
of Managers, for the purpose of making inspections or for the purpose of correcting any condition 
originating in his or her Unit and threatening another Unit or a Common Element, or for the 
purpose of performing installations, alterations or repairs to the mechanical or 
electrical services or other Common Elements in his or her Unit or elsewhere in the 
Building, or to correct any condition which violates the provisions of any mortgage covering 
another Unit, provided that requests for entry are made in advance and that any such entry is at a 
time reasonably convenient to the Unit Owner and further provided that such right shall be 
exercised in such a manner as will not unreasonably interfere with the use of the Unit for which it 
was intended.  No prior notice shall be required in the event that the Board of Managers shall 
determine that action is immediately necessary for the preservation or safety of the Building or for 
the safety of the residents or Unit Owners of the Condominium or other persons or required to avoid 
the suspension of any necessary service to the Condominium.  In case of emergency, such right of 
entry shall be immediate, whether or not a Unit Owner is present. 

Section 17.  Water Charges and Sewer Rents.  Water shall be supplied to all of the 
Residential Units through one building main.  Portions of the Residential Limited Common 
Elements (i.e., the fitness center, and dining club) and the Commercial Unit, shall be separately 
metered for water.  The Board of Managers shall pay, as a Residential Common Expense, all water 
charges for the Residential Units and the Residential Limited Common Elements, together 
with all related sewer rents arising therefrom, promptly after the bills for the same shall have 
been rendered.  The Commercial Unit Owner shall pay all water and sewer charges for the 
Commercial Unit. 

Section 18.  Electricity.  Electricity shall be supplied to the Residential Units and to the 
General and Residential Limited Common Elements by Con Edison through a master electrical 
meter.  All charges for electricity in a specific Residential Unit will be measured by means of 
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an electronic sub-meter.  The sub-meter shall be read monthly by the Board of Managers or its 
agent.  A Residential Unit Owner’s monthly electricity bill will be computed by the Board of 
Managers or its agent based on the amount of electricity consumed in said Unit according to the 
sub-meter and on the then current cost of electricity charged by Con Edison for the delivery of 
electricity to the Property. 

The Board of Managers or its agent shall bill each Residential Unit Owner for his or her 
monthly electric usage the month following the month in which the electricity was consumed, at the 
same time the Board of Managers or its agent bills the Unit Owner for monthly Common Charges. 

UNIT OWNERS MUST PAY THEIR ELECTRICITY BILL TO THE BOARD OF 
MANAGERS AT THE SAME TIME THEY PAY THEIR COMMON CHARGES.  FAILURE 
TO PAY THEIR ELECTRICITY BILL TIMELY WILL SUBJECT UNIT OWNERS TO THE 
SAME FEES AND INTEREST CHARGES AS IF THE ELECTRICITY PAYMENT WERE AN 
ADDITIONAL COMMON CHARGE THAT WAS NOT PAID TIMELY.  THE BOARD OF 
MANAGERS SHALL HAVE THE RIGHT TO CHARGE ADDITIONAL AND/OR GREATER 
PENALTIES AND FEES FOR NON-PAYMENT OF ELECTRICITY CHARGES AS WELL.  
(SEE ARTICLE V, SECTION 6). 

Any electrical usage remaining on the meter after computation of usage attributable to 
Units, shall be attributable to General Common Elements or Residential Limited Common Elements 
according to sub-meters in those locations, and shall be paid as a General or Residential Common 
Expense accordingly.  The Commercial Unit shall be separately metered for electricity. 

Complaint Procedures 

A Residential Unit Owner who has a complaint about his or her electricity bill shall first 
bring said complaint in writing before the Residential Committee and shall send a copy of the 
complaint to the Managing Agent for the Residential Section of the Condominium.  If the 
Residential Committee is unable to provide a satisfactory resolution to the Unit Owner within 30 
days after the date the Board receives the complaint, then the Unit Owner shall be obligated to 
initiate an arbitration proceeding which shall be conducted in accordance with the rules of 
the American Arbitration Association, and the cost of which shall be paid by the party which loses 
the arbitration hearing. 

The arbitrator shall be obligated to provide a full and fair hearing within ten (10) days of the 
filing of the complaint, unless the Unit Owner requests a longer period to prepare his or her case.  At 
the hearing both sides may be represented by counsel or other designated persons, produce 
witnesses, submit documentary evidence and cross-examine adverse witnesses.  The arbitrator 
shall be obligated to issue a written decision specifying the grounds for its decision and evidence relied 
upon therein, within ten (10) days of the hearing.  The decision of the arbitrator shall be binding 
on all parties to the proceeding, and shall not be appealable.  Records on all such complaints and 
decisions shall be maintained by the Board of Managers for at least three years from the date the 
complaint is first brought. 

Rates and Charges 
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Rates and charges to be paid by Residential Unit Owners shall be based on the actual 
cost of the energy consumed.  The Board of Managers may charge the Unit Owner the actual cost of 
providing an electricity billing statement charged by the managing agent or a sub-metering 
company, which cost is currently estimated to be $1.50 per month.  The capital and repair costs of 
the electronic sub-metering equipment will not be passed on to Unit Owners as part of 
their individual charges for electrical service, but rather will be treated as a Common Expense of 
the Condominium and paid for through the Common Charges of the Unit Owners. 

Nothing contained in the foregoing discussion shall preclude the Board of Managers, on 
behalf of Residential Unit Owners, from filing a complaint concerning electricity provided 
to the Property, with the Public Service Commission. 

Section 19.  Gas.  Gas for cooking in the Residential Units (excluding Housekeeper 
Units which have no cooking facilities), the catering kitchen and the dining club, and for the 
dryers in the Residential Section laundry room shall be supplied to the Property by a master 
meter and the cost therefor shall be paid by the Board of Managers as a Residential Common 
Expense. 

Section 20.  Westerly Windows.  If the building adjacent to the Condominium on the 
west, which is known as and by the street address 150 West 57th Street (the “Adjacent 
Building”), is altered in height at some future date, or if a new building is erected on the 
site of the Adjacent Building, such that under then current laws and regulations the 
altered or new building is of such proximity to the Building that certain windows 
located in the Residential Section on the west side of the Building must be closed, the 
Residential Committee will undertake to close up the affected windows.  As of the date of this 
Declaration it is estimated that windows in the following Residential Units could be affected by 
such a development: 33A-76A, 66E-76E, 33F-65F and PH 77/78.  If such alteration or new 
construction occurs and windows must be closed up within three years after the date of 
recording the Declaration, Carven Associates, Declarant herein, shall pay for the cost of closing 
the affected windows; in such case, the enclosure work shall be done under Declarant’s supervision 
with a contractor of its choice.  However, if alteration or new construction on the site of the 
Adjacent Building necessitating enclosure of certain Residential Section windows, commences 
after the third annual anniversary date of recording this Declaration, then the expense of 
enclosing the affected windows shall be a Residential Common Expense payable by 
Residential Unit Owners through Residential Common Charges, unless the Residential Committee 
or Unit Owners determine to fund the expense otherwise. 

Declarant (if applicable), the Residential Committee, their agents, contractors and 
employees, will have the right to enter any Residential Unit(s) necessary to effect the enclosure, 
should same be necessary.  The Unit side of the enclosure will be finished with the same material 
originally used therein, if available, or if not available, then with such other finish material as will 
nearly as possible resemble such original material.  Decoration of the affected area on the Unit 
side of the enclosure will be the responsibility of the Unit Owner, at his or her sole expense. 
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ARTICLE VI 
 

Mortgages 

Section 1.  Notice to Board of Managers.  A Residential or Commercial Unit Owner 
who mortgages his or her Unit shall notify the Board of Managers of the name and address of his or 
her mortgagee and shall file a conformed copy of the note and mortgage with the Board of Managers; 
the Board of Managers shall maintain such information in a book entitled “Mortgages of Units”. 

Section 2.  Notice of Unpaid Common Charges or Other Default.  The Board of 
Managers, whenever so requested in writing by a mortgagee of a Unit, shall promptly report any 
then unpaid Common Charges due from or any other default by the owner of the mortgaged 
Unit. 

Section 3.  Notice of Default.  The Board of Managers, when giving notice to a Unit 
Owner of a default in paying Common Charges or other default, shall send a copy of such notice to 
each holder of a mortgage covering such Unit whose name and address has theretofore been 
furnished to the Board of Managers, provided the mortgagee has requested of the Board in 
writing that it be notified of such default(s).  In addition, provided the mortgagee has so 
requested of the Board in writing, the Board of Managers shall give subsequent 
notification in writing to said mortgagee if sixty days have elapsed and the Unit Owner has failed 
to cure a default, notice of which default was previously given to the Unit Owner and the 
mortgagee. 

Section 4.  Examination of Books.  Each Unit Owner and each mortgagee of a Unit 
shall be permitted to examine the books of account of the Condominium at reasonable times, on 
business days, but not more often than once a month. 

See material under heading “Mortgage Lender’s Concerns” in 
accompanying comments, “Multi-Use Condominiums:  Overview” by 
Matthew Leeds. 

ARTICLE VII 
 

Sales, Leases and Mortgages of Units 

Section 1.  Sales and Leases.  (a)  No Residential Unit Owner may sell his or her Unit 
or any interest therein except by complying with the following provisions: 

Any Residential Unit Owner who receives a bona fide offer (hereinafter called an “Outside 
Offer”) for the sale of his or her Unit together with: (i) the undivided interest in the Common 
Elements appurtenant thereto; (ii) the interest of such Unit Owner in any Units theretofore acquired by 
the Board of Managers, or its designee, on behalf of all Unit Owners, or the proceeds of the sale thereof, 
if any; and (iii) the interest of such Unit Owner in any other assets of the Condominium (hereinafter 
collectively called the “Appurtenant Interests”), which he or she intends to accept, shall give 
written notice to the Board of Managers of such offer and of such intention, the name and address 
of the proposed purchaser, the terms of the proposed transaction and such other information as the 
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Board of Managers may reasonably require, and shall offer to sell such Unit, together with the 
Appurtenant Interests, to the Board of Managers, or its designee, corporate or otherwise, on behalf 
of the owners of all other Units, on the same terms and conditions as contained in such Outside 
Offer.  The giving of such notice shall constitute a warranty and representation by the Unit Owner 
who has received such offer, to the Board of Managers on behalf of the other Unit Owners, that such 
Unit Owner believes the Outside Offer to be bona fide in all respects.  Within thirty (30) days after 
receipt of such notice, the Board of Managers may elect, by notice to such Unit Owner, (a) to 
purchase such Unit, together with the Appurtenant Interests (or to cause the same to be 
purchased by its designee, corporate or otherwise), on behalf of all other Unit Owners, on 
the same terms and conditions as contained in the Outside Offer and as stated in the notice from 
the offering Unit Owner, or (b) to produce a purchaser who will purchase such Unit, together with the 
Appurtenant Interests, on the same terms and conditions as contained in the Outside Offer and as 
stated in the notice from the offering Unit Owner. 

Notwithstanding anything to the contrary in these By-laws or in the Declaration, no 
Residential Unit Owner may sell a Housekeeper Unit except to another Residential Unit Owner 
or in conjunction with the sale of a Residential Unit.  A Housekeeper Unit sold in conjunction with 
the sale of a Residential Unit must be sold to the purchaser of the Residential Unit, if not sold to 
another Residential Unit Owner.  In addition, a Residential Unit Owner may not own more 
than one Housekeeper Unit for each Residential Unit he or she owns.  If a Residential Unit is being 
sold by a Unit Owner who also owns a Housekeeper Unit, the Housekeeper Unit must be sold (i.e., 
the sale must be consummated) prior to or at the same time the sale of the Residential 
Unit is consummated.  The Board may take whatever actions it feels are reasonably necessary to 
enforce this restriction.  If a Residential Unit Owner who owns both a Residential Unit and a 
Housekeeper Unit, notifies the Board of an Outside Offer with respect to the purchase of 
both the Residential and Housekeeper Unit by the same purchaser, the Board must exercise 
or waive its right of first refusal with respect to both Units together.  In addition, the Board of 
Managers shall have a right of first refusal with respect to the sale of a Housekeeper Unit by one 
Residential Unit Owner to another, and shall be exempt from the requirement that a Housekeeper 
Unit must be owned in conjunction with the ownership of a Residential Unit. 

In the event the Board of Managers shall elect to purchase a Unit, together with 
Appurtenant Interests, or to cause the same to be purchased by its designee, corporate or 
otherwise, title shall close at the office of the attorneys for the Condominium (or at such 
other location as the Board of Managers specifies) in accordance with the terms of the offer but not 
less than thirty (30) days after the giving of notice by the Board of Managers of its election to 
accept such offer.  At the closing, the Unit Owner shall convey the Unit and Appurtenant 
Interests to the Board of Managers or to its designee, on behalf of all other Unit Owners, by 
deed in the form required by Section 339-o of the Real Property Law of the State of New York, 
with all transfer stamps affixed, and shall pay all other taxes arising out of such sale.  Real 
estate taxes and Common Charges shall be apportioned between the Unit Owner and the 
Board of Managers, or its designee, as of the closing date. 

In the event the Board of Managers or its designee shall fail to accept such offer or to 
produce a purchaser within thirty days as aforesaid or fails to act within said thirty-day period, the 
offering Unit Owner shall be free to contract to sell such Unit, together with the Appurtenant 
Interests, within ninety days after the expiration of the period in which the Board of Managers or its 
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designee might have accepted such offer, to the Outside Offeror, on the terms and conditions 
set forth in the notice from the offering Unit Owner to the Board of Managers of such Outside 
Offer.  Any such deed to an Outside Offeror shall provide that the acceptance thereof by the 
grantee shall constitute an assumption of the provisions of the Declaration, the By-laws and 
the Rules and Regulations, as the same may be amended from time to time.  In the event 
the offering Unit Owner shall not, within such 90-day period, contract to sell such Unit, 
together with the Appurtenant Interest, to the Outside Offeror on the terms and conditions 
contained in the Outside Offer, or if the Unit Owner shall so contract to sell his or her Unit and the 
Appurtenant Interests within such ninety day period, but such sale shall not be consummated 
pursuant to the terms of such contract within said 90-day period, then should such offering Unit 
Owner thereafter elect to sell such Unit, together with the Appurtenant Interests, to the same 
or another Outside Offeror on the same or other terms and conditions, the offering Unit Owner 
shall be required to again comply with all of the terms and provisions of this Section 1 of this Article 
VII. 

Any purported sale of a Unit in violation of this Section shall be voidable at the election 
of the Board of Managers. 

(B) No Residential Unit Owner may lease his or her Unit except by complying with 
the following provisions: 

Any Residential Unit Owner who receives a bona fide offer for a lease of his or her Unit which 
he or she intends to accept, shall give notice to the Board of Managers of such offer and such 
intention, together with the name and address of the proposed lessee, the terms of the proposed 
lease, references, and such other information as the Board of Managers may reasonably 
require.  The Board of Managers may from time to time prescribe a form upon which the 
aforementioned information shall be listed.  In addition, a Residential Unit Owner who also owns 
a Housekeeper Unit may not lease the Housekeeper Unit separately from the Residential Unit.  
Thus any Residential Unit Owner who also owns a Housekeeper Unit may only lease the 
Housekeeper Unit in conjunction with the lease of the Residential Unit, to the same lessee.  No lease 
less than twelve months in duration will be permitted.  No lease of the Unit shall be made 
without the prior written consent thereto of the Board of Managers.  The Board of Managers 
shall, within thirty (30) days after receipt of a fully completed application form, advise the Unit 
Owner in writing of its consent or refusal to consent.  The Board of Managers’ refusal to consent to a 
lease of at least twelve months duration, must be based upon either (a) the Board’s agreement 
to lease such Unit upon the same terms, conditions and rental offered by the proposed lessee, 
provided the length of the proposed lease is at least twelve months in duration or (b) the Board’s 
production of a lessee who will lease the Unit on the same terms, conditions and rental offered by the 
proposed lessee provided the length of the proposed lease is at least twelve months in duration.  If the 
Board of Managers does not either lease such Unit on behalf of all Unit Owners or produce a lessee 
for such Unit within thirty (30) days, the Unit Owner shall have the right to consummate the lease on 
the terms submitted to the Board of Managers. 

In the event the Board of Managers affirmatively consents to the proposed lease, the Unit 
Owner shall be free to lease such Unit to the lessee named in said notice upon the terms and conditions 
set forth therein.  The consent of the Board of Managers to a lease shall not be construed to relieve 
the Unit Owner from obtaining the consent of the Board of Managers to another lease and a Unit 
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Owner who subsequently desires to lease such Unit shall be required again to comply with all the 
terms and provisions of this Section 1 of Article VII.  Any such lease shall be consistent with these By-
laws and shall provide that it may not be modified, amended, extended or assigned, without 
the prior consent in writing of the Board of Managers, that the tenant shall not sublet the demised 
premises, or any part thereof, without the prior consent in writing of the Board of Managers, that the 
Board of Managers shall have power to terminate such lease and/or to bring summary proceedings 
to evict the tenant.  Except as hereinbefore set forth, the form of any such lease shall be the 
then current form of apartment lease recommended by The Real Estate Board of New 
York, Inc., with such modifications as shall be approved in writing by the Board of Managers. 

Any purported lease of a Residential Unit or Housekeeper Unit in violation of this Section 
shall be voidable at the election of the Board of Managers. 

It would be unusual for a non-residential unit to be subject to a right of 
first refusal, and mortgagees and commercial unit owners should make 
sure that the language in the documents does not unintentionally include 
them into this net. As to lenders, the exemptions should extend not only 
to foreclosure sales, but also to deeds-in-lieu and also on the subsequent 
sale out from the lender who takes back the property. 

Section 2.  Consent of Unit Owners to Purchase or Lease of Units By Board of 
Managers.  The Board of Managers shall not exercise any option hereinabove set forth to 
purchase or lease any Residential Unit or Residential and Housekeeper Unit without the prior 
approval of a majority of the Residential Unit Owners. 

Section 3.  No Severance of Ownership.  No Unit Owner shall execute any deed, 
mortgage or other instrument conveying or mortgaging title to his or her Unit without including 
therein the Appurtenant Interest, it being the intention hereof to prevent any severance of such 
combined ownership.  Any such deed, mortgage or other instrument purporting to affect one or 
more of such interests, without including all such interests, shall be deemed and taken to include 
the interest or interest so omitted, even though the latter shall not be expressly mentioned or 
described therein.  No part of the Appurtenant Interests of any Unit may be sold, transferred or 
otherwise disposed of, except as part of a sale, transfer or other disposition of the Unit to which 
such interests are appurtenant, or as part of a sale, transfer or other disposition of such part of the 
Appurtenant Interest of all Units. 

Section 4.  Release by Board of Managers of Right of First Refusal.  The right of 
first refusal contained in Section 1 of this Article VII may be released or waived by the Board of 
Managers, in which event the Unit, together with the Appurtenant Interests, may be sold, leased or 
otherwise conveyed free and clear of the provisions of such Section. 

Section 5.  Certificate of Termination of Right of First Refusal.  A certificate, 
executed and acknowledged by the Secretary of the Condominium, stating that the provisions of 
Section 1 of this Article VII have been met by a Unit Owner, or have been duly waived by the 
Board of Managers, and that the rights of the Board of Managers thereunder have 
terminated, shall be conclusive upon the Board of Managers and the Unit Owners in favor of 
all persons who rely thereon in good faith.  Such certificate shall be furnished to any Unit Owner who 
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has in fact complied with the provisions of Section 1 of this Article VII or in respect to whom the 
provisions of such Section have been waived, upon request. 

Section 6.  Financing of Purchase of Units by Board of Managers.  Acquisition of 
Units by the Board of Managers, or its designee, on behalf of all Unit Owners may be made from 
the working capital and Common Charges in the hands of the Board of Managers, or if such funds 
are insufficient, the Board of Managers may levy an assessment against each Unit Owner 
in proportion to his or her ownership in the Common Elements, as a Common Charge, which 
assessment shall be enforceable in the same manner as provided in Sections 6 and 7 of 
Article V, or the Board of Managers, in its discretion, may borrow money to finance the 
acquisition of such Unit, provided, however, that no financing may be secured by an 
encumbrance or hypothecation of any property other than the Unit, together with the 
Appurtenant Interests, so to be acquired by the Board of Managers. 

Section 7.  Exceptions.  The restrictions set forth in the provisions of Section 1 of this 
Article VII shall not apply with respect to (a) any sale, lease or other conveyance by a Unit Owner of 
his or her Unit, together with the Appurtenant Interests, to his or her spouse or to any of his 
or her adult children or to his or her parent or parents or to his or her grandparents or 
grandchildren or to his or her adult siblings, or any one or more of them, or (b) the sale or lease of any 
Unit owned by Sponsor or a designee of Sponsor, or (c) the acquisition, sale or lease of a Unit, 
together with the Appurtenant Interests, by a mortgagee or any other bidder at a foreclosure 
sale, who shall acquire title to such Unit by foreclosure or by deed in lieu of foreclosure.  The term 
“spouse” as used in this Section 7, shall mean any adult person of the same or opposite sex to 
whom the Unit Owner is married and/or with whom the Unit Owner actually resides, and who is 
not related by blood or adoption to the Unit Owner. 

Section 8.  Gifts and Devises, etc.  Any Unit Owner shall be free to convey or 
transfer his or her Unit and Appurtenant Interests by gift, or to devise his or her Unit and 
Appurtenant Interests by will, or to pass the same by intestacy, without restriction. 

Section 9.  Waiver of Right of Partition with Respect to Such Units  as Are 
Acquired by the Board of Managers, or Its Designee, on Behalf of All Unit Owners 
as Tenants in Common.  In the event that a Unit shall be acquired by the Board of Managers, or its 
designee, on behalf of all Unit Owners as tenants in common, all such Unit Owners shall 
be deemed to have waived all rights of partition with respect to such Unit. 

Section 10.  Payment of Assessments.  No Unit Owner shall be permitted to convey, 
mortgage, pledge, hypothecate, sell or lease his or her Unit, unless and until he or she shall have 
paid in full to the Board of Managers all unpaid Common Charges and assessments theretofore 
assessed by the Board of Managers against his or her Unit and until he or she shall have 
satisfied all unpaid liens against such Unit, except permitted mortgages.  In addition, each Unit 
Owner (except the Board of Managers, Carven Associates, any partner or designee thereof, or 
any owner of an Unsold Unit), shall be obligated to pay any fee authorized by the Board of 
Managers to be paid to the managing agent of the Condominium, for services performed in 
connection with processing an application for the sale or lease of said Unit. 
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Section 11.  Mortgage of Units.  Each Unit Owner shall have the right to mortgage his 
or her Unit without restriction provided that with respect to any such mortgage (i) the mortgage 
(if on a Residential or Housekeeper Unit) shall be substantially in the form of the New York 
statutory form of mortgage, except for such variations as may be required in order to permit a 
particular bank, trust company, insurance company, savings and loan association or other 
institutional lender to make the mortgage loan, (ii) the Board of Managers is notified in 
writing of the making of the mortgage and receives a conformed copy of the note and 
mortgage, (iii) that if consent by the mortgagee is required to any amendment to the Declaration or 
By-laws of the Condominium, the mortgage so states and states further that such consent 
will not be unreasonably withheld or delayed and (iv) the Unit Owner making such mortgage first pays 
all assessments in accordance with Section 10 of this Article VII.  Mortgages on the Commercial 
Unit must contain the representation in clause (iii) of this Section 11 if applicable; clause (iv) shall be 
applicable to the Commercial Unit Owner as well. 

The immediately preceding section deals with some of the discussion in 
the comments appearing at the end of Article VI.   

Also see materials under heading “Concerns of Commercial Tenants” in 
accompanying comments, “Multi-Use Condominiums:  Overview” by 
Matthew Leeds. 

ARTICLE VIII 
 

Condemnation and Casualty 

Section 1.  Condemnation.  In the event of a taking in condemnation or by eminent 
domain of part or all of the Common Elements, the award made for such taking shall be payable 
to the Board of Managers. 

Section 2.  Casualty.  Damage to or destruction of the Property shall be promptly 
repaired and reconstructed by the Board of Managers using the proceeds of casualty 
insurance on the Property for that purpose.  Any deficiency shall be considered a 
Common Expense of the Condominium.  Notwithstanding the foregoing, however, if 75% of the 
Property is destroyed or substantially damaged and 75% or more of the Unit Owners duly and 
promptly approve the repair and restoration of the Property, the Board of Managers shall 
arrange for the repair and restoration of the Property, and the Board of Managers shall disburse 
the proceeds of such award to the contractors engaged in such repair and restoration in 
appropriate progress payments.  In the event that 75% or more of Unit Owners do not duly 
and promptly approve the repair and restoration of the Property, the Board of Managers 
shall disburse the net proceeds of such award in the same manner as they are required to distribute 
insurance proceeds where there is no repair or restoration of the damage, as provided in Section 
3 of Article V of these By-laws. 

The general rule under this document and its state’s law is that damage 
is to be repaired.  An exception is presented for destruction or 
substantial damage to three-quarters of the property, in which event the 
property is only repaired if 75 percent or more of the unit owners 
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arrange for repair.  As discussed elsewhere, special unit owners, 
mortgagees and tenants might have special concerns on relying on their 
fellow unit owners. 

One matter incident to the requirement of a resolution of 75 percentage 
of the unit owners is that the test seems to be in number.  Accordingly, 
even if a commercial unit owner holds a large percentage, even a 
majority, of common interest, it still only counts as a single unit owner in 
a head count. 

It has been suggested that for a party to control a rare circumstance, it 
might acquire separate powers of attorney and proxies from all unit 
owners.  This might be achieved by building into the documents 
themselves a grant so that each unit owner, upon the acceptance of a 
deed, shall be deemed to extend such rights.  In addition, the appropriate 
provision might also create an obligation for other unit owners to 
confirm this grant by producing a written confirmation or actual power 
of attorney or proxy.  This mechanism having been introduced, it also 
has to be said that some practitioners doubt the validity, let alone the 
efficiency, of a grant given in this manner. 

ARTICLE IX 
 

Arbitration 

Section 1.  General Procedure.  Any arbitration provided for in these By-laws shall 
be conducted before an arbitrator in New York City by the American Arbitration 
Association or any successor organization thereof, in accordance with its rules then in effect 
and the decision rendered in such arbitration shall be binding upon the parties and may be entered in 
any court having jurisdiction.  In such event the arbitrator shall be appointed by the American 
Arbitration Association.  In the event that the American Arbitration Association shall not then be 
in existence and has no successor, any arbitration hereunder shall be conducted in New 
York City before one arbitrator appointed, on application of any party, by any justice of the highest 
court of appellate jurisdiction located in the County of New York.  The decision of the 
arbitrator so chosen shall be given within ten days after his or her appointment.  All expenses of 
arbitration hereunder, including the fees and expenses of counsel and experts, shall be a 
General Common Expense.  Any arbitrator appointed or selected in connection with any 
arbitration hereunder shall be a member of a law firm whose principal office is in the Borough 
of Manhattan and which has at least five members. 

Section 2.  Agreement by Parties.  The parties to any dispute required or permitted 
to be submitted to arbitration hereunder may, by mutual agreement between them, vary any 
of the provisions of Section 1 above with respect to the arbitration of such dispute, or may agree 
to resolve their dispute in any other manner, including, without limitation, the manner set forth in 
Section 303 of the New York Civil Practice Law and Rules and known as the “New York Simplified 
Procedure for Court Determination of Disputes”. 
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Arbitration remains a time-honored vehicle for dispute resolution among 
bickering ownerships in multi-use properties.  The disputes are almost 
exclusively financial in nature and the numbers involved can be 
staggering. 

Without offering a disquisition on arbitration, however, in certain 
circumstances arbitration can become as lengthy and as costly as court 
proceeding.  However, where the sums are actually needed for the 
operation of a condominium, a party should not gain leverage because of 
delay.  Accordingly, the parties might wish to provide for whatever 
mechanisms can suggest that they will genuinely have a dispute over 
money decided by whatever is meant by “expedited arbitration.” 

ARTICLE X 
 

Records and Audits 

Section 1.  Records and Audits.  The Board of Managers shall be required to keep 
detailed records of the actions of the Board of Managers and the managing agent, minutes of the 
meetings of the Board of Managers, minutes of meetings of the Residential Committee, 
minutes of the meetings of the Unit Owners, and financial records and books of account of the 
Condominium, including a chronological listing of receipts and expenditures arising from the 
operation of the Property, as well as a separate account for each Unit which, among other things, 
shall contain the amount of each assessment of Common Charges against such Unit, the date when 
due, the amounts paid thereon, and the balance remaining unpaid.  Such records and vouchers 
authorizing payments shall be available for examination by Unit Owners at convenient weekday 
hours.  An annual report of the receipts and expenditures of the Condominium audited by an 
independent public accountant, shall be rendered by the Board of Managers to all Unit Owners, 
promptly after the end of each fiscal year.  The cost of such report shall be paid by the Board of 
Managers as a General Common Expense. 

This provision grants unit owners rights to see the records of the 
Condominium.  However, other parties might be interested in these 
records as well, such as tenants who are interested in defining expenses 
which they wish to audit regarding lease pass-throughs.  In that regard, 
the documents between the parties (such as the lease) might provide for 
the unit owner to give such access through its rights under the by-laws.  
In addition, if a tenant or a mortgagee has sufficient clout at the time of 
creation of the condominium, it might have these rights extended to it in 
the condominium documents themselves. 

ARTICLE XI 
 

Miscellaneous 

Section 1.  Notices.  (a)  All notices required or desired to be given hereunder shall be sent 
by ordinary, registered or certified mail to the office of the Board of Managers or of the 
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Residential Committee or of the Commercial Unit Owner or to such other address as any of the 
foregoing entities or persons may hereafter designate from time to time, in writing to all of said 
persons or entities and to all Unit Owners and to all mortgagees of Units to the extent mortgagees 
have requested such notice and if there is a managing agent, to such managing agent.  All notices 
to any Unit Owner shall be sent by ordinary, registered or certified mail to the Building or to such 
other address as may have been designated by him or her from time to time, in writing, to the 
Board of Managers.  All notices to mortgagees of Units shall be sent by registered or 
certified mail to their respective addresses, as designated by them from time to time, in writing, 
to the Board of Managers.  All notices shall be deemed to have been given five (5) days after 
mailing, except notices of change of address which shall be deemed to have been given when 
received. 

(b) Whenever any notice is required to be given by law, the Declaration or 
these By-laws, a waiver thereof, in writing, signed by the person(s) entitled to such notice, 
whether before or after the times stated therein, shall be deemed the equivalent thereof. 

Section 2.  Invalidity.  The invalidity of any part of these By-laws shall not impair or 
affect in any manner the validity, enforceability or effect of the balance of these By-laws. 

Section 3.  Captions.  The captions herein are inserted only as a matter of convenience 
and for reference, and in no way define, limit or describe the scope of these By-laws, or the 
intent of any provision thereof. 

Section 4.  Gender.  The use of the masculine gender in these By-laws shall be 
deemed to include the feminine or neuter gender and the use of the feminine gender shall be 
deemed to include the masculine or neuter gender and the use of the singular shall be deemed 
to include the plural, whenever the context so requires. 

Section 5.  Waiver.  No restriction, condition, obligation, or provision contained in these 
By-laws shall be deemed to have been abrogated or waived by reason of any failure to enforce 
the same, irrespective of the number of violations or breaches thereof which may occur. 

ARTICLE XII 
 

Amendments to By-Laws 

Section 1.  Amendments to By-Laws.  Except as hereinafter provided otherwise, these 
By-laws may be modified or amended by the vote of at least 66⅔% in number and in Common 
Interest of all Unit Owners at a meeting of Unit Owners duly held for such purpose, but only 
with the written approval of the holders of Unit mortgages, if such approval is required. 

The provision in Section 13(a) of Article V, which permits any lawful use of a Unit (subject 
to the e

The following provisions of these By-laws may not be amended, without the consent in 
writing of Sponsor or its designee so long as Sponsor or its designee shall be the owner of one or 
more Units: 

xceptions set forth therein), may not be modified or amended, except by an affirmative 
vote of 100% in number and in Common Interest of the Unit Owners. 
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(A) Section 1 of Article II insofar as it provides that Sponsor or its designee, so 
long as it is the owner of at least two Residential Units shall be entitled to elect one member of 
the Residential Committee of the Board of Managers; 

its or for a period of two years from the first 
closing of title to a Unit; 

ng as it is the owner of at least two Residential Units; 

no provision of these By-laws 
relating to the use of the Units may be amended without the consent of every Unit Owner affected 
by such nd

In fact, because the by-laws are essentially offshoots of the declaration 
and an implementation of the operational provisions required to allow 

amended by an 
amendment to the declaration? 

In appropriate circumstances, the provisions relating to mortgagees 

Lawsuits have been threatened, and indeed filed, challenging an 

g held 
for the purpose of calling the question and tallying the vote.  Thus, full 

(B) Section 2 of Article II insofar as it provides that the Board of Managers 
may not exercise certain powers without Sponsor’s prior written consent, so long as Sponsor or its 
designee shall continue to own at least two Residential Un

(C) Sections 15 and 16 of Article II insofar as they provide for representation 
of Sponsor or its designee on the Executive Committee or any other committee created by the 
Board of Managers, so lo

(D) Section 7 of Article VII insofar as it provides that the provisions of Section 1 of 
Article VII shall not apply with respect to a sale or lease of any Unit owned by Sponsor or its 
designee or any Units resulting from the subdivision thereof; 

(E) This Article XII. 

Notwithstanding anything to the contrary herein contained, 

 ame ment. 

Amendments to the by-laws are given the same respect, and thus require 
the same unit owner votes to approve, as amendments to the declaration.  

the condominium to function, it might often be superfluous to have a 
separate amendment mechanism for the by-laws, which really should 
only be amended in the same manner as the declaration. 

Query: Frequently the declaration is a recorded document and itself can 
only be amended by a subsequent recorded amendment.  If the by-laws 
are a part of the declaration, can they also be only be 

In this instance, note the final catchall provision that requires consent of 
100 percent of the affected unit owners for an amendment.   

should not be amended without consent of the mortgagees. 

association’s authority to execute an amendment on behalf of its 
members based on an alleged impropriety in the owner’s meetin

compliance with the dictates of both the jurisdiction’s condominium 
statute, as well as any statute regulating the entity which is known as the 
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association (whether a not-for-profit entity or an unincorporated 
association or the like) is probably essential.  Of course, vigilance in 
following the mandates of the recorded covenants with respect to the 
amendment process should always be carefully maintained. 

ARTICLE XIII 
 

Conflicts 

Section 1.  Conflicts.  These B rth to comply with the requirements 
of Article 9-B of the Real Property Law of the State of New York.  In case any of these By-
laws conflict with the provisions of said s f the Declaration, the provisions of said 
statute or of the Declaration, as the case may be, shall control. 

specific rules and regulations that might be typical in a condominium.  
 parties often gloss over the boilerplate 

list of mundane rules and regulations which is provided by management.  

y-laws are set fo

tatute or o

RULES AND REGULATIONS 

It is not necessary to set forth as an example the long list of highly 

However, it is worth noting that

That can be an oversight, as, these lists are often created with only one 
kind of use in mind and might create problems for other uses.  For 
example, requirements for residential owners in terms of limitation of 
visitors, restrictions on cleaning personnel and the like might be 
completely irrelevant to a commercial unit owner.  Accordingly, 
commercial unit owners and tenants should be careful that such 
technical rules are not in place and susceptible of misapplication to 
stymie the unit owner’s operation. 
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