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Mike Rubin is one of the leaders of the multi-state law firm of McGlinchey Stafford PLLC and handles
commercial litigation and transactions as well as real estate, finance, and banking matters. He heads his
firm’s appellate practice team and is a member of the ABA Standing Committee on Ethics and Professional
Responsibility. He has presented over 400 major papers in the U.S., Canada, and England on ethics,
professionalism, finance, appellate law, real estate, and legal writing. He is a past-President of the Bar
Association of the Fifth Federal Circuit, the American College of Real Estate Lawyers, the Louisiana State
Bar Association, and the Southern Conference of Bar Presidents. He serves as a Life Member of the
American Law Institute and is a Commissioner on the Uniform Law Institute (the organization that writes
the UCC and other uniform laws). For four decades, he also served as an Adjunct Professor teaching
courses in finance, real estate, and advanced legal ethics at the law schools at LSU, Tulane, and Southern
University.
Rubin is an author of, co-author of, and contributing writer to more than a dozen legal books and over forty
articles; his works are used in law schools and have been cited as authoritative by state and federal trial and
appellate courts, including the U.S. First and Fifth Circuits. He has been honored as the Distinguished
Alumnus by the LSU Law School and as the Distinguished Attorney of Louisiana by the Louisiana State
Bar Foundation. His latest legal book, on Louisiana finance and real estate, is T HE LOUISIANA LAW OF
SECURITY DEVICES, A PRÉCIS (Carolina Academic Press), now in its second edition.
Rubin also is a novelist. At the American Library Association’s annual meeting in San Francisco in 2015,
his debut novel, a historical thriller entitled THE COTTONCREST CURSE, received the IndieFab Gold Award
Winner as the best thriller/suspense novel published by a university or independent press. Publishers
Weekly calls it a “gripping debut mystery," and 225 Magazine writes that it is “not just a thrilling murder
mystery, but also a compelling look at life in south Louisiana during its most tumultuous decades.” His
second novel, a contemporary legal thriller entitled “CASHED OUT,” was released nationally by Fiery Seas
Publishing in August, 2017. Award-winning thriller writer R.B. Belsky says: “If you like John Grisham and
Michael Connelly’s Lincoln Lawyer, you’re gonna love” CASHED OUT. Both of Rubin’s novels are
available in your local bookstores, on the websites of Amazon and Barnes & Noble, and as eBooks in both
Kindle and Nook formats.
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THE COTTONCREST CURSE

Praise for
THE COTTONCREST CURSE

Book Details
In this heart-racing thriller, a series of gruesome deaths ignite
feuds that burn a path from the cotton fields to the courthouse
steps, from the moss-draped bayous of Cajun country to the
bordellos of 19th century New Orleans, from the Civil War era
to the Civil Rights era and across the Jim Crow decades to the
Freedom Marches of the 1960s and into the present.
At the heart of the story is the apparent suicide of an elderly
Confederate Colonel who, two decades after the end of the
Civil War, viciously slit the throat of his beautiful young wife
and then fatally shot himself. Sheriff Raifer Jackson,
however, believes that this may be a double homicide, and
suspicion falls upon Jake Gold, an itinerant peddler who
trades razor-sharp knives for fur and who has many deep
secrets to conceal.
Jake must stay one step ahead of the law, as well as the racist
Knights of the White Camellia, as he interacts with landed
gentry, former slaves, crusty white field hands, crafty Cajuns,
and free men of color all the while trying to keep one final
promise before more lives are lost and he loses the
opportunity to clear his name.

“Gripping.”
Publishers Weekly
“Literary fiction” taking “readers on an epic journey.”
Southern Literary Review
“Michael Rubin proves himself to be an exceptional
storyteller. I highly recommend picking up this book.”
James Carville, Political strategist and commentator
“Impeccably researched, deftly plotted, and flawlessly
executed. Highly recommended.”
Sheldon Siegel, New York Times best-selling author
of the Mike Daley/Rosie Fernandez novels
The “story is gripping, the writing is masterful.”
Chicago CBA Record

Praise for

CASHED OUT
Book Details

Praise for
CASHED OUT

Holding $4 million in cash, given to you by your murdered
client, makes you everyone’s target.
One failed marriage. Two jobs lost. Three maxed out credit
cards. “Schex” Schexnaydre was a failure as a lawyer. Until
three weeks ago, he had no clients and no cash. Well, no
clients except for infamous toxic waste entrepreneur G.G.
Guidry, who’s just been murdered. And no cash, except for
the $4,452,737 Guidry had stashed with him for safekeeping.

If you like John Grisham and Michael Connelly’s Lincoln
Lawyer, you’re gonna love “Schex” Schexnaydre – a
down-and-out-attorney who breaks all the rules looking for
some kind of justice. Fast, funny, and filled with twists and
edge-of-your-seat suspense. Michael H. Rubin really nails it!
R.G. Belsky, author of the Gil Malloy mystery series

When Schex’s estranged ex-wife, Taylor, is accused of
Guidry’s murder, she pleads with Schex to defend her. He
refuses, but the more he says no to Taylor, the deeper Schex
gets dragged into the fall-out from Guidry’s nefarious
schemes, ending up as the target of all those vying to claim
Guidry’s millions for themselves.

Michael Rubin’s Cashed Out is a dark and gritty crime
novel that is packed with plenty of suspense that slowly
unveils one surprise after another on the way to a nail-biting
final act that fans of Joseph Finder and Michael Connelly
will appreciate.
The Real Book Spy Reviews

Schex careens from the swamps and marshes of Louisiana’s
chemical corridor to the deep water oil rigs in the Gulf of
Mexico, from the river industries that pollute minority
neighborhoods to the privileged playgrounds of New
Orleans’ crime syndicate bosses, and from a notorious
alligator processing plant to the halls of political power, all in
an attempt to clear his name and claim Guidry’s cash for
himself.
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Cash in on this thrilling read. Set in the sweltering heat of
the Louisiana bayou, Cashed Out is enthralling. Fast-paced
plot. Page turning. The whodunit aspect adds to the intensity.
Foreword Reviews
The tension never lets up.
Steven W. Kohlhagen, author of “Where They Bury You”

Copyright 2017, Michael H. Rubin
All Rights Reserved

Page 2 of 33

SMOKIN’ HOT:
NEW JERSEY LAWYERS, MARIJUANA LAWS,
AND LEGAL ETHICS
By:

Michael H. Rubin2
MCGLINCHEY STAFFORD, PLLC

1.

AN OVERVIEW OF THE ISSUES
The ABA Model Rules of Professional Conduct and the corresponding New

Jersey Rules set forth two distinct responsibilities that are separate and apart from an
attorney’s duties to a client. One deals with a lawyer’s duties as a professional and as an
officer of the court. The other deals with a lawyer’s obligation to uphold the law.
a.

LAWYERS AS OFFICERS OF THE COURT

First and foremost, lawyers are officers of the court. Attorneys cannot “make a
false statement of law or fact” to a tribunal or fail to correct previous misstatements to the
court.3 Litigators owe a higher duty to a court than they do to opposing counsel in out-ofcourt negotiations.4
Lawyers cannot impugn the integrity of a judge.5 Federal courts have the inherent
powers to punish lawyers for behavior that does not violate state or federal statutes or

2

The author is licensed to practice only in the state of Louisiana. Any comments in this paper about any
non-Louisiana laws or the Rules of Professional Conduct that are not those adopted in Louisiana are merely
thoughts of an outsider and are not intended as a legal opinion or legal guidance.
3

N.J. RPC 3.3(a)(1).

4

Compare ABA Model Rule 4.1 with 3.1. Also see Rubin, “The Ethics of Negotiation: Are There Any?” 56
La. Law Review 446 (1995).
5

N.J. RPC 8.2.
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court rules.6 Courts have sanctioned and disbarred lawyers for improperly accusing a
judge of incompetence and bias.7
There is always a tension between the “robust debate” that the First Amendment
allows and improper criticism of the court by an officer of the court. 8 Lawyers have a
duty under RPC 8.2 not to make false or reckless statements about a judge, 9 and courts

6

Chambers v. Nasco, Inc., 501 U.S. 32 (1991).

7

See: In re Evans, 801 F.2d 703 (4th Cir.1986), where a lawyer was disbarred for criticizing a judge
without investigating the basis of the charge. Evans stated that the “failure to investigate, coupled with his
unrelenting reassertion of the charges ... convincingly demonstrates his lack of integrity and fitness to
practice law.” Evans also stated: (emphasis supplied):
A court has the inherent authority to disbar or suspend lawyers from practice. In re Snyder, 472
U.S. 634, 105 S.Ct. 2874, 2880, 86 L.Ed.2d 504 (1985). This authority is derived from the
lawyer's role as an officer of the court. Id. Moreover, as an appellate court, we owe substantial
deference to the district court in such matters:
On one hand, the profession of an attorney is of great importance to an individual, and the
prosperity of his whole life may depend on its exercise. The right to exercise it ought not to be
lightly or capriciously taken from him. On the other, it is extremely desirable that the
respectability of the bar should be maintained, and that its harmony with the bench should be
preserved. For these objects, some controlling power, some discretion, ought to reside in the court.
This discretion ought to be exercised with great moderation and judgment; but it must be
exercised; and no other tribunal can decide, in a case of removal from the bar, with the same
means of information as the court itself. Ex parte Burr, 22 U.S. (9 Wheat.) 529, 529-30, 6 L.Ed.
152 (1824). See also, In re: G.L.S., 745 F.2d 856 (4th Cir.1984). In this case, we can only
conclude that the district court's disbarment of Evans, based on his violation of the rules of
professional conduct, is amply supported by the record and did not exceed the limits of the court's
discretion.
Evans' letter, accusing Magistrate Smalkin of incompetence and/or religious and racial bias, was
unquestionably undignified, discourteous, and degrading. Moreover, it was written while the
Brown case was on appeal to this Court and was thus properly viewed by the district court as an
attempt to prejudice the administration of justice in the course of the litigation.
8

See, for example, the statement in Fieger v. Thomas, 872 F.Supp. 377, 385 (E.D. Mich. 1994), quoting
with approval from another opinion:
It is a rare and unfortunate day when the judges of this district must sanction an attorney for
conduct involving criticism of the bench. Robust debate regarding judicial performance is
essential to a vital judiciary. If an attorney, after reasonable inquiry, has comments about a judicial
officer's fitness for service, he or she may and should express them publicly. Conversely, baseless
factual allegations contribute nothing to judicial accountability and undermine public trust in the
courts.
9

ABA RPC 8.2(a):

[Footnote continued on the next page]
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have tended to enforce Rule 8.2 sanctions even when lawyers have claimed that their
words or activities were protected by the First Amendment. 10 As a number of courts have
noted, a lawyer’s First Amendment rights may be more limited than those of the public,11
because an attorney is an officer of the court, and the U.S. Supreme Court has stated that
lawyers’ First Amendment rights may be “extremely circumscribed” in certain
instances.12

A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as
to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or
public legal officer, or of a candidate for election or appointment to judicial or legal office.
10

See, e.g., Board of Professional Responsibility, Wyoming State Bar v. Davidson, 205 P.3d 1008
(Wyo.,2009); and Notopoulos v. Statewide Grievance Committee, 277 Conn. 218, 890 A.2d 509
(Conn.,2006).
11

See, e.g. In re Pyle, 283 Kan. 807, 821, 156 P.3d 1231 (Kan. 2007). Also see In re Johnson, 240 Kan.
334, 729 P.2d 1175 (1986), was a contested case in which this court found that Johnson should be
disciplined for false, unsupported criticisms and misleading statements about his opponent in a county
attorney election campaign. In its discussion of the First Amendment and lawyer speech, this court said:
“A lawyer, as a citizen, has a right to criticize a judge or other adjudicatory officer publicly. To
exercise this right, the lawyer must be certain of the merit of the complaint, use appropriate
language, and avoid petty criticisms. Unrestrained and intemperate statements against a judge or
adjudicatory officer lessen public confidence in our legal system. Criticisms motivated by reasons
other than a desire to improve the legal system are not justified.” Johnson, 240 Kan. at 336, 729
P.2d 1175.
Our Johnson case also stands for the proposition that a lawyer cannot insulate himself or herself
from discipline by characterizing questionable statements as opinions.
12

See: In re Cobb, 445 Mass. 452, 838 N.E.2d 1197, 1210 (Mass. 2005):
The Supreme Court has said that “[i]t is unquestionable that in the courtroom itself, during a
judicial proceeding, whatever right to ‘free speech’ an attorney has is extremely circumscribed....
Even outside the courtroom, a majority of the Court in two separate opinions in the case of In re
Sawyer, [360 U.S. 622, 79 S.Ct. 1376, 3 L.Ed.2d 1473 (1959),] observed that lawyers in pending
cases were subject to ethical restrictions on speech to which an ordinary citizen would not be.”
Gentile v. State Bar of Nev., 501 U.S. 1030, 1071, 111 S.Ct. 2720, 115 L.Ed.2d 888 (1991). The
Court went on to say that “the speech of lawyers representing clients in pending cases may be
regulated under a less demanding standard than that established for regulation of” other kinds of
speech protected by the First Amendment.
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For example, lawyers have been sanctioned for language used in their court
filings (including unfounded allegations of ex parte contacts),13 for statements accusing
courts of ignoring the law to achieve a result,14 for statements in a letter that a judge is
“an embarrassment to this community,”15 and for Internet postings containing unfounded
accusations against a judge.16
b.

COUNSELING CLIENTS CONCERNING CRIMINAL LAWS

The lawyers’ second responsibility deals with how lawyers should represent their
clients. The Rules state that a lawyer may not “counsel a client to engage” in conduct that
a lawyer “knows is criminal or fraudulent” or “assist a client” in such actions; however,
13

See, e.g., Board of Professional Responsibility, Wyoming State Bar v. Davidson, 205 P.3d 1008, 2009
WY 48 (Wyo. 4/7/09, where a lawyer was sanctioned for, among other things, putting the following
language into a court filing:
“How can an attorney have gotten a trial date from a judge who was not assigned to the case?
That could only be done by having engaged in improper ex parte communications with the court. *
* * It is obvious enough that Respondent filed his reassignment motion to achieve a procedural
and tactical advantage. Yet no one notified the Petitioner of opposing counsel's communications
with [the] Judges . . . at the time those communications occurred much less took any action to
determine whether Petitioner would stipulate to the reassignment of the case or to the trial date. *
* * It has been rumored that if one is affiliated with [opposing counsel's law firm], favoritism may
be accorded her by [the] or those in his office. Because opposing counsel is with the law firm [ ],
Petitioner believes that favoritism was at play here.”
14

See: In re Wilkins, 777 N.E.2d 714, 715-716 (Ind. 10/29/02), where an appellate lawyer stated in a brief
(and received a sanction, which was reduced on rehearing, 782 N.E.2d 985 (Ind. 2003)):
The Court of Appeals' published Opinion in this case is quite disturbing. It is replete with
misstatements of material facts, it misapplies controlling case law, and it does not even bother to
discuss relevant cases that are directly on point. Clearly, such a decision should be reviewed by
this Court. Not only does it work an injustice on appellant Michigan Mutual Insurance Company,
it establishes dangerous precedent in several areas of the law. This will undoubtedly create
additional problems in future cases.
Indeed, the Opinion is so factually and legally inaccurate that one is left to wonder whether the
Court of Appeals was determined to find for Appellee Sports, Inc., and then said whatever was
necessary to reach that conclusion (regardless of whether the facts or the law supported its
decision).
15

Notopoulos v. Statewide Grievance Committee, 277 Conn. 218, 890 A.2d 509 (Conn. 2006).

16

See: Office of Disciplinary Counsel v. Wrona, 589 Pa. 337, 908 A.2d 1281 (Pa. 2006).
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the New Jersey RPC specifically permit an attorney to “counsel a client regarding New
Jersey’s medical marijuana laws and assist the client to engage in conduct that the lawyer
reasonably believes is authorized by those laws.” 17
Both sets of responsibilities—the responsibility to the court and the responsibility
to uphold the law—rest on two unstated assumptions: that laws are “just” and that there is
an appropriate mechanism to challenge unjust laws. In a famous opinion about actual
justice versus the appearance of justice, a federal court wrote: 18
However elusive the concept may be, there is a universal human
feeling, not confined to philosophers, lawyers, or judges, that there is a
quality known as justice, and that it is the aim of legal institutions to
17

See ABA Model Rule 1.2(d). N.J. RPC 1.2 is not identical to the ABA Model Rule. The NJ version
provides (emphasis supplied, paragraph (d) effective Sept. 2016):
RPC 1.2 Scope of Representation and Allocation of Authority Between Client
and Lawyer
(a) A lawyer shall abide by a client's decisions concerning the scope and objectives of
representation, subject to paragraphs (c) and (d), and as required by RPC 1.4 shall consult with the
client about the means to pursue them. A lawyer may take such action on behalf of the client as is
impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision
whether to settle a matter. In a criminal case, the lawyer shall consult with the client and,
following consultation, shall abide by the client's decision on the plea to be entered, jury trial, and
whether the client will testify.
(b) A lawyer's representation of a client, including representation by appointment does not
constitute an endorsement of the client's political, economic, social or moral views or activities.(c)
A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent.
***
(d) A lawyer shall not counsel or assist a client in conduct that the lawyer knows is illegal,
criminal or fraudulent, or in the preparation of a written instrument containing terms the lawyer
knows are expressly prohibited by law, but a lawyer may counsel or assist a client in a good faith
effort to determine the validity, scope, meaning or application of the law.
A lawyer may counsel a client regarding New Jersey’s medical marijuana laws and assist the
client to engage in conduct that the lawyer reasonably believes is authorized by those laws. The
lawyer shall also advise the client regarding related federal law and policy.
18

U.S. v. McDaniel, 379 F.Supp. 1243, 1249 (E.D. La. 1974). This language occurs in an opinion granting
a motion for a new trial in a criminal where the prosecution used its peremptory challenges in a manner that
led to the suspicion that the challenges were racially motivated.
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achieve it. . . . This feeling that justice is a supreme goal, this sense that
it is a predicate to organized society, is no mere yearning, for it is only
in a fair proceeding, one that comports with our sense of justice, that
we can with any legitimacy call another human being to account.
Justice must not only be done; it must be seen to be done. The interest
of justice requires more than a proceeding that reaches an objectively
accurate result; trial by ordeal might by sheer chance accomplish that.
It requires a proceeding that, by its obvious fairness, helps to justify
itself.
For example, while a lawyer who counsels a client to violate the law may lose the
right to practice, Rule 1.2 permits a lawyer to discuss the consequences of such actions
with the client and to “make a good faith effort to determine the validity, scope, meaning,
or application of the law.” The permission Rule 1.2 gives to attorneys presupposes the
existence of an impartial judiciary that will properly determine whether a law is “valid,”
as well as a legal basis (such as the Constitution) to launch a challenge and claim that the
law is invalid.
It should be noted that Comments 9 and 10 to ABA Model Rule 1.2 discuss the
distinction between counseling clients about the law and counseling clients to evade or
violate the law.19

19

Official ABA Comments 9 and 10 to Rule 1.2 provide (emphasis supplied):
9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a
crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest
opinion about the actual consequences that appear likely to result from a client's conduct. Nor
does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself
make a lawyer a party to the course of action. There is a critical distinction between presenting an
analysis of legal aspects of questionable conduct and recommending the means by which a crime
or fraud might be committed with impunity.
[10] When the client's course of action has already begun and is continuing, the lawyer's
responsibility is especially delicate. The lawyer is required to avoid assisting the client, for
example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client
in conduct that the lawyer originally supposed was legally proper but then discovers is criminal
or fraudulent. The lawyer must, therefore, withdraw from the representation of the client in the
matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be

[Footnote continued on the next page]
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Additionally, NJ RPC 8.4(b) states that it is professional misconduct for a lawyer
to “commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness
or fitness as a lawyer in other respects.” Courts around the country have disciplined
lawyers and suspended or revoked their licenses to practice because of illegal drug
activities.20
The legal and ethical problems that New Jersey lawyers face include:
(a) while NJ RPC 1.2(d) appears to permit an attorney to avoid discipline
by the Office of Attorney Ethics (the investigative and
prosecutorial arm of the Supreme Court of New Jersey) when
counseling clients about New Jersey’s marijuana laws (as long as
the attorney also advises the client “regarding related federal law
and policy”), RPC 1.2(d) may not protect an attorney in all
instances;
(b) N.J. RPC 8.4(d) does not contain safe-harbor language equivalent to
that embedded in N.J. RPC 1.2(d); and
(c) the Obama-era statements upon which changes in RPC 1.2(d) seems to
rest may be subject to alteration under the current administration.

necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion,
document, affirmation or the like. See Rule 4.1.
20
See, e.g., In re Clegg, 10–0323, p. 23 (La.7/6/10), 41 So.3d 1141, 1155 (use of cocaine); Office of
Disciplinary Counsel v. Alderman, 229 W. Va. 656, 734 S.E.2d 737 (2012) (suspension of license related to
misdemeanor criminal drug convictions); In re Nixon, 2012 49 A.3d 1193, WL 3030517 (Del. July 25,
2012) (suspension of license following finding of large quantity of marijuana and other drugs in lawyer’s
possession).
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There is a rapidly expanding universe of articles that address the ethical
difficulties lawyers face in dealing with the intersection between state and federal
marijuana laws.21
2.

FEDERAL MARIJUANA LAWS
a.

THE CONTROLLED SUBSTANCES ACT

The federal Controlled Substances Act (“CSA”)22 classifies marijuana as a
“Schedule 1 drug,” placing it in the same category as heroin, LSD, and other narcotics.

21

See, e.g.
ABA News, “Conflicting State and Federal Marijuana Laws Create Ethical Complications for
Lawyers,” https://www.americanbar.org/news/abanews/aba-newsarchives/2014/03/conflicting_statean.html (last visited 10/09/17).
Eric Mitchell Shumann, “Clearing the Smoke: The Ethics of Multistate Legal Practice for
Recreational Marijuana Dispensaries,” 6 St. Mary’s Journal on Legal Malpractice and Ethics 332
(2016).
Bruce E. Reinhart, “Up in Smoke or Down in Flames? A Florida Lawyer’s Legal and Ethical
Risks in Advising a Marijuana Industry Client,” 90 Florida Bar Journal, Vol 3 (March 2016),
http://www4.floridabar.org/DIVCOM/JN/JNJournal01.nsf/8c9f13012b96736985256aa900624829/
cf521b8a51d73dd685257f640075b666!OpenDocument (last visited 10/09/17)
Ian Wagemaker, “Professional Ethics—The High Risk Of Going Green: Problems Facing
Transactional Attorneys And The Growth Of The State-Level Legal Marijuana Industries,” 37
Western New England Law Review 370 (2015),
http://digitalcommons.law.wne.edu/cgi/viewcontent.cgi?article=1743&context=lawreview (last
visited 10/09/17)
Phil Cherner, “Marijuana and Your License to Practice Law: A Trip Through the Ethical Rules,
Halfway to Decriminalization,” (March 2017),
http://www.philcherner.com/Articles/2014%20Ethics%20of%20pot%20lecture.pdf (last visited
10/09/17)
Bruce E. Reinhart, “Dazed and Confused,” American Bar Association Criminal Justice Magazine
(Winter 2017),
https://www.americanbar.org/content/dam/aba/publications/criminal_justice_magazine/v31/CJ_v0
31n04_Reinhart.authcheckdam.pdf (last visited 10/09/17)
Wilson Elser, “The Legal Ethics of Advising the Cannabis Client,”
https://www.lexology.com/library/detail.aspx?g=43af25b0-e4ef-4c4e-87d2-a2a08a5dc591 (last
visited 10/09/17).

22

21 U.S.C. §801 et seq.
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Those who manufacture, distribute, or possess Schedule 1 narcotics (including marijuana)
can be subject to punishments that can include life in prison for large manufacturers and
dealers.
Congress authorized the Attorney General to issue regulations under the CSA.23
Only the Attorney General may “register an applicant” to manufacture or distribute a
controlled substance in Schedule I, like marijuana, and the registrant cannot do anything
with the substance other than what is specified in the Attorney General’s registration. 24
Registration is mandatory for “every person who manufactures or distributes any
controlled substance” or who proposes to engage in these activities. 25 The only
exemptions from federal registration are:26 (1) for agents and employees of properly
registered manufacturers, distributors, and dispensers, (2) for a “common or contract
carrier or warehouseman, or an employee thereof, whose possession of the controlled
substance or list I chemical is in the usual course of his business or employment,” and (3)
for those who have been prescribed a drug by a registered dispenser.
Penalties under the CSA can be severe, especially for manufacturers and
distributors. One who possesses or distributes more than 1000 marijuana plants or 1,000
kilograms27 or more “of a mixture or substance containing a detectible amount of
marijuana” “shall be sentenced” to a minimum of 10 years in prison. 28 The penalties,

23

21 U.S.C. §821.

24

21 U.S.C. §823.

25

21 U.S.C. §822(a).

26

21 U.S.C. §822(c).

27

1000 kilograms = 2,204.62 pounds, or 1.1 tons.

28

21 U.S.C. §841(b)(1)(A)(vii).

[Footnote continued on the next page]
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however, can be increased to 20 years or life imprisonment, depending on other factors. 29
Possession or distribution of 220 pounds of marijuana-containing substances or 100
marijuana plants requires a minimum imprisonment of “not less than five years.” 30

29

21 U.S.C. 841(b) states (emphasis supplied):
(1)(A) In the case of a violation of subsection (a) of this section involving— * * *
(vii) 1000 kilograms or more of a mixture or substance containing a detectable amount of
marihuana, or 1,000 or more marihuana plants regardless of weight; * * *
such person shall be sentenced to a term of imprisonment which may not be less than 10 years
or more than life and if death or serious bodily injury results from the use of such substance
shall be not less than 20 years or more than life, a fine not to exceed the greater of that authorized
in accordance with the provisions of title 18 or $10,000,000 if the defendant is an individual or
$50,000,000 if the defendant is other than an individual, or both. If any person commits such a
violation after a prior conviction for a felony drug offense has become final, such person shall be
sentenced to a term of imprisonment which may not be less than 20 years and not more than life
imprisonment and if death or serious bodily injury results from the use of such substance shall be
sentenced to life imprisonment, a fine not to exceed the greater of twice that authorized in
accordance with the provisions of title 18 or $20,000,000 if the defendant is an individual or
$75,000,000 if the defendant is other than an individual, or both. If any person commits a violation
of this subparagraph or of section 849, 859, 860, or 861 of this title after two or more prior
convictions for a felony drug offense have become final, such person shall be sentenced to a
mandatory term of life imprisonment without release and fined in accordance with the preceding
sentence. Notwithstanding section 3583 of title 18, any sentence under this subparagraph shall, in
the absence of such a prior conviction, impose a term of supervised release of at least 5 years in
addition to such term of imprisonment and shall, if there was such a prior conviction, impose a
term of supervised release of at least 10 years in addition to such term of imprisonment.
Notwithstanding any other provision of law, the court shall not place on probation or suspend the
sentence of any person sentenced under this subparagraph. No person sentenced under this
subparagraph shall be eligible for parole during the term of imprisonment imposed therein. (B) In
the case of a violation of subsection (a) of this section involving— * * *
(vii) 100 kilograms or more of a mixture or substance containing a detectable amount of
marihuana, or 100 or more marihuana plants regardless of weight; or
(viii) 5 grams or more of methamphetamine, its salts, isomers, and salts of its isomers or 50 grams
or more of a mixture or substance containing a detectable amount of methamphetamine, its salts,
isomers, or salts of its isomers;
such person shall be sentenced to a term of imprisonment which may not be less than 5 years and
not more than 40 years and if death or serious bodily injury results from the use of such substance
shall be not less than 20 years or more than life, a fine not to exceed the greater of that authorized
in accordance with the provisions of title 18 or $5,000,000 if the defendant is an individual or
$25,000,000 if the defendant is other than an individual, or both. If any person commits such a
violation after a prior conviction for a felony drug offense has become final, such person shall be
sentenced to a term of imprisonment which may not be less than 10 years and not more than life
imprisonment and if death or serious bodily injury results from the use of such substance shall be
sentenced to life imprisonment, a fine not to exceed the greater of twice that authorized in

[Footnote continued on the next page]
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The CSA is just part of a long-line of state and federal laws regulating
marijuana.31Despite entreaties by some groups to change federal marijuana laws, 32
Congress has not modified the CSA. Yet, at the same time that the federal government
refuses to reclassify marijuana, over twenty states have legalized marijuana in one form
or another.
Even the ABA has recognized that marijuana law is a growing area (if you’ll
pardon the pun). ABA’s Law Practice Today publication ran an article entitled “How to
Become a Cannabis Lawyer.”33
Wikipedia, that often-shifting and non-authoritative source, claims that 29 states
have legalized marijuana in some form or another34

accordance with the provisions of title 18 or $8,000,000 if the defendant is an individual or
$50,000,000 if the defendant is other than an individual, or both. Notwithstanding section 3583 of
title 18, any sentence imposed under this subparagraph shall, in the absence of such a prior
conviction, include a term of supervised release of at least 4 years in addition to such term of
imprisonment and shall, if there was such a prior conviction, include a term of supervised release
of at least 8 years in addition to such term of imprisonment. Notwithstanding any other provision
of law, the court shall not place on probation or suspend the sentence of any person sentenced
under this subparagraph. No person sentenced under this subparagraph shall be eligible for parole
during the term of imprisonment imposed therein.
30

21 U.S.C. 841(a)(1)(B).

31

For a history of cannabis regulation in the United States, see: Jennifer Goldstein, “Weeding Out Ethical
Issues: The Budding Cannabis Industry and Your License to Practice Law” (Jan. 2016), found at
http://www.ebglaw.com/content/uploads/2016/04/WEEDING-OUT-ETHICAL-ISSUES-THE-BUDDINGCANNABIS-INDUSTRY-AND-YOUR-LICENSE-TO-PRACTICE-LAW-Epstein-Becker-Green-RobertD-Reif-Fellowship.pdf (last visited 10/08/17).
Also see Eric Mitchell Shumann, “Clearing The Smoke: The Ethics of Multistate Legal Practice for
Recreational Marijuana Dispensaries,” 6 St. Mary’s Journal on Legal Malpractice and Ethics 332 (2016).
32

See https://norml.org.

33

ABA Law Practice Today, Jan. 14, 2016, http://www.lawpracticetoday.org/article/how-to-become-acannabis-attorney/ (last visited 10/09/17).
34

https://en.wikipedia.org/wiki/Legality_of_cannabis_by_U.S._jurisdiction (last visited 10/09/17)
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The Los Angeles Times, on July 7, 2017,35 published a graphic illustrating the
status of marijuana laws across the country, dividing the country into twenty states where
medical marijuana has been legalized and nine states where recreational marijuana has
been legalized.
A similar graphic was issued by the Brookings Institution at the end of 2016
showing the status of marijuana laws at that time. 36
b.

THE COLE MEMO

Under Attorney General Eric Holder, the Obama Department of Justice issued
what has become known as the Cole Memo.37The Cole Memo relates to prosecutorial
discretion and was based on the presumption that states which had enacted “laws
legalizing marijuana in some form” also have “implemented strong and effective
regulatory and enforcement systems” that are “less likely to threaten federal priorities.”
As of the time this paper was written, the Trump administration has not formally
revoked the Cole Memo, but both Attorney General Sessions and members of Congress
have expressed no desire to change marijuana’s Schedule I status. Attorney General
Sessions has reportedly said that regular marijuana use is “only slightly less awful” than
heroin dependence.38 He has been quoted as saying that the government needs “to send

35

See: http://www.latimes.com/business/la-fi-cannabis-banking-20170707-story.html (last visited
10/07/17).
36

See: https://www.brookings.edu/blog/brookings-now/2016/04/11/map-medical-marijuana-laws-state-bystate/ (last visited 10/08/17).
37

See: https://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf, August 29, 2013 memo
from James Cole, the then-Deputy Attorney General, to all U.S. attorneys concerning guidance regarding
marijuana enforcement.
38

As reported in CNN Politics, June 17, 2017, http://www.cnn.com/2017/06/17/politics/jeff-sessionsmarijuana/index.html (last visited 10/08/17).
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that message with clarity — that good people don't smoke marijuana.” 39 He also has been
critical of efforts to legalize marijuana.40
It has been reported that while the current administration may not withdraw the
Cole Memo, it may “reinterpret” it and find that states do not have sufficiently strong
regulatory mechanisms in place and thus may start prosecutions in at least some states
that have legalized marijuana.41
c.

THE U.S. SUPREME COURT AND THE CONTROLLED SUBSTANCES ACT

The U.S. Supreme Court has held there is no medical exemption under the
Controlled Substances Act for medical marijuana. 42 It also has held that Congress may
criminalize homegrown marijuana even though state laws permit it. 43

39

Los Angeles Times, Aug.9, 2017, http://www.latimes.com/nation/la-na-sessions-marijuana-20170809story.html (last visited 10/08/17).
40

Forbes Magazine, 9/20/17, https://www.forbes.com/sites/tomangell/2017/09/20/jeff-sessions-slamsmarijuana-legalization-again/#74a457ad27d1 (last visited 10/08/17).
“I've never felt that we should legalize marijuana,” U.S. Attorney General Jeff Sessions said on
Wednesday. “It doesn't strike me that the country would be better if it's being sold on every street
corner. We do know that legalization results in greater use.”
41

See Slate Magazine, Aug. 7, 2017,
http://www.slate.com/articles/news_and_politics/jurisprudence/2017/08/jeff_sessions_will_probably_crack
_down_on_legal_marijuana_despite_his_experts.html (last visited 10/8/17), which states, in part:
In nearly identical messages sent to the governors and attorneys general of [Colorado, Oregon and
Washington], Sessions wrote that the DOJ “remains committed to enforcing” the federal ban on
cannabis, a “dangerous drug.” He then pointed out that the Cole memo permits “investigation or
prosecution” of the legal cannabis industry—even when it complies with Cole. (The implication
here is that the DOJ’s policy is already generous, perhaps overly so.) More concerningly, Sessions
attached state-specific federal reports that, he alleged, “[raise] serious questions about the efficacy
of marijuana ‘regulatory structures’ in your state.”
42

In U.S. v. Oakland Cannabis Buyers’ Cooperative, 532 U.S. 483, 491 (2001), the Court upheld a federal
injunction against a cooperative organized to distribute marijuana to qualified patients for medical
purposes. Justice Thomas, writing for the majority, stated that “we need only recognize that a medical
necessity exception for marijuana is at odds with the terms of the Controlled Substances Act. The statute, to
be sure, does not explicitly abrogate the defense. But its provisions leave no doubt that the defense is
unavailable.” The Court ruled that there is no common law medical necessity exemption in the CSA to
allow for distribution of marijuana for medical use.
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Thus, while state officials may decide not to enforce federal laws, the current
administration is sending signals that the federal government is not constrained in
enforcing federal laws that conflict with state statutes.
A similar state/federal confrontation arose a decade before the Civil War. The
federal Fugitive Slave Act of 1793 gave federal imprimatur to the validity of slavery
nationwide by requiring the return of runaway slaves, no matter where they were found.
The 1793 Fugitive Slave Act was designed to give teeth to Article IV, Section 2, Clause 3
of the Constitution.44
In 1842, an issue arose whether state officials were required to enforce the federal
Fugitive Slave Act. In Prigg v. Pennsylvania,45 the Supreme Court held that state officials
in free states did not have to assist in the hunting or recapture of slaves under either the

43

In Gonzales v. Raich, 545 U.S. 1, 29 (2005), the Court held that the Commerce Clause permits Congress
to criminalize home-grown marijuana even if state law permits it. Justice Stevens, writing for the majority,
stated (emphasis supplied):
Second, limiting the activity to marijuana possession and cultivation “in accordance with state
law” cannot serve to place respondents' activities beyond congressional reach. The Supremacy
Clause unambiguously provides that if there is any conflict between federal and state law, federal
law shall prevail. It is beyond peradventure that federal power over commerce is “ ‘superior to that
of the States to provide for the welfare or necessities of their inhabitants,’ ” however legitimate or
dire those necessities may be. Wirtz, 392 U.S., at 196, 88 S.Ct. 2017 (quoting Sanitary Dist. of
Chicago v. United States, 266 U.S. 405, 426, 45 S.Ct. 176, 69 L.Ed. 352 (1925)). See also 392
U.S., at 195-196, 88 S.Ct. 2017; Wickard, 317 U.S., at 124, 63 S.Ct. 82 (“ ‘[N]o form of state
activity can constitutionally thwart the regulatory power granted by the commerce clause to
Congress' ”). Just as state acquiescence to federal regulation cannot expand the bounds of the
Commerce Clause, see, e.g., Morrison, 529 U.S., at 661-662, 120 S.Ct. 1740 (BREYER, J.,
dissenting) (noting that 38 States requested federal intervention), so too state action cannot
circumscribe Congress' plenary commerce power. See United States v. Darby, 312 U.S. 100, 114,
61 S.Ct. 451, 85 L.Ed. 609 (1941) (“That power can neither be enlarged nor diminished by the
exercise or non-exercise of state power”).
44

The U.S. Constitution, Art. 4, Section 2, Clause 3 states: “No Person held to Service or Labour in one
State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation
therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to
whom such Service or Labour may be due.”
45

Prigg v. Pennsylvania, 41 U.S. 539 (1842).
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1793 Act or the Constitution. Prigg, however, was a decision that merely refused to
impose a duty on officials in free states.
Despite not requiring state officials to enforce federal law, the majority opinion in
Prigg came out strongly in favor of slavery, stating that not only may a slave owner
retrieve his slave “in every State of the Union” but that the federal government is
required, “through its own proper departments, legislative, executive, or judiciary,” 46 to
enforce these rights. Congress later restricted Prigg by passing the 1850 Fugitive Slave
Act. Under the Fugitive Slave Act of 1850, state officials who did not arrest a runaway
slave were liable for a substantial monetary fine, and those who aided a runaway could be

46

A more extensive quote from Prigg follows (41 U.S. at 540 et seq.) (emphasis supplied):
The owner of a fugitive slave has the same right to seize and take him in a State to which he has escaped or
fled that he had in the State from which he escaped, and it is well known that this right to seizure or
recapture is universally acknowledged in all the slaveholding States. The Court have not the slightest
hesitation in holding that, under and in virtue of the Constitution, the owner of the slave is clothed with the
authority in every State of the Union to seize and recapture his slave wherever he can do it without any
breach of the peace or illegal violence. In this sense and to this extent, this clause in the Constitution may
properly be said to execute itself, and to require no aid from legislation, state or national.
The Constitution does not stop at a mere annunciation of the rights of the owner to seize his absconding or
fugitive slave in the State to which he may have fled. If it had done so, it would have left the owner of the
slave, in many cases, utterly without any adequate redress.
The Constitution declares that the fugitive slave shall be delivered up on claim of the party to whom service
or labor may be due. It is exceedingly difficult, if not impracticable, to read this language and not to feel that
it contemplated some further remedial redress than that which might be administered at the hand of the owner
himself. * * *
It cannot well be doubted that the Constitution requires the delivery of the fugitive on the claim of the master,
and the natural inference certainly is that the National Government is clothed with the appropriate authority
and functions to enforce it. The fundamental principle applicable to all cases of this sort would seem to be
that, where the end is required, the means are given, and where the duty is enjoined, the ability to perform it
is contemplated to exist on the part of the functionaries to whom it is entrusted.
The clause relating to fugitive slaves is found in the national Constitution, and not in that of any State. It
might well be deemed an unconstitutional exercise of the power of interpretation to insist that the States are
bound to provide means to carry into effect the duties of the National Government nowhere delegated or
entrusted to them by the Constitution. On the contrary, the natural, if not the necessary, conclusion is that the
National Government, in the absence of all positive provisions to the contrary, is bound, through its own
proper departments, legislative, executive, or judiciary, as the case may require, to carry into effect all the
rights and duties imposed upon it by the Constitution.
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subject to both a fine and up to six months in prison. On the other hand, officials who
captured a runaway could get a bonus and a promotion. 47
Prigg and its progeny serve as a reminder that federal officials can enforce federal
laws even if state officials refuse to do so.
3.

THE NEW JERSEY MEDICAL MARIJUANA LAW
Current New Jersey law, CUMMA (the Compassionate Use of Medical Marijuana

Act),48 passed in 2010, makes a distinction “between medical and non-medical uses of
marijuana.” While the Act contains safe harbors for qualified patients and bona fide
physicians, there is nothing in the Act about attorneys. The New Jersey Department of
Health has issued program rules,49 but these are expressly based upon the Obama-era
statements from the U.S. Department of Justice. 50

47

The 1850 Act also contained a distinct lack of due process, for a purported owner need only submit an
application to the court claiming that a person was a runaway slave; this declaration was “full and
conclusive evidence of the fact or escape” and provided the only evidence needed to arrest the supposed
runaway. In fact, the law expressly provided for arrest or seizure “without process.” See
http://www.nationalcenter.org/FugitiveSlaveAct.html (last visited 10/8/17). Section 10 of the 1850 Fugitive
Slave Act provided (emphasis supplied),
48

N.J. Rev. Stat. §§24:6I-1 to 24:6I-16.

49

N.J.A.C. 8:64, found at http://www.nj.gov/health/medicalmarijuana/documents/final_rules.pdf (last
visited 10/08/17).
50

Id., “Federal Standards Statement,” which states, in part:
On October 19, 2009, United States Attorney General Eric Holder announced formal guidelines
for the exercise of investigative and prosecutorial discretion by Federal prosecutors in states that
have enacted laws authorizing the use of marijuana for medical purposes (enforcement
guidelines). The accompanying press release describes the enforcement guidelines as establishing,
“that the focus of federal resources should not be on individuals whose actions are in compliance
with existing state laws, while underscoring that the [United States] Department [of Justice] will
continue to prosecute people whose claims of compliance with state and local law conceal
operations inconsistent with the terms, conditions, or purposes of those laws.” “Attorney General
Announces Formal Medical Marijuana Guidelines,” Press Release, October 19, 2009, available at
http://www.justice.gov/opa/pr/2009/October/09-ag-1119.html. In announcing the guidelines,
Attorney General Holder stated, “It will not be a priority to use federal resources to prosecute
patients with serious illnesses or their caregivers who are complying with state laws on medicinal
marijuana, but we will not tolerate drug traffickers who hide behind claims of compliance with

[Footnote continued on the next page]
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As noted earlier in this paper, New Jersey RPC 1.2 specifically permits an
attorney to “counsel a client regarding New Jersey’s medical marijuana laws and assist
the client to engage in conduct that the lawyer reasonably believes is authorized by those
laws.”51
New Jersey is not the only state with amendments to RPC 1.2. For example, Ohio
has amended its Rule 1.2 using language similar to New Jersey’s amended Rule. 52
state law to mask activities that are clearly illegal.” The enforcement guidelines are available at
http://www.justice.gov/opa/documents/medicalmarijuana.pdf
51

See ABA Model Rule 1.2(d). N.J. RPC 1.2 is not identical to the ABA Model Rule. The NJ version
provides (emphasis supplied, paragraph (d) effective Sept. 2016):
RPC 1.2 Scope of Representation and Allocation of Authority Between Client
and Lawyer
(a) A lawyer shall abide by a client's decisions concerning the scope and objectives of
representation, subject to paragraphs (c) and (d), and as required by RPC 1.4 shall consult with the
client about the means to pursue them. A lawyer may take such action on behalf of the client as is
impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision
whether to settle a matter. In a criminal case, the lawyer shall consult with the client and,
following consultation, shall abide by the client's decision on the plea to be entered, jury trial, and
whether the client will testify.
(b) A lawyer's representation of a client, including representation by appointment does not
constitute an endorsement of the client's political, economic, social or moral views or activities.(c)
A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent.
(d) A lawyer shall not counsel or assist a client in conduct that the lawyer knows is illegal,
criminal or fraudulent, or in the preparation of a written instrument containing terms the lawyer
knows are expressly prohibited by law, but a lawyer may counsel or assist a client in a good faith
effort to determine the validity, scope, meaning or application of the law.
A lawyer may counsel a client regarding New Jersey’s medical marijuana laws and assist the
client to engage in conduct that the lawyer reasonably believes is authorized by those laws. The
lawyer shall also advise the client regarding related federal law and policy
52

Ohio Rule 1.2(d)(ii), discussed at
https://www.americanbar.org/content/dam/aba/publications/litigation_news/OH-rule-1-2.authcheckdam.pdf
(last visited 10/8/17)
A lawyer may counsel or assist a client regarding conduct expressly permitted under Sub. H.B.
523 of the 131st General Assembly authorizing the use of marijuana for medical purposes and any
state statutes, rules, orders, or other provisions implementing the act. In these circumstances, the
lawyer shall advise the client regarding related federal law.
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It is instructive to note that while New York has not amended its version of RPC
1.2 to add a marijuana exemption, the New York State Bar has issued an ethics opinion
stating that lawyers may advise clients about the state’s marijuana laws based on the
assumption that advising clients when state and federal law contradict one another “is
highly unusual if not unique.”53 The opinion, however, does not address whether federal
law supersedes state law.54
53

See New York State Bar Ethics Opinion 1024, 9/29/14, found at
http://www.nysba.org/CustomTemplates/Content.aspx?id=52179 (last visited 10/08/17)(emphasis
supplied):
Lawyers may advise clients about the lawfulness of their proposed conduct and assist them in
complying with the law, but lawyers may not knowingly assist clients in illegal conduct. * * *
5.
This ethical restriction reflects lawyers’ fundamental role in the administration of justice,
which is to promote compliance with the law by providing legal advice and assistance in
structuring clients’ conduct in accordance with the law. See also Rule 8.4(b) (forbidding “illegal
conduct that adversely reflects on the lawyer’s honesty, trustworthiness or fitness as a lawyer”).
Ideally, lawyers will not only attempt to prevent clients from engaging in knowing illegalities but
also discourage clients from conduct of doubtful legality:
The most effective realization of the law’s aims often takes place in the attorney’s office, . . .
where the lawyer’s quiet counsel takes the place of public force. Contrary to popular belief, the
compliance with the law thus brought about is not generally lip-serving and narrow, for by
reminding him of its long-run costs the lawyer often deters his client from a course of conduct
technically permissible under existing law, though inconsistent with its underlying spirit and
purpose. . . .
The reasons that justify and even require partisan advocacy in the trial of a cause do not grant any
license to the lawyer to participate as legal adviser in a line of conduct that is immoral, unfair, or
of doubtful legality.
Am. Bar Ass’n & Ass’n of Am. Law Sch., Professional Responsibility Report of the Joint
Conference, 44 A.B.A. J. 1159, 1161 (1958). The public importance of lawyers’ role in
promoting clients’ legal compliance is reflected in the attorney-client privilege, which protects the
confidentiality that is traditionally considered essential in order for lawyers to serve this role
effectively. See, e.g., Hunt v. Blackburn, 128 U.S. 464, 470 (1888) (privilege “is founded upon
the necessity, in the interest and administration of justice, of the aid of persons having knowledge
of the law and skilled in its practice, which assistance can only be safely and readily availed of
when free from the consequences or the apprehension of disclosure”).
6.
It is counter-intuitive to suppose that the lawyer’s fundamental role might ever be served
by assisting clients in violating a law that the lawyer knows to be valid and enforceable. But the
question presented by the state’s medical marijuana law is highly unusual if not unique:
Although participating in the production, delivery or use of medical marijuana violates federal
criminal law as written, the federal government has publicly announced that it is limiting its
enforcement of this law, and has acted accordingly, insofar as individuals act consistently with
state laws that legalize and extensively regulate medical marijuana. Both the state law and the
[Footnote continued on the next page]
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Minnesota has issued an ethics opinion55 that lawyers may advise clients on state
marijuana laws, but one commentator has warned that while the opinion provides
protection from disciplinary action against “Minnesota attorneys who assist clients acting
in accordance with Minnesota state law,” the opinion offers “absolutely no safe harbor
from federal (or state) prosecution.”56
Maryland has a similar opinion57 relying on Obama-era guidance, but it refrains
from dealing with whether, if federal law supersedes state law, an attorney advising a

publicly announced federal enforcement policy presuppose that individuals and entities will
comply with new and intricate state regulatory law and, thus, presuppose that lawyers will provide
legal advice and assistance to an array of public and private actors and institutions to promote their
compliance with state law and current federal policy. Under these unusual circumstances, for the
reasons discussed below, the Committee concludes that Rule 1.2(d) does not forbid lawyers from
providing the necessary advice and assistance.
54

See the Gonzales case, discussed at footnote 43, above.

55

Minnesota Ethics Opinion 23 (2016).

56

Siama Y. Chaudhary, “Ethics Opinion 23 and Medical Marijuana,” Minnesota Lawyer (May 4, 2015),
found at
http://lprb.mncourts.gov/articles/Articles/Ethics%20Opinion%20No.%2023%20and%20Medicinal%20Mar
ijuana.pdf
(last visited 10/07/17).
57

Maryland Ethics Opinion 2016-10, 49 Maryland Bar Journal 40 (August 2016),
states in part (emphasis supplied):
An attorney may always advise a client as to the consequences of conduct. That is the attorney's
role. However, even though the CSA continues to criminalize medical marijuana use, this
Committee believes that the method for applying the Maryland Rules of Professional Conduct
adopted in the MRPC preamble allows legal services to further the policy goals and expressly
authorized activities under state law and allows attorneys to advise clients conducting medical
marijuana activities within the State as to the ramifications of their activities as well as to also
actively provide legal services beyond advice, including contract construction, negotiations,
assistance in procuring state licenses, and any other legal service necessary to protect or promote
business activities sanctioned by the statute, or to comply with the Maryland State Legislature's
regulatory scheme of a business.
Paragraph 14 of the preamble to the MRPC states: “The Maryland Lawyers' Rules of Professional
Conduct are rules of reason. They should be interpreted with reference to the purposes of legal
representation and of the law itself.” The Maryland Medical Marijuana Law creates, governs, and
legally sanctions an industry new to Maryland. Prohibiting attorney services would serve to molest
and inhibit activities allowed by state law and express federal acquiescence. As the Illinois State
Bar opined with regard to its enacted medical marijuana law: “It creates a classic example of a
[Footnote continued on the next page]
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client about conduct that is valid under state law but which may violate federal law is at
risk under either RPC 1.2 or 8.4.
Many other states have either amended their ethics rules concerning state
legalization of marijuana laws or have (or are planning to) issue ethics opinions about
this.58 Yet, even though Arizona has a Medical Marijuana Act,59 and even though the
Arizona State Bar has issued an opinion that permits lawyers to counsel clients about the
Act,60 it has been reported that the Arizona Supreme Court has refused to change its
rules. This situation, says one Arizona lawyer, will “leave lawyers at risk over what they
can tell clients who want to get into the marijuana business.” 61

business in serious need of legal advice and counsel.” Illinois Opinion No. 14-07 at 3. As that
body concluded:
Given the conflict between federal and state law on the subject of marijuana as well as the
accommodation provided by the Department of Justice, the provision of legal advice to those
engaged in nascent medical marijuana businesses is far better than forcing such businesses to
proceed by guess work.
58

See Andrea Geraghty, “Dazed and Confused: Clearing the Ethics Weeds in the Marijuana Business,” 35
ACREL Newsletter 6 (August 2017).
59

Ariz. R.S. §§36-2801-2819 and A.R.S. §43-1201.

60

State Bar of Arizona Ethics Opinion 11-01 (Feb. 2011), found at
http://www.azbar.org/Ethics/EthicsOpinions/ViewEthicsOpinion?id=710 (last visited 10/09/17).
61

As reported at Tucson.com, Sept. 7, 2016, found at http://tucson.com/news/local/az-supreme-court-wont-alter-laws-for-lawyers-in/article_71af5bb8-dccb-5df0-84d4-37b55238efbe.html (last visited 10/09/17).
Also see Arizona Capitol Times, http://azcapitoltimes.com/news/2016/09/07/high-court-lawyers-cant-helpclients-get-medical-marijuana/ (last visited 10/09/17), which stated:
The Arizona Supreme Court won’t repeal rules that threaten lawyers with disbarment if they help
clients get, sell or use marijuana legally under a 2010 voter-approved law. Without comment, the
high court has rejected a petition that would legally let lawyers help clients deal with the Arizona
law that allows certain individuals to possess and certain businesses to sell and grow marijuana.
The justices gave no reason for their decision.
In doing so, the court is affirming existing rules that forbid attorneys from assisting clients “in
conduct that the lawyer knows is criminal.”
[Footnote continued on the next page]
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Regardless of whether a state has amended its Rule 1.2, written an additional
comment to Rule 1.2, or rendered an ethics opinion on medical marijuana, one
publication warns: “Federal enforcement priorities can change, however, leaving
attorneys subject to criminal prosecution.” 62 Further, the co-chair of the ABA Section of
Litigation's Ethics & Professionalism Committee has warned: “Lawyers, like the citizens
of those states, cannot pick and choose among the criminal laws they must follow. They
cannot decide to favor their state laws and ignore the federal criminal law on the same
topic.”63
4.

BANKING AND MARIJUANA
Banks are wary about accepting cash from marijuana businesses, even if they are

licensed by the state. The FDIC can forcibly close a bank if it engages in illegal activities.
That is significant: While the Arizona Medical Marijuana Act makes marijuana legal for some, the
sale, possession and use of the drug remain a felony for all under federal law.
More to the point, attorney Patricia Sallen, who urged the high court to alter the rules, said it
leaves attorneys at risk over what they can — and cannot — tell clients who want to get into the
marijuana business. That is important because an attorney can be reprimanded, suspended or even
disbarred for violating the rules.
***
The problem the rule creates for attorneys does not bother Maricopa County Attorney Bill
Montgomery, who actively opposed what Sallen was trying to do. He said no matter what Arizona
voters have already decided or may decide in November, attorneys have taken an oath to defend
both state and federal laws. And that, said Montgomery, means they cannot counsel anyone on
activities that remain federal crimes.
Nor was Montgomery concerned that the ethical rules could result in some individuals and
businesses being without legal help as they try to navigate state laws legalizing marijuana.
“You’re not entitled to (legal) help to break federal law,” he said.
“That’s called a conspiracy,” Montgomery continued. “And that makes the attorney an
accomplice.”
62

Stephen Carr, “Ethics Board Advises Attorneys to Avoid Medical Marijuana Client, ABA Litigation
News,” Nov. 21, 2016, found at https://apps.americanbar.org/litigation/litigationnews/top_stories/112116ohio-medical-marijuana.html (last visited 10/8/17).
63

Id.
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Banks are required to file a “SAR” (a Suspicious Activity Report) of transactions
involving funds from illegal activities.64 The SAR is confidential and cannot be disclosed
to the customer.65
A business must file a report with the IRS if it receives more than $10,000 in cash
in the ordinary course of its business. The same rule applies to individuals who receive
more than $10,000 in cash in the ordinary course of business. The $10,000 need not be
paid to the individual or business at one time; even payments made at different times that
total $10,000 or more trigger reporting requirements if the transactions are “related.” 66
In addition, any person who deposits or withdraws $10,000 or more from a bank
triggers the need for a bank to file a CTR, a currency transaction report. 67 This applies to
both single transactions as well as “structured” transactions, where the amounts are
deposited or withdrawn over time.68 It is a crime for bank to fail to file a CTR.69
The United States Department of the Treasury, in its FinCEN70 guidance, does not
directly prohibit banks from dealing with entities licensed by state marijuana laws, but it
does caution banks that wish to do so. Moreover, the guidance (which seems to permit
banks, in some limited instances, to deal with medical marijuana enterprises) expressly
64

31 C.F.R. 1020.320.

65

Id.

66

For more information on this, see the IRS website,
https://www.irs.gov/businesses/small-businesses-self-employed/irs-form-8300-referenceguide#introduction (last visited 10/15/17).
67

31 C.F.R. 1010.311.

68

31 C.F.R. 1010.100(xx).

69

12 U.S.C. 1956.
FinCEN is the Financial Crimes Enforcement Network. See: https://www.fincen.gov/ (last visited
10/07/17).
70

Smokin’ Hot: Legal Ethics and Marijuana Laws
December 2017

Copyright 2017, Michael H. Rubin

Page 24 of 33

relies on the Cole Memo as authority. 71 There is no indication what FinCEN would do if
the Cole Memo was withdrawn.
5.

AIDING & ABETTING AND RICO
Under federal law, anyone who “commits an offense against the United States or

aids, abets, counsels, commands, induces or procures its commission, is punishable as a
principal.”72

71

Dept. of Treasury: “BSA Expectations Regarding Marijuana-Related Businesses,”
https://www.fincen.gov/resources/statutes-regulations/guidance/bsa-expectations-regarding-marijuanarelated-businesses (last visited 10/09/17):
This FinCEN guidance clarifies how financial institutions can provide services to marijuanarelated businesses consistent with their BSA obligations. In general, the decision to open, close, or
refuse any particular account or relationship should be made by each financial institution based on
a number of factors specific to that institution. These factors may include its particular business
objectives, an evaluation of the risks associated with offering a particular product or service, and
its capacity to manage those risks effectively. Thorough customer due diligence is a critical aspect
of making this assessment.
In assessing the risk of providing services to a marijuana-related business, a financial institution
should conduct customer due diligence that includes: (i) verifying with the appropriate state
authorities whether the business is duly licensed and registered; (ii) reviewing the license
application (and related documentation) submitted by the business for obtaining a state license to
operate its marijuana-related business; (iii) requesting from state licensing and enforcement
authorities available information about the business and related parties; (iv) developing an
understanding of the normal and expected activity for the business, including the types of products
to be sold and the type of customers to be served (e.g., medical versus recreational customers); (v)
ongoing monitoring of publicly available sources for adverse information about the business and
related parties; (vi) ongoing monitoring for suspicious activity, including for any of the red flags
described in this guidance; and (vii) refreshing information obtained as part of customer due
diligence on a periodic basis and commensurate with the risk. With respect to information
regarding state licensure obtained in connection with such customer due diligence, a financial
institution may reasonably rely on the accuracy of information provided by state licensing
authorities, where states make such information available.
As part of its customer due diligence, a financial institution should consider whether a marijuanarelated business implicates one of the Cole Memo priorities or violates state law. This is a
particularly important factor for a financial institution to consider when assessing the risk of
providing financial services to a marijuana-related business. Considering this factor also enables
the financial institution to provide information in BSA reports pertinent to law enforcement’s
priorities. A financial institution that decides to provide financial services to a marijuana-related
business would be required to file suspicious activity reports (“SARs”) as described below.
72
18 U.S.C. §2.
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Under the RICO laws,73 it is illegal for anyone to participate, directly or
indirectly, in the conduct of such of a criminal enterprise. The general test under RICO
requires proof “(1) that an enterprise existed; (2) that the enterprise affected interstate
commerce; (3) that the defendant was associated with or employed by the enterprise; (4)
that the defendant engaged in a pattern of racketeering activity; and (5) that the defendant
conducted or participated in the conduct of the enterprise through that pattern of
racketeering activity through the commission of at least two acts of racketeering activity
as set forth in the indictment.”74
An enterprise may include “any individual, partnership, corporation, association,
or other legal entity, and any union or group of individuals associated in fact although not
a legal entity.”75
Before a U.S. Attorney may bring criminal RICO charges, the charges must be
approved by the D.O.J.’s Organized Crime and Gang Section. 76
6.

IOLTA
IOLTA stands for Interest on Lawyer’s Trust Accounts. The New Jersey Supreme

Court requires all lawyers to have an IOLTA account, 77 and there is an annual
registration requirement for all New Jersey attorneys and their firms. 78

73

18 U.S.C. §§1961-1968.

74

See the U.S. Department of Justice U.S. Attorney’s Manual, Section 109:
https://www.justice.gov/usam/criminal-resource-manual-109-rico-charges (last visited 10/09/17).
75

Id.

76

U.S. Dept. of Justice “Criminal RICO: A Manual For Federal Prosecutors,” Sixth Revised Edition, May
2016, https://www.justice.gov/usam/file/870856/download (last visited 10/07/17).
77

Supreme Court of New Jersey Rule 1:28-A.
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New Jersey lawyers must register all new accounts that are expected to have an
average balance exceeding $2,500 and for any existing account that “was formerly
designated a Low-Balance account, but which is now eligible to be converted to an
interest-bearing IOLTA account.”79
While a lawyer may place clients funds in a separate interest-bearing account for
the benefit that particular client,80 doing so for a medical marijuana business may be
difficult if a bank refuses to accept any funds that it knows or suspects came from such a
business.
7.

CLIENT CONFIDENTIALITY
New Jersey RPC 1.6 deals with client confidentiality. 81 It requires a lawyer to

breach confidential communications and to make a mandatory disclosure if a lawyer

78

See: http://www.ioltanj.org/ (last visited 10/10/17). Also see:
http://www.ioltanj.org/objects/2017/2017_Registration_Notice.pdf (last visited 10/10/17).
79

See the New Jersey IOLTA participation form,
http://www.ioltanj.org/objects/2017/2017_IOLTA_Participation_Form.pdf (last visited 10/10/17).
80

See the IOLAT Fund of the Bar of New Jersey Frequently Asked Questions, found at
http://www.ioltanj.org/lwr_faq.html (last visited 10/10/17).
The lawyer retains the right to determine in any specific case whether to place client funds in a
separate interest-bearing account for the benefit of the client or not to earn interest, in which case
the funds must be deposited in the IOLTA trust account. As a guideline, the Supreme Court
indicates that if less than $150 in interest is expected, the funds may be placed in an IOLTA
account. Many attorneys interpret this $150 as the exclusive litmus test for appropriateness of
deposits in an IOLTA account. This guide is intended as an aid to attorneys when no other
indication is available as to what to do with potential trust account interest. It is not intended as the
exclusive litmus test. Ultimately the propriety of IOLTA deposits is a matter for the attorney's
professional judgment, based upon the factors specified in Rule 1:28-A.
81
N.J. RPC 1.6 states (emphasis supplied):
RPC 1.6 Confidentiality of Information
(a) A lawyer shall not reveal information relating to representation of a client unless the client
consents after consultation, except for disclosures that are impliedly authorized in order to carry
out the representation, and except as stated in paragraphs (b), (c), and (d).
(b) A lawyer shall reveal such information to the proper authorities, as soon as, and to the
extent the lawyer reasonably believes necessary, to prevent the client or another person:
[Footnote continued on the next page]
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reasonably believes it necessary “to prevent the client or another person from committing
a criminal, illegal or fraudulent act that the lawyer reasonably believes is likely to result
in death or substantial bodily harm or substantial injury to the financial interest or
property of another.”
In representing medical marijuana businesses, Rule 1.6 appears to require a
lawyer to make a reasonable determination whether the client:
(a) is committing a crime under federal law that
(b) is likely to result in either
(i) substantial bodily harm or
(ii) substantial injury to the financial interest or property of another.

(1) from committing a criminal, illegal or fraudulent act that the lawyer reasonably
believes is likely to result in death or substantial bodily harm or substantial injury to the
financial interest or property of another;
(2) from committing a criminal, illegal or fraudulent act that the lawyer reasonably
believes is likely to perpetrate a fraud upon a tribunal.
(c) If a lawyer reveals information pursuant to RPC 1.6(b), the lawyer also may reveal the
information to the person threatened to the extent the lawyer reasonably believes is necessary to
protect that person from death, substantial bodily harm, substantial financial injury, or substantial
property loss.
(d) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:
(1) to rectify the consequences of a client's criminal, illegal or fraudulent act in the
furtherance of which the lawyer's services had been used;
(2) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, or to establish a defense to a criminal charge, civil claim or
disciplinary complaint against the lawyer based upon the conduct in which the client was
involved; or
(3) to comply with other law.
(e) Reasonable belief for purposes of RPC 1.6 is the belief or conclusion of a reasonable lawyer
that is based upon information that has some foundation in fact and constitutes prima facie
evidence of the matters referred to in subsections (b), (c), or (d).
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If the lawyer makes this determination, RPC 1.6(c) appears to mandate that the
lawyer reveal this information to the person likely to be harmed.
N.J. RPC 1.1682 permits a lawyer to withdraw from representing a client if the
client “persists in a course of conduct involving the lawyer’s services that the lawyer
reasonably believes is criminal . . . .”

82

N.J. RPC 1.16:
RPC 1.16 Declining or Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation
has commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the rules of professional conduct or other
law;
(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to
represent the client; or
(3) the lawyer is discharged.
(b) except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(1) withdrawal can be accomplished without material adverse effect on the interests of
the client;
(2) the client persists in a course of action involving the lawyer's services that the lawyer
reasonably believes is criminal or fraudulent;
(3) the client has used the lawyer's services to perpetrate a crime or fraud;
(4) the client insists upon taking action that the lawyer considers repugnant or with which
the lawyer has a fundamental disagreement;
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the
lawyer's services and has been given reasonable warning that the lawyer will withdraw
unless the obligation is fulfilled;
(6) the representation will result in an unreasonable financial burden on the lawyer or has
been rendered unreasonably difficult by the client; or
(7) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when
terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.

[Footnote continued on the next page]
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Additionally, some courts have indicated that a lawyer may need to engage in a
“noisy withdrawal” to “blow the whistle” on a client’s illegal conduct. 83
8.

A RECAP OF THE CONSIDERATIONS FACING ATTORNEYS WHO MAY
BE ASKED TO COUNSEL CLIENTS INVOLVED IN THE
MANUFACTURE, DISTRIBUTION, OR OPERATION OF MEDICAL
MARIJUANA BUSINESSES OR IN RELATED ENTERPRISES
This paper raises issues; it does not resolve them. The issues include:


What is the extent of the “safe harbor” provided by N.J. RPC 1.2(d)?



What is the relationship between N.J. R.PC. 1.2(d), 1.6, and 8.4(b)?



How much reliance can be placed on the Cole Memo?



How much reliance can be placed on any rule, regulation, or interpretation
based on the current appreciation of the Cole Memo?



Will the current administration either reinterpret the Cole Memo, amend it,
or repeal it?



Does the federal CSA, the Controlled Substances Act, supersede state
medical marijuana laws?



Does advising clients about state medical marijuana laws involve
counseling clients whose activities arguably would constitute a violation
of the CSA? If so, what is a lawyer’s obligations under N.J. RPC 8.4(b)?

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client, allowing
time for employment of other counsel, surrendering papers and property to which the client is
entitled and refunding any advance payment of fee that has not been earned or incurred. The
lawyer may retain papers relating to the client to the extent permitted by other law.
83

For more discussion on this, see Dennis J. Ventry, Jr., “Stitches for Snitches: Lawyers as
Whistleblowers,” 50 U.C. Davis Law Review 1455 (2017).
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Because of the problems that marijuana-related businesses have with the
banking system, what advice can a lawyer give a client about cash
transactions that may involve proceeds from operations that are legal
under state law but which may violate federal law?



What is the relationship between the New Jersey IOLTA requirements and
the medical marijuana business?



What are the ethical and legal implications for lawyers who do not
represent a medical marijuana business but who represent those who
engage in commercial transactions with that business?
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9.

HYPOTHETICALS
a.

MILLIE ENNIELLE84 - PART ONE

Millie is a young lawyer who likes to smoke marijuana. While the state Millie
lives in allows the medical use of marijuana, Millie is not using it for medicinal purposes
and does not have a prescription. She offers a joint to another associate in her firm.
Is this a problem for Millie? For the other associate?
b.

MILLIE ENNIELLE85 - PART TWO

Would it make any difference if the marijuana Millie was smoking had been
prescribed by a licensed New Jersey medical marijuana dispensary?
c.

STATE U

The state university is getting into the medical marijuana business. It has a special
license from the state for this. It plans to propagate plants, extract chemicals, and
maintain a medical marijuana dispensary in conjunction with its medical school. It wants
you to advise the University on all aspects of this.
Can you do so?
d.

ERNIE ENTREPRENEUR – PART ONE

Ernie, who has made a bundle in other businesses, is getting in on the ground
floor of the medical marijuana business in the state. He wants you to help incorporate his
84

The concept of this hypothetical comes from an article by John M. Tanner and Kieran A. Lasater, “The
Ethics of a Lawyer's Use of Marijuana,” Inside Counsel Magazine, Oct. 1, 2015, found at
http://www.insidecounsel.com/2015/10/01/the-ethics-of-a-lawyers-use-ofmarijuana?slreturn=1507504855&page=2 (last visited 10/07/17).
85

The concept of this hypothetical comes from an article by John M. Tanner and Kieran A. Lasater, “The
Ethics of a Lawyer's Use of Marijuana,” Inside Counsel Magazine, Oct. 1, 2015, found at
http://www.insidecounsel.com/2015/10/01/the-ethics-of-a-lawyers-use-ofmarijuana?slreturn=1507504855&page=2 (last visited 10/07/17).
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business, help him get a state license, negotiate for the purchase of property where he will
run the business, and advise him on all matters.
Can you advise Ernie?
e.

EDDIE ENTREPRENEUR – PART TWO

You tell Ernie that doing all this work will be expensive and you need a retainer.
Ernie brings you $25,000 in cash as an advance deposit on fees.
Can you take the money? Can you put it into your IOLTA account?
f.

EDDIE ENTREPRENEUR AND LINDA LESSOR

Eddie has found some old warehouses owned by Linda Lessor. These would be a
perfect location to grow thousands of marijuana plants. Ernie wants you to negotiate the
lease, but he says “don’t tell Linda what I’m growing. Just make sure I can grow plants in
there and tell her I’m going to be in the farm-to-table movement with locally sourced
materials.”
Any problem in helping Ernie and keeping the purpose of the warehouse a secret
from Linda?
g.

TERRI TRUCKER

Terri has a small trucking business. When she hears from her sister-in-law, Linda
Lessor, about the new business operating out of Linda’s warehouses, she approaches
Ernie and offers to provide trucking services.
Ernie wants you to represent him in negotiating with Terri.
Can you help Ernie?
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