Thursday, June 27, 2019
Welcome to the ACREL News & Notes! It is published throughout the year and features articles on
substantive areas, noteworthy cases and hot topics, upcoming meetings, ACRELive presentations and Fellow
and local ACREL events.
We welcome your suggestions! Send ideas to David Gordon, dgordon@wilentz.com
--ACREL Communications Committee

Good day to each and all. I’m very hopeful that you, your families, and others you care about have
avoided or managed your way through the weather events that seem to just keep coming. In some shape
or form, nowhere has been safe from everything (if not water, fire; if not fire, hail). In any case, stay safe
and be well.
On a brighter note, the summer/vacation season is upon us – here’s to your finding some quality time to
enjoy family or a simple respite from your usual activities. (And . . . don’t forget to post your great
photos at the ACREL LinkedIn page.)
Montreal. By now you have my formal invitation to come to Montreal for our fall meeting. From the
Program to the Hotel to the Activities, it should be outstanding. You will want to register as early as
possible (a bunch of you have registered – good!).
New Fellows/Mentors. We can’t yet know how many of our new class of Fellows (or other first-time
attendees) will be in Montreal. But we do know that they need mentors, at and outside the meetings –
Barry Hines of the Orientation and Integration Committee is working hard to give you the opportunity
you want to be an engaged mentor to a new ACREL Fellow, which brings tremendous benefits to both

sides. The mentorship program and other efforts by Barry’s group are essential to ensuring that this
bilateral relationship germinates and blossoms. Barry and Peter Aitelli (the officer taking charge of
implementing actions recommended by the Member Engagement Task Force) are working to move
forward on two METF recommendations (my take on them from last month’s message – “more
intentional orientation for new Fellows, both at the two meetings (for the first-time attendees) and at
local/regional meetings held soon after the Spring admission”). Just as it is with sponsors, the care and
feeding of our new Fellows is a team sport – Marilyn is developing a fondness for sports analogies, and
would want me to encourage you to “step up and take a swing!”).
Transition. Things are happening. Our new part-time bookkeeper is solidly in place and has facilitated
our migration to ADP for payroll (at an approximate 50% savings from the cost of our previous vendor).
Likewise, we have engaged a new IT vendor (again, big cost savings, and a more tailored services
package). Julie (Director of Membership) and Caitlin (Director of Programs) continue to perform at a
high level, as we expected they would. We’re working on something of a cheat sheet to help guide you
on which of them to call in what situation. Of course, their duties overlap somewhat and they both are
very eager to ensure that your ACREL needs are promptly taken care of.
MDC and Future Fellows. Remember that we always are in MDC season. David Miller and Bruce
Smiley are perpetually at the ready to receive information from you on candidates to be worked by the
Member Development Committee. So, if someone with promise comes to your attention, please act on
that before it fades away.
Goodbye Savannah, Hello Charleston. As you now know, our hotel in Savannah ran into some
unexpected construction delays that disables it from hosting our meeting next spring. But as you also
know, the Meetings Committee has secured the Belmond Charleston Place hotel in Charleston, S.C., a
city in which we’ve long wanted to hold a spring meeting. We expect a big crowd for this meeting – look
for signup information early in 2020 (hold off on bugging the office 😊). (And, we’re close – narrowed
to 2 -- to selecting a hotel in Chicago for the fall 2022 meeting. Yep, the work starts early lining up the
meeting sites/hotels, etc. Stay tuned.)
All the very best to each of you and your families! I look forward to seeing you in Montreal, if not also
before.

Jay A. Epstien, Joseph P. Forte
During the Who's Who Legal Awards in London last month, two of our Fellows received prestigious
awards. Immediate past president, Jay Epstien, was awarded the Real Estate Lawyer of the Year, and Joe
Forte received a Lifetime Achievement Award for his career in real estate finance.

Robert S. Freedman
On May 31, Rob Freedman was elected as Chair of the Real Property, Probate and Trust Law Section of the
Florida Bar for the 2019-2020 year. The section has over 10,000 members.

Orlando Lucero
Orlando Lucero was recently installed as president of the New Mexico Land Title Association, where he has
been an active member since 2004. Affectionately known as “bow tie guy,” Lucero is vice president and New
Mexico State underwriting counsel for Fidelity National Title Group in Albuquerque.

Manuel Farach
On June 9, Manny Farach, participated in the Escape from Alcatraz Triathlon in San Francisco. He even
brought along his ACREL handkerchief from the New Orleans meeting! Manny also serves as the leader of
our ACREL running group at the annual and mid-year meetings. Join him for a run in Montreal!

Jay A. Epstien, Roger D. Winston
ACREL past presidents, Jay Epstien and Roger Winston, completed the Susan G. Komen Promise Ride
this past weekend in DC. Both Jay and Roger completed the Century Ride - 103 miles!

Have you recently received an award? Been published? Presented at a conference?
Share with us today on the ACREL LinkedIn group!

2019 Annual Meeting: Montreal
October 17-20, 2019

It's time to renew those passports! The 2019 ACREL Annual Meeting will take place in Montreal, Canada from
October 17-20. The meeting is jam-packed with educational and social activities, with something for
everyone. Registration is now open!

1. Click here to register Fellows and guests
2. Click here to sign-up for tours
3. Click here to make your hotel reservation.

ACREL and ABA Present:
Blockchain and Real Estate - An Introduction in the Language of Real Estate Lawyers
July 10 @ 1:00 pm EST
For all questions please contact Khadijah Kellogg by email or 312-988-5260.
The number of CLE programs on blockchain is growing, but few have focused exclusively on the application
to commercial real estate. This program will illustrate the direct application of blockchain to real estate. We
will define and explain blockchain in the language of a real estate lawyer. The utility of blockchain in real
estate transactions will be immediately apparent and more easily understood. We will also describe certain
challenges that will need to be overcome in order for blockchain to be embraced and to fully realize its
potential.
Panelists:
Alexandra Cole, Perkins Coie LLP, Chicago IL
Michael Hamilton, DLA Piper LLP, Los Angeles, CA
Justin Earley, First American Title, Santa Ana, CA

Click here to register.

The Public Trust Doctrine
David L. Callies*, Wm. S. Richardson School of Law, Honolulu, HI
Introduction
Broadly stated, the Public Trust Doctrine (PTD) provides that government holds certain
submerged and adjacent lands, waters, and (increasingly) other resources in trust for the benefit
of its citizens, establishing the right of the public to fully enjoy them for a variety of public uses
and purposes. Implied in this definition are limitations on the private use of such water, land or
other resources as well as limitations on government to transfer interests in them to private
parties, particularly if such transfer will prevent or hamper use by the public. These limitations
raise four issues: (1) what is the distinction between the application of the PTD and the truism
that government always holds land in trust for its citizens? (2) how and to what resources besides
(traditionally) water and land immediately adjacent to water does the PTD apply? (3) what
private uses can government permit on PTD water or land, short of sale or other transfer which is
generally prohibited? (4) is public access to a PTD resource across private land automatically a
part of the public trust, or must that access be separately acquired by government from the
private landowner?
I.

PTD Defined

The PTD may mean many things to many people, but there is usually at least a sharp
divide between the common-law PTD universally associated with water - with roots in Roman
Law as it is practiced in England and as it came to the United States - on the one hand, and the
universal principle that waters and lands held by government are usually, if not always, held in
trust for its citizens. Unfortunately, much literature and many courts confuse the two, with
serious consequences for the public and private sector alike. Thus, for example, the PTD has
historically been applied only to water and resources directly related to water (e.g., riparian land,
submerged land) whereas the latter extends to all manner of natural resources “owned” by
government. PTD resources are almost always held by, and are inalienable by, government and
are limited to use by the public for purposes such as swimming, boating, and the like. Resources
merely held in general trust for the people are usually freely alienable and useable for a variety
of private and commercial purposes such as mineral exploration and extraction, with caveats that
holding such resources for the public usually carries with it the need to preserve some semblance
of public use and enjoyment.
II.

The PTD Beyond Interests in Water: Not So Much.

*

FAICP, ACREL, Benjamin A. Kudo Professor of Law, William S. Richardson School of Law,
The University of Hawaii at Manoa. This summary is a much-abbreviated version of an article
appearing in the Spring edition of the Property Rights Journal published by William & Mary
Law School.
1
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There is little uniform application of the PTD among the states. The doctrine was first
recognized in American law in the early Nineteenth Century in Arnold v. Mundy, which held
that, like England, submerged lands belong to the sovereign. 1 Within a few decades, the
doctrine was expanded to include navigable waters.2 Thus, the state owns and holds PTD waters
that are navigable-in-fact, while lands submerged beneath non-navigable waters can be owned
privately.3 Most states have only extended the scope of the PTD beyond its traditional common
law application to navigable waterways and tidelands to include more water, as for example,
non-navigable waters, drinking water, groundwater, wetlands, all submerged or submersible
lands, and even public ownership of all water found in the state.4 The doctrine has been
expanded by some states, as certain courts extended the doctrine to include non-navigable
waters,5 ground water,6 and (rarely) parklands.7
New York arguably represents the high wash of expansion of such PTD trusts for the
public, so far. Under its constitution and statutes, New York’s forest preserve lands and
specified state parks are forever inalienable and to be kept in a natural state, with timber removal
for any reason prohibited.8 The New York Supreme Court, since 1871, has held that
municipalities hold parklands in trust for the public,9 and more recently a host of opinions have
reiterated that “[d]edicated park areas in New York State are impressed with a public trust.”10 A
state appellate court has even held that a municipal parking lot could be within such public trusts
if dedicated to public use by deed or legislative act, but was unwilling to consider use alone in
that context.11
In Illinois, which also breaks from tradition, the PTD applies not only to submerged lands
but also to parks and conservation areas as long as they have been dedicated as such.12 However,
1

Arnold v. Mundy, 6 N.J.L. 1, 8, 32 (1821);, Pollard v. Hagan, 44 U.S. 212 , 3 How. 212 (1845)(ruling that the
Federal government held tidal submerged lands in trust for future states prior to statehood).
2
See e.g., McManus v. Carmichael, 3 Iowa 1, 18, 30 (1856); Phillips Petroleum Co. v. Mississippi, 484 U.S. 469,
484-85 (1988)( Confirming that lands beneath both tidal and navigable-in-fact waters were state-owned public trust
lands).
3
See generally Michael C. Blumm, 27 Pace Envtl. L. Rev. 649, 650 (2010).
4
For a meticulous summary of all fifty state public trust - including PTDs and the several issues they present, see
Robin Kundis Craig, A Comparative Guide to the Eastern Public Trust Doctrines: Classifications of States,
Property Rights, and State Summaries, 16 PENN ST. ENVTL. L. REV. 1 (2007) and A Comparative Guide to the
Western States’ Public Trust Doctrines: Public Values, Private Rights, and the Evolution Toward an Ecological
Public Trust, 37 ECOLOGY L.Q. 53 (2010).
5
See e.g., Mont. Coal. For Stream Access, Inc., v. Curran, 682 P.2d 163, 171 (Mont. 1984); State v. McIlroy, 595
S.W.2d 659 (Ark. 1980); Parks v. Cooper, 676 N.W.2d 823 (S.D. 2004)
6
Hawai‘i and the Waiahole Ditch cases, infra n. 23; Vermont has statutes declaring that groundwater resources are
held in trust for the public; the Great Lake States hold the lake water in trust for the public.
7
See, e.g., Paepcke v. Pub. Bldg. Comm’n, 263 N.E.2d 11, 15 (Ill. 1970); Friends of Van Cortland Park v. New
York, 750 N.E.2d 1050, 1053 (N.Y. 2001).
8
N.Y. CONST., Art. XIV, § 1 (West, Westlaw through 2013); N.Y. ENVTL. CONSERV. LAW § 9-0301 (West, Westlaw
through L.2014, chapters 1 to 17).
9
Brooklyn Park Comm’rs v. Armstrong, 45 N.Y. 234 (1871).
10
Grayson v. Town of Huntington, 160 A.D.2d 835 (1990); see also, Johnson v. Town of Brookhaven, 230 A.D.2d
774 (N.Y. 2009).
11
10 E. Realty, LLC v. Inc. Vill. of Valley Stream, 49 A.D.3d 764 (N.Y. App. Div. 2008), rev’d on other grounds,
907 N.E.2d 274 (N.Y. 2009)
12
Timothy Christian Schools v. Vill. of Western Springs, 675 N.E.2d 168 (Ill. App. Ct. 1996).
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classification of property as a “park” on a village land use plan is insufficient to trigger the
PTD.13
While a few commentators have suggested that the PTD should be applied to some or all
natural resources everywhere, few courts have accepted this extension. Thus, for example, only
the Supreme Courts of California, New Jersey, and Vermont have gone so far as to declare the
PTDs in their states to be elastic and evolving with needs of the people they benefit.14 More
typical is Sanders-Reed v. Martinez when the court held that the PTD did not empower the
judicial branch to establish the best way to protect the atmosphere, citing decisions from other
jurisdictions which also refused to extend the PTD to the atmosphere.15 Indeed, some states have
refused to extend the PTD from surface water to underground water.16.
The most extreme example of potentially expanding the PTD to lands with no
relationship to water comes from Hawai‘i; where plaintiffs seeking to block the construction of
the world’s largest reflecting telescope just off the summit of the State’s 13,900-foot mountain,
Mauna Kea, have challenged its construction in part on PTD Grounds. The site is in an
“astronomy precinct” on land leased by the University of Hawai‘i from the state and thirteen
astronomical telescopes are already built and operating in the precinct. In a 4-1 opinion
upholding a state department’s granting a permit for construction, the Court failed to address the
application of the PTD, per se, as a concurring justice correctly observed, but instead held only
that all public lands, like those on Mauna Kea, were held in some sort of trust for the public.17
PTD in Hawai‘i so far applies only to water.
III.

The PTD and Private Property

While it is true that sometimes public property held in trust for the public is subject to the
PTD, the situation is somewhat different with respect to private property. There are two major
lines of cases: 1) those where a state was allowed to convey public trust lands to a private
property owner because a public purpose was still being served and the public trust lands were
not adversely affected by the conveyance and (2) those where the state conveyed outright lands
held in the trust for the public. However, the private owners could only use such lands insofar as
the use was consistent with the PTD. Regardless of which line of reasoning the courts adopted,
the main point appears to be that use of public trust lands, whether or not clearly subject to the
PTD, is allowed, so long as it furthers the purpose of the public trust.
In the landmark 1892 case, Illinois Central Railroad v. Illinois, the United States
Supreme Court provided that a State:

13

Id.
Nat’l Audubon Soc’y v. Super. Ct., 658 P.2d 709 (Cal. 1983)(en banc); Borough of Neptune City v. Borough of
Avon-By-The Sea, 294 A.2d 47 (N.J. 1972), principle reaff’d in Raleigh Ave. Beach Ass’n v. Atlantis Beach Club,
879 A.2d 112 (N.J. 2005); State v. Cent. Vt. Ry. Inc., 571 A.2d 1128 (Vt. 1989).
15
350 P.3d 1221 (NM. Ct. App. 2015).
16
See Environmental Law Foundation v. State Water Resources Board, 26 Cal.App.5th 844 (Cal Ct App 2018).
17
In re Contested Case Hearing re Conservation Dist. Use, 143 Haw. 379; 431 P.3d 752
14
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can no more abdicate its trust over property in which the whole people
are interested,
like navigable waters and the soils under them, so as to
leave them entirely under the
use and control of private parties,. . .than it can abdicate its police powers in the
administration of government and the preservation of the peace.18
However, Illinois Central did provide that privatization of PTD resources could occur if
(1) the conveyance furthered a public purpose and (2) there was no substantial effect on
remaining trust resources.19 Several cases have adopted these Illinois Central exceptions.20 21
Generally, in cases where a state has conveyed a public trust interest, private parties are
still burdened by the PTD. After Illinois Central, the PTD did not require full public ownership
of lands; privatization was (and is) allowed as long as the res publicum is maintained. Almost a
century later, the Supreme Court recognized that individual states may define the lands held in
public trust and recognize private rights in such lands.22
IV.

Access to the PTD Resource

Trust resources are often surrounded by privately owned property, raising questions of
the public’s ability to reach the resource.23 While some jurisdictions hold that access to the
resource is part of the PTD, this access is limited.24 Most require the exercise of eminent domain
to provide such access.
Perhaps the clearest such judicial declaration comes from Opinion of the Justices 25 in
which the Supreme Court of New Hampshire rejected a statutory attempt to legislate access to
public beaches across private property. Liberally citing the Maine case of Bell v. Town of Wells
26
, the New Hampshire Court held that “[a]lthough the State has the power to permit a
comprehensive beach access and use program by using its power of eminent domain, it may not
take property rights without compensation through legislative decree."27 The court closed by
noting that “if the work is one of great public benefit, the public can afford to pay for it.”28

18

Illinois Cent. Railroad Co. v. Illinois, 146 U.S. 387, 453-54 (1892).
Id.
20
Boone v. Kinsburry, 273 P. 797 (Cal. 1928).
21
Id. at 816.
22
Phillips Petroleum Co. v. Mississippi, 484 U.S. 469, 475 (1988).
23
HILDRETH & JOHNSON, OCEAN AND COASTAL LAW 94 (1983)(“Preserving public recreational access rights in
navigable waters has become one of the principal uses of the public trust doctrine.”).
24
See, e.g., Township of Neptune v. State, Dept. of Environmental Protection, 425 N.J. Super. 422, 41, A.3d 792,
802 (App. Div. 2012)(holding that the state is under no obligation to dredge channels in a body of water to ensure
access).
25
649 A.2d 604 (N.H. 1994).
26
557 A.2d 168 (Me. 1989).
27
649 A.2d at 94.
28
Id. (quoting Eaton v. B.C. & M.R.R., 51 N.H. 504, 518 (1872)).
19
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Conclusion
In sum, there continues to be a lot of confusion between the PTD and the simple holding
of property/resources by government in trust for its citizens. The former carries a lot more
public responsibilities with it. The latter does or does not depending upon the language of the
constitution or legislation establishing either a different kind of trust or no trust at all. It is also
clear that despite suggestion and commentary to the contrary, there is virtually no movement to
extend the PTD beyond its traditional association with and application to water and water
resources, submerged lands, and shoreland. Moreover, it is abundantly clear that many private
uses of public trust resources are routinely permitted so long as the jus publicum of the PTD is
preserved and there is some public benefit to the private use. Finally, most state courts that have
considered the matter do not extend the PTD to access to the PTD resource. Courts in New
England are particularly clear that if the public wants access to a PTD resource across private
land, the public must pay for it.

5
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Absence of Lease or Contract Provision Concerning Payment of
Property Taxes Deemed Fatal in Tax Assessment Challenge
Sujata Yalamanchili and Henry Zomerfield, Hodgson Russ LLP, Buffalo, NY
In New York, in order to be able to challenge real property assessments, one must be
“aggrieved.” As interpreted by the courts, this means the assessments have a direct adverse effect
on the petitioner. Typically, an owner is “aggrieved.” However, can a lessee who pays property
taxes be “aggrieved” and therefore bring an assessment challenge? According to the Court of
Appeals, not unless the lessee is legally obligated to pay the property taxes. See Larchmont
Pancake House v. Board of Assessors et al., 2019 NY Slip Op 02441, 2019 WL 1440810.
Facts: The Larchmont Pancake House (“LPH”) is a family-operated IHOP franchise that was
owned, along with the real property it sat on, by Frank and Susan Carfora. Eventually, two of the
Carforas’ daughters, Irene Corbin and Portia DeGast, became co-owners of LPH.
Mr. Carfora passed away, leaving the real property to Ms. Carfora, who later died in October
2009. In accordance with the provisions of her will, the real property was transferred to a
revocable trust, the Carfora Trust, which remained the owner of the real property for nearly four
years. The trust had no ownership interest in LPH. In June of 2013 (after all the grievance
filings), the real property was transferred to Ms. Corbin and Ms. DeGast, in accordance with the
terms of the trust. In the meantime, LPH continued to operate the franchise and pay all operating
costs, including the property taxes.
Administrative grievance complaints challenging the property tax assessments were timely filed
by LPH for the tax years 2010, 2011, 2012, and 2013. An authorization signed by Ms. DeGast as
president or owner of LPH was attached to each complaint.
The assessments were confirmed by the board of assessment review, which prompted LPH to
initiate tax certiorari proceedings, for each of the four tax years, pursuant to Article 7 of the Real
Property Tax Law (“RPTL”), which were brought in Westchester County Supreme Court.
Respondents moved to dismiss the actions, claiming that: (1) The Supreme Court lacked
jurisdiction since LPH was not the owner of the real property and therefore could not have filed a
grievance challenging the assessment; and (2) LPH was not an “aggrieved party” under RPTL §
704(1).
The Supreme Court denied the motion and Respondents appealed. The Appellate Division
reversed, agreeing with both of Respondents’ claims. Interestingly, the Appellate Division
determined that Ms. DeGast was aggrieved because the tax assessments directly affected her
pecuniary interests. However, the Appellate Division held that the Supreme Court lacked subject
matter jurisdiction because the grievance must be filed by the owner. Since Ms. DeGast was not
the owner, she was not authorized to file the grievance. LPH was granted leave to appeal to the
Court of Appeals.
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Ruling: The identity of an “aggrieved party,” according to the Court, can take two forms: the
“quintessential aggrieved party” is the owner of the real property but so is a lessee “who is bound
by his lease to pay an assessment.”
Under RPTL Article 7, a taxpayer is deemed “aggrieved” when the assessment has a “direct
adverse affect [sic] on the challenger’s pecuniary interest.” In this case, the property tax
assessment had only a “remote and consequential impact” on LPH and not the “direct adverse
affect” [sic] needed to create standing. LPH did not own the property, the trust did. The Carfora
Trust, as the owner, would suffer a “direct adverse affect” [sic] if the property taxes went unpaid.
Of crucial importance to the Court’s holding was the fact that LPH was not “legally responsible”
(emphasis added) for paying the real estate taxes. The fact that LPH paid the operating costs did
not rise to the level of a contractual obligation. Moreover, the Court noted (by way of footnote
reference) that LPH never claimed that this “arrangement” ever “… imposed any sort of legal
obligation with regard to payment of the real property taxes.”
Since LPH was a “non-owner with no legal authorization or obligation to pay the real property
taxes,” it was not an aggrieved party under Article 7 of the RPTL.
The dissent, in a lengthy opinion, found the majority’s conclusion would prevent aggrieved
taxpayers from judicial review. Here, the pancake proprietors made a clerical error naming the
business and not the trust. Given the remedial nature of the tax law and that there was no
prejudice, the technicality should have been overlooked. Correcting the clerical error is
consistent with CPLR § 2001. Additionally, the trust, in an affidavit, indicated it would have
authorized the proceedings.
Conclusion: The lessee must have a legal obligation to pay the real estate taxes in order to be
deemed “aggrieved” and therefore have standing to bring an assessment challenge. Absent such
an obligation, it is the owner that must bring the challenge. Alternatively, under RPTL § 524(3),
an owner of real property may designate the lessee, or another individual, an agent with authority
to file the grievance on the owner’s behalf. Such a designation must be in writing and signed,
and attached to the grievance. In such an instance, the grievance should name the owner as the
petitioner.

Drafting Waivers of Subrogation in Commercial Leases:
Why Are They So Important Particularly for Lawyers Negotiating
Leases for Property Outside the Jurisdiction in Which They Are
Admitted to Practice?
Janet M. Johnson, Schiff Hardin LLP, Chicago, IL
William H. Locke, Jr., Graves, Dougherty, Hearon & Moody, P.C., Austin, TX
Many property and liability insurance policies (but not all) allow the insured to prevent
its insurer from exercising its contractual subrogation right if the insured waives its right to
recover damages or losses caused by a third party from that third party (often called a
“waiver of subrogation” but really a “waiver of right of recovery” or “waiver of claims”) if the
waiver is in writing and generally only if it is made prior to the occurrence of the loss. The
Insurance Service Office, Inc. (“ISO”) Form CP 00 90 07 88 Commercial Property Conditions
portion of the ISO form policies also permits certain waivers to be made after a loss, including
permitting an insured Landlord to waive its right of recovery against a Tenant for damage to
its covered property or covered income after a loss.1 However, the Tenant is not permitted to
waive its right of recovery against the Landlord after a loss.
The Lease may contain a provision stating that the insurer will have no right of
subrogation, or stated differently, the right of subrogation of the insurer is waived. Technically,
the parties to a Lease do not have the right to waive an insurer’s right of subrogation, as the
insurer is not a party to the Lease. The better approach (if waiver of subrogation is the objective)
is for the parties to waive their respective rights of recovery or claims against each other,
and their agents and employees, thereby essentially waiving the insurer’s rights of
subrogation (or more correctly stated, nullifying the insurer’s right of recovery as against a
potentially responsible third party) with respect to the matters waived by the parties. Parties and
courts have long confused the waiver of the right of subrogation with a waiver of the right of
recovery or claims.
The Lease may also provide that the party obtaining the insurance will obtain
an endorsement to that party’s property or commercial general liability insurance policy whereby
the insurer waives its right of subrogation (i.e., the right to recover the insurance proceeds paid to
its insured from the negligent party). Such an endorsement may not be necessary if the
insured’s policies include the standard form ISO Commercial Property Conditions noted
above or the Standard form ISO Commercial General Liability Coverage Form (CG 00 01 04
13), but if either of the insured parties (the Landlord or the Tenant) have obtained manuscripted
or blanket policies written on a form different than the ISO forms, an endorsement may be
necessary. Also, where the Tenant will be entering into a contract for construction of tenant
improvements, the contractor’s insurance coverage under its commercial general liability
policy may not technically include a waiver of the right of recovery as against the Landlord, as
the Landlord is not in privity of contract with the Tenant’s contractor.2
If an endorsement to the insurance policy is required in order to effectuate the waiver of
subrogation provision in the Lease, the Lease may also require the indemnifying party to pay any
additional cost or premium required to obtain that endorsement.3 However, many insurers do not
-

charge an additional premium (other than a nominal fee to issue the endorsement) for the increased
risk to the insurer of the insured waiving its right of recovery/subrogation.4
What Happens If a Lease Is Silent on Waivers of Subrogation?
If the Lease is silent as to the insurer’s right of subrogation to recoup the proceeds it has
paid to cover the insured’s property damage or liabilities, the court may as a matter of the common
law in the applicable jurisdiction either find that the insurer has no right of subrogation (despite its
contractual right of subrogation in the insurance policy) or has an equitable right of subrogation.
In some states, such as Florida, Illinois and Indiana, there is no hard and fast rule, and the court
will make its determination as to whether the insurance company may enforce a right of
subrogation on a case-by-case basis, based on the court’s judgment as to the intent and reasonable
expectations of the parties under the terms of the Lease and the facts of the case. Given the
differences among the states as to whether the insurance company has or doesn’t have an equitable
right of subrogation, the better practice is to address this issue in the Lease.5
Majority Common Law Rule
A majority of courts follow a common law rule that a Landlord’s property insurer may not
subrogate against a Tenant whose negligence has caused damage to the Landlord’s property.
These courts have found that the Tenant is an implied coinsured.6 These courts have concluded
that the Landlord’s agreement to procure property insurance covering the building implies an
obligation by the Landlord to insure the building for the benefit of both the Landlord and the
Tenant. This is the so-called “Sutton’s Rule” named after the case Sutton v. Jondahl, 532 P.2d
478 (Okla. Ct. App. 1975), which involved the Lease of a home that was damaged by a fire caused
by a mishap involving Tenant’s son’s chemistry set and an electric popcorn popper the son was
using to heat some chemicals. The court articulated the rule as follows:
Under the facts and circumstances in this record the subrogation should not be
available to the insurance carrier because the law considers the tenant as a coinsured of the landlord absent an express agreement between them to the contrary,
comparable to the permissive-user feature of automobile insurance. This principle
is derived from a recognition of a relational reality, namely, that both landlord and
tenant have an insurable interest in the rented premises—the former owns the fee
and the latter has a possessory interest. 532 P.2d at 482.
In the Sutton case, the court went on to state:
as a matter of sound business practice the premium paid [by the landlord for the
fire insurance policy it procured] had to be considered in establishing the rental rate
on the rental unit. Such premium was chargeable against the rent as an overhead
or operating expense. And of course it follows then that the tenant actually paid
the premium as part of the monthly rental. 532 P.2d at 482.
Other courts that have followed the so-called Sutton rule have likewise reasoned that the Tenant
has indirectly paid for the insurance, either through rent or through an expense pass through.
Minority Common Law Rule

The minority rule (sometimes referred to as the “Anti-Sutton Rule”), which is followed in
a number of jurisdictions, including New York and Texas, is based on the common-law
presumption that a Tenant is liable for the Tenant’s own negligence and subject to the equitable
principle of subrogation. Upon payment by the Landlord’s insurer for an insured property loss,
the Landlord’s insurer is subrogated to the Landlord’s rights and claim against its Tenant and can
sue the Tenant to recoup the insurance proceeds, absent an express agreement to the contrary in
the Lease.7 The covenant requiring the Landlord to insure its own property is not equivalent to a
waiver of recovery or a waiver of subrogation.
In Galante v. Hathaway Bakeries, Inc., 6 A.D.2d 142, 176 N.Y.S.2d 87, 92 (N.Y. 1958), which
was based partly on common law, a lack of explicit language in the Lease to the effect that the
Tenant was to make all necessary repairs to the interior of the demised premises reasonable wear
and tear and damage by fire and unavoidable casualty excepted, and partly on Section 227 of the
New York Real Property Law,8 the Tenant was relieved of its responsibility to make repairs to the
premises and the building following a fire only when the damage was not caused by Tenant’s fault.
As a result, the Tenant was not protected from liability for its own negligent acts when the entire
interior of premises was destroyed by a fire claimed to be the result of Tenant’s negligence.
Likewise, in Phoenix Ins. Co. v. Stamell, 21 A.D.3d 118, 127, 796 N.Y.S.2d 772 (N.Y. App. Div.
2005), a college’s insurer was entitled to bring a subrogation action against student who
negligently set fire to her residence hall when she lit a candle in her room and fell asleep, and the
resulting fire that started in her room spread to other parts of the residence hall. This was because
“the law as well as public policy considerations in New York support the right of Phoenix to
maintain this subrogation action against defendant . . . . It is . . . well established in New York that
‘contracts may not be construed to exempt parties from the consequences of their own negligence
in the absence of express language to that effect.’” The court had also noted in the Phoenix opinion
that there were various provisions in the student’s residence hall contract and the Handbook of
Community Standards addressing student liability for damage to residence halls and furniture. 21
A.D.3d at 120.
In Publix Theatres Corp. v. Powell, 71 S.W.2d 237 (Tex. Comm. App. 1934), a Tenant
agreed in the Lease to carry fire insurance on the leased theatre building, at the Tenant’s expense,
naming the Landlord as the insured. After the theatre was completely destroyed by fire, the insurer
paid, but the Landlord still sued the Tenant for the loss. The Texas court declared that to permit
the Landlord to keep the insurance money and also to collect from the Tenant would be to allow
the lessor a double recovery, not allowed by law. Id. at 241.
Case-by-Case Common Law Rule
In still other jurisdictions, as noted above, where the Lease does not explicitly address the
right of subrogation, a number of courts have attempted to ascertain the intent of the parties as to
whether the Tenant should be considered a coinsured under the Landlord’s policy on a case-bycase basis by considering
the lease as a whole, the reasonable expectations of the parties, and the principles
of equity and good conscience.
Dix Mutual Ins. Co. v. LaFramboise, 597 N.E.2d 622, 626, 149 Ill. 2d 314 (Ill. 1992).

In the Dix case, the Illinois Supreme Court reviewed the provisions of the Lease for a farm
and farmhouse. It noted that the Lease clearly exempted the Landlord from liability for damage
to the Tenant’s personal property and provided the Tenant assumed all risk with respect to it.
Although the Lease did not address property insurance on the leased premises, the fact that the
Lease stated the Landlord was not liable for damage to the Tenant’s personal property and the
Landlord took out a fire insurance policy covering the leased premises meant the parties intended
each would be responsible for its own property. Therefore, the Tenant was not liable for fire
damage to the premises, and the Landlord would be obligated to look solely to its insurance as
compensation. Furthermore, the insurance company was prohibited from pursuing a subrogation
claim against its own insured or any person or entity who has the status of a coinsured under the
insurance policy. Because the Tenant was essentially paying for the Landlord’s insurance policy
through his rent payments, the Tenant gained the status of a coinsured under the Landlord’s
insurance policy, and both parties “intended that policy would cover any fire damage to the
premises no matter who caused it.” Id. Accordingly, the Landlord’s insurance company was not
permitted to maintain a subrogation action against the Tenant.
This same rule has been held applicable in Illinois to commercial leases in a number of
cases. For example, see Stein v. Yarnell-Todd Chevrolet, Inc., 241 N.E.2d 439, 41 Ill. 2d 32 (Ill.
1968). The Stein case Lease obligated the Tenant to procure and maintain certain types of
insurance (e.g., plate glass damage, damage by boiler or boiler explosion, public liability and
“damage or injury to employees of the lessee”). 241 N.E.2d 442. The Lease was silent on whether
the Landlord was obligated to carry any insurance, but did obligate Tenant to reimburse the
Landlord for any premium increases for the Landlord’s insurance policy and to cease any activity
that would “invalidate any insurance policy maintained on the building or leased premises” which
the court held meant the parties intended the Landlord would carry insurance on the real estate.
Id. In addition, the Lease specified the Tenant was to “return the premises and all leasehold
improvements and fixtures therein in as good condition as when lessee took possession, ordinary
wear and tear or damage by fire or other casualty beyond lessee’s control excepted.” Id. at 440.
Accordingly, based on “the lease as a whole, we judge that the parties manifested a pervading
intention that the lessee was not to be liable for damage through fire resulting through the lessee’s
negligence.” Id. at 443. See also Nationwide Mut. Fire Ins. Co. v. T&N Master Builder &
Renovators, 959 N.E.2d 201, 355 Ill. Dec. 173, 2011 IL App (2d) 101143 (Ill. App. 2011) (same
anti-subrogation rule applicable to residential leases applies to commercial lease where clause
holding commercial holdover Tenant was liable for damages sustained to premises while in
Tenant’s possession did not apply to damages caused by fire because lease surrender clause
specifically excepted losses by fire).
California, Florida and Indiana also have employed the case-by-case approach.9 The most
recent Florida case as compared to the most recent Indiana case illustrate how difficult it is to
predict what the results will be where the Lease is silent on whether their insureds were entitled to
a right of subrogation and the courts in the state employ the case-by-case approach to determine
whether an insurer is entitled to exercise its right of subrogation to recover from a party to a Lease
causing damage to the property of the other party to that Lease. In the Florida case, the Landlord’s
insurance company was entitled to pursue a subrogation claim against the Tenant, but in the
Indiana case, the Landlord’s insurance company was prohibited from pursuing a subrogation claim
against the Tenant.

The Florida Court of Appeals decided the Zurich American Ins. Co. v. Puccini, LLC d/b/a
5 Napkin Burger, 2019 WL 454222 (Fla. App. 2019), case in February 2019. The subrogation
claim by the Landlord’s insurer (Zurich American Ins. Co.) involved a $2.1 million loss paid by
that insurer against a restaurant tenant (5 Napkin Burger) following a fire started in the Tenant’s
restaurant. The Tenant argued it was an implied coinsured under the Landlord’s property insurance
policy. Applying the case-by-case rule adopted in Florida, and based on the language of the Lease,
the court held the parties intended the Tenant should bear the risk of loss due to damage to the
premises caused by its negligence, the Tenant was not an implied coinsured under the Landlord’s
property policy, and the Landlord’s insurance company could proceed with its subrogation action
against the Tenant. The court found that it was clear from the following Lease provisions that the
parties did not intend to shift the risk of loss for damage caused by the Tenant’s negligence to
Zurich:
(1) Rent Not Abated for Tenant Negligently Caused Fires. Paragraph 41
provided that “rent shall not be abated and Tenant shall be fully responsible for all
repairs and damages if Premises are partially or totally destroyed by fire or any
other casualty caused by Tenant or its agents.” The court noted “Not only does
Paragraph 41 not exculpate Tenant for its own negligence, it expressly holds it
liable.”
(2)
Exception to Landlord’s Structural Repair Obligation for Repairs
Due to Tenant’s Negligence. Paragraph 33 eliminated the Landlord’s duty to make
repairs to the “structural aspects and elements of the Building,” if such repairs were
“occasioned by any intentional or negligent act of Tenant, its agents, or its
employees.”
(3)
Unilateral Provisions Expressly Waiving Landlord Liability.
Paragraph 9 waived liability of the Landlord for “any loss or damage to any of
Tenant’s personal property or Premises unless directly caused by the gross
negligence or willful misconduct of Landlord … nor shall Landlord be liable for …
damages incurred or suffered by the Tenant … or others occasioned by … fire….”
The court reasoned that by the “plain language” of Paragraph 9 of the Lease, the
risk of loss was shifted from the Landlord to the Tenant, absent gross negligence or
willful misconduct on the Landlord’s part.
(4)
Tenant Indemnified Landlord for all Damages Arising Out of
Occurrences in the Premises. Paragraph 24 required the Tenant to indemnify the
Landlord “from any and all … damages … arising from or out of any occurrence
in or upon the Premises ….”
(5)
Tenant Indemnified Landlord for all Costs Resulting from Tenant’s
Failure to Properly Maintain the Premises. Paragraph 31 required the Tenant to be
responsible for and to indemnify the Landlord for any “costs … relating to such
damages … resulting from Tenant’s failure to properly maintain the Premises ….”
(6)
Tenant Required to Insure or Self-Insure its Own Losses; Waiver of
Recovery for Losses for Which Tenant Should Have Maintained Insurance.
Paragraph 25 placed the burden on the Tenant to procure and maintain insurance

for its own benefit and to name the Landlord as an additional insured, rather than
requiring the Landlord to maintain insurance for the benefit of the Tenant.
Paragraph 25 provided:
25. INSURED LOSS OR DAMAGE: In any event of loss or
damage to the Building, the Premises and/or any contents, each
party shall first exhaust its own insurance coverage before making
any claim against the other party. As Tenant is obligated to maintain
insurance to fully cover all of its losses, in the event Tenant sustains
a loss not fully covered by its own insurance, Tenant acknowledges
that it is self-insured for any uncovered loss; Tenant expressly
waives the right to make any claim against the Landlord or seek
recovery of any damages from the Landlord or its insurance
company arising out of any loss or incident for which the Tenant
should have maintained its own insurance.
(7)
Tenant Required to Maintain Property Insurance and Liability
Insurance for Property Damage Naming Landlord as Additional Insured; Tenant
Indemnifies Landlord for Claims for Which Tenant Insurable. Paragraph 26
required the Tenant to maintain (among others), the following coverages:
(a) Fire/Windstorm/Property Insurance with extended coverage
endorsement on Tenant’s fixtures, equipment, furnishings and other
contents of the Premises, for the full replacement cost of said items;
and (b) Comprehensive Commercial / Public Liability Insurance …
sufficient to protect against liability for damage claims … arising
out of accidents occurring in or around the Premises in a minimum
of … $1,000,000.00 for property damage…. Such insurance policies
shall provide coverage for Landlord’s contingent liability on such
claims or losses, and shall name Landlord as an additional insured
party…. Tenant shall maintain sufficient insurance to fully protect
Tenant from all losses and damages; Tenant indemnifies and saves
Landlord harmless for any claim for which Tenant was insurable.
(8) Operating Cost Rent Did Not Obligate Landlord to Insure Tenant.
Paragraph 45 required the Tenant to pay as additional rent 70% of the Landlord’s
operating expenses, including insurance premiums. The court rejected the Tenant’s
argument that by paying the majority of the cost of the property insurance
maintained by the Landlord, the Tenant was to be protected by that insurance, and
that there was an implied waiver of subrogation. The court found that nothing in
the lease explicitly required the Landlord to purchase property insurance or to name
the Tenant as an insured under any insurance policy procured by the Landlord.
The lesson learned from a careful review of the Lease provisions relied on by the court in the
5 Napkin Burger case, is that all of the Lease provisions have to be reviewed to be sure they are
consistent with what the parties intend and with the insurance provisions, even when a waiver of

claims or right of recovery language is included in the Lease. There were a number of potential
problems with the Lease clauses in the 5 Napkins Burger case.
First, there was no waiver on the part of the Landlord, which left the Tenant exposed for
the full cost to replace the Landlord’s damaged building following a fire. We have no indication
from the case whether the Tenant was able to pay the loss, replace or restore its own damaged
property and resume occupancy, or even pay the rent, but if this was a single location small
business operation (as opposed to a large restaurant chain), by not waiving its right of recovery the
Landlord might end up with a replaced empty shell of a building and no tenant. Note that the
Tenant’s ability to pay rent that was not abated when the fire was caused by the Tenant’s
negligence might be dependent on whether the Tenant carried loss of business income insurance
covering the period during which the restaurant was being restored. If the Tenant did not carry
such insurance, the Landlord who may have thought it was getting the upper hand in the
negotiation with its Tenant or justified in obligating the Tenant to continue to pay rent when the
Tenant was the one who caused the fire, may have just “cut off its nose to spite its face.” The
Landlord’s own rent loss insurance typically will not reimburse it when the Tenant’s rent is not
abated, and the Tenant simply fails to pay the rent because it can’t pay for economic reasons (e.g.,
being out of business), and has no loss of business income insurance.
Second, the Lease provided the Landlord was not obligated to rebuild or repair structural
damage to the building caused by the Tenant’s negligence. If the Landlord elected not to repair,
even if it carried full replacement cost insurance, the most it could recover from its insurance
company would be the actual cash value of the loss, not the full cost to repair or restore. There is
no indication in the case whether the loss paid by the Landlord’s insured was replacement cost or
actual cash value, but the difference could be very significant.
Third, from the Tenant’s perspective, it did agree in the Lease to waive its right of recovery
against the Landlord, which would have been effective had the Landlord caused the fire or had the
fire been due to causes other than the Tenant’s negligence. Also, the Tenant’s waiver extended to
all losses for which it was “insurable” – not for amounts the Tenant was obligated to insure leaving
it up to the Tenant to decide whether it needed more and different types of insurance above and
beyond customarily obtained coverages. Under this language, if the Tenant failed to obtain a
particular type or limits of insurance that could have covered a loss that later occurred, it would
not be able to assert a claim against the Landlord. Despite all of these waivers by the Tenant, there
was no reciprocal waiver from the Landlord. Moreover, to add “insult to injury,” the Lease
obligated the Tenant to pay 70% of the Landlord’s insurance premiums as part of the operating
expenses, but this factor alone was not enough for the court to find an implied waiver of
subrogation on the part of the Landlord.
Indiana first adopted the case-by-case rule for determining whether a Landlord’s insurer
could bring subrogation action against a negligent Tenant for damage to the leased premises in
2014 in LBM Realty, LLC v. Mannia, 19 N.E.3d 379 (Ind. App. 2014). In that case, which contains
an extensive summary of the so-called “Sutton Rule” (the majority rule) and the minority rule, the
court concluded the Landlord’s insurance company was entitled to bring a subrogation action
against a residential apartment Tenant who had caused a fire for damages to the unit she leased.
However, because the court concluded there was no clear and enforceable provision in the Lease
that would have put the Tenant on notice she would be responsible for damage she caused to areas

of the multi-unit apartment building outside of her leased premises, the court determined the
insurance company could not seek recovery for those amounts from the Tenant.
In a more recent commercial lease case, still applying the case-by-case approach, the
Indiana Court of Appeals distinguished the holding in the LBM Realty case. See Youell v.
Cincinnati Insurance Co., 117 N.E.3d 639 (Ind. Ct. App. 2018). The Youell case involved a
subrogation claim by a Landlord’s insurer against a commercial Tenant. When the building was
damaged by a fire, the Landlord’s insurer paid $227,653 to repair the damage. The Tenant filed a
motion for judgment on the pleadings on the insurer’s subrogation claim, arguing the insurer had
no right to a subrogation claim against the Tenant for the loss. The court agreed, holding:
the Commercial Lease Agreement unambiguously provides that Landlord would
insure the building and Tenant would insure its personal property inside the
building. . . . Landlord and Tenant’s agreement to insure was thus an agreement to
provide both parties with the benefits of the insurance and expressly allocated the
risk of loss in case of fire to insurance. 117 N.E.3d at 642.
The court was able to distinguish the Youell case from the LBM Realty case because in the
LBM Realty case the Lease did not require the Landlord to maintain property insurance and only
recommended that the Tenant obtain renter’s insurance. As a result, the parties’ expectations with
respect to liability for damage to the leased premises was unknown. 117 N.E.3d at 643.
If the tables are turned and the Landlord negligently damages the property of the Tenant,
courts are more reluctant to recognize an implied waiver in the case of an insured Tenant and a
negligent Landlord causing damage to a Tenant’s property. The reason for the distinction is that
there is no payment of the insurance through rent, no surrender clause applicability, and probably
no reasonable expectation on the part of the Landlord to be free from liability.10
Multijurisdictional Practice Issues
With all of the conflicting common law in various jurisdictions as to whether a Lease that
is silent on the question of whether the Landlord and Tenant intended to waive their rights of
recovery, and thereby their respective insureds’ rights of subrogation, any attorney negotiating a
Lease for property in a jurisdiction other than one in which he or she is admitted to practice, should
consider making sure the Lease does include an explicit waiver of such rights or a provision
explicitly stating the insurer’s right of subrogation is not waived. In most situations, it would be
to both parties’ benefit to have recovery for property losses limited to the insurance insuring the
damaged property. Typically, that means the Landlord’s property insurance policy would cover
losses to the building and the Tenant’s property insurance policy would cover losses to the
Tenant’s trade fixtures and personal property.
Even then, however, there are many other potentially unique local law issues to consider.
First, what if there is a state statutory prohibition on the right to waive recovery against a negligent
party? For example, in Illinois, a Landlord cannot be indemnified by a Tenant against its own
negligence, and any provision in a Lease that purports to exempt the Landlord for its own
negligence, or that of its “agents, servants or employees” is “void and against public policy and
wholly unenforceable.” 765 ILCS 705/1(a). On its face, the language in the statute might appear

to address “exculpatory” provisions (i.e., those that seek to relieve Landlords from their own
negligence (or that of their agents, servants or employees)) rather than “indemnity” provisions.
However, the statute was applied to a void an entire lease indemnity provision in Economy
Mechanical Industries, Inc. v. T.J. Higgins Co., 689 N.E.2d 199, 294 Ill. App. 3d 150, 228 Ill. Dec.
327 (1st Dist. App. 1997). The lease provision, which was from a familiar form used by a number
of smaller Landlords in Illinois at that time, read as follows:
Lessee covenants and agrees that he will protect and save and keep the Lessor
forever harmless and indemnified against and from any penalty or damages or
charges imposed for any violation of any laws or ordinances, whether occasioned
by the neglect of Lessee or those holding under Lessee, and that Lessee will at all
times protect, indemnify and save and keep harmless the Lessor against and
from any and all loss, cost, damage or expense, arising out of or from any
accident or other occurrence on or about the Premises, causing injury to any
person or property whomsoever or whatsoever and will protect, indemnify and
save and keep harmless the Lessor against and from any and all claims and against
and from any and all loss, costs, damage or expense arising out of any failure of
Lessee in any respect to comply with and perform all the requirements and
provisions hereof.
Relying on an earlier Illinois case, the Economy court held that the statute also prohibited a lease
clause that sought to indemnify the Landlord for its own negligence. According to the court, the
lease clause in question was sufficiently broad to include indemnification for the Landlord’s own
negligence and was therefore void for all purposes and could not be enforced. 689 N.E.2d at 203.
What is most troubling about the Economy case for drafters of Illinois Leases is that it
involved a claim for indemnification brought by the Landlord arising out of a suit by one of the
Landlord’s employees who was injured while on the leased premises. According to the opinion,
the complaint did not contain any detail on how the employee was injured or whose negligence
caused the employee’s injury. However, the court found it was not important as to whether the
Landlord was seeking to be indemnified for its own negligence or that of the Tenant. Id. As a
result of this case and the earlier one relied upon by the Economy court, Landlords in Illinois have
had to make certain the exculpatory and indemnification provision in their Leases specifically
provide they are not intended to exculpate or indemnify the Landlord against its own negligence
or that of the Landlord’s agents, servants or employees.
Lawyers in other jurisdictions sometimes draft clauses in their commercial leases to make
the Landlord liable only for its gross negligence (in other words, thereby exculpating it from
liability for damage to property of the Tenant or injury to persons caused by the Landlord’s
ordinary negligence) or obligating the Tenant to indemnify the Landlord from everything other
than the Landlord’s gross negligence or willful misconduct. As noted above, these types of
provisions are not enforceable in Illinois, and if not carefully drafted, under the Economy case may
negate an entire indemnity provision, including provisions in which the Tenant indemnifies the
Landlord for the Tenant’s negligence, gross negligence or willful misconduct.
Later cases in Illinois have drawn a distinction between an agreement to indemnify a
Landlord for its own negligence, which would be void in Illinois, and an agreement to insure or

provide insurance for the benefit of the Landlord, such as by naming the Landlord as an additional
insured on the Tenant’s CGL policy. Such agreements are enforceable in Illinois,11 although there
still may be problems and issues lurking in those clauses. For example, what if one of the parties
is self-insured? But, that is another can of worms that can’t be covered in this short article, and
will have to be addressed at a later date.
After the Economy case was decided, the Illinois statute was amended to specifically allow
a Landlord under a non-residential lease to be exempted from liability for property damage. See
765 ILCS 705/1(b). Accordingly, provisions in a commercial lease that exempt or exculpate the
Landlord for liability for damage to the Tenant’s personal property are not void in Illinois.
Because the common law and statutory law in other jurisdictions may not be the same as
that of an attorney’s home state in which he or she is admitted to practice, even if the jurisdiction
in which the leased premises are located has adopted a version similar to Model Rule 5.5 with
respect to allowing a non-licensed attorney to practice law (i.e., engage in a multijurisdictional
practice) in that jurisdiction,12 it may not be wise to act without consulting with local counsel.13
Under Model Rule 5.5, a lawyer not admitted to practice in a jurisdiction is permitted to engage in
the practice of law in that jurisdiction only under specified conditions. Not all states have adopted
the same conditions, and there are different degrees to which the local bars or disciplinary
authorities undertake to investigate the activities of lawyers from other jurisdictions. Thus, caution
should be used and the rules of a local jurisdiction should be consulted before undertaking
representation of a Tenant (or a Landlord) in a leasing matter involving premises located in a
jurisdiction in which you are not admitted to practice. The American Bar Association’s website
includes a number of resources, including links to the Rules of Professional Conduct adopted in
all jurisdictions, and summaries of the states’ implementation of the ABA’s multijurisdictional
practice policies and Model Rules.
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ISO Form CP 00 90 07 88 Commercial Property Conditions Form. The following provision, which is
contained in the ISO form of Commercial Property Conditions, is the provision that grants the insurer a contractual
right to recover amounts paid by the insurer to others under the policy from third persons that may be liable to the
insured for such amounts (i.e., a contractual right of subrogation) (highlighting and emphasis added by authors):
I.

TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US

If any person or organization to or for whom we make payment under this coverage part has rights
to recover damages from another, those rights are transferred to us to the extent of our payment.
That person or organization must do everything necessary to secure our rights and must do nothing
after loss to impair them. But you may waive your rights against another party in writing:
1.

Prior to a loss to your covered property or covered income.

2.

After a loss to your covered property or covered income only if, at time of loss, that party
is one of the following:
a.

Someone insured by this insurance;

b.

A business firm:

c.

(1)

Owned or controlled by you; or

(2)

That owns or controls you; or

Your tenant.

This will not restrict your insurance.
2

ISO Additional Insured Forms For Contractor Insurance Policies. For example, under certain ISO forms
of Additional Insured endorsements (see e.g., ISO CG 20 33 04 13 Additional Insured – Owners, Lessees or
Contractors – Automatic Status When Required in Construction Agreement with You and ISO CG 20 37 04 13
Additional Insured – Owners, Lessees or Contractors – Completed Operations), the additional insured insurance only
includes persons for whom the contractor is performing operations when the contractor and the named insured have
entered into an agreement calling for the additional insured to be added as an additional insured or where the
contractor’s work is performed for the additional insured. If the Tenant hires a contractor, even if the construction
contract calls for the Landlord to be named as an additional insured, the Landlord will not be covered under these
forms of Additional Insured endorsements because the operations or work will not be performed for the Landlord or
under an agreement with the Landlord. However, if the Tenant’s contractor obtains an ISO CG 20 38 04 13 Additional
Insured – Owners, Lessees or Contractors – Automatic Status for Other Parties When Required in Written
Construction Agreement form of additional insured endorsement, the Landlord would be considered an additional
insured as long as the construction contract between the Tenant and the contractor specifically provides that the
Landlord will be added as an additional insured on the contractor’s CGL policy, subject to the other limitations in that
endorsement form.
ISO Form of “Waiver of Subrogation” Endorsement. ISO does issue a CGL policy endorsement ISO
form CG 24 04 10 93 – Waiver of Rights of Recovery Against Others to Us. This form specifically names the person
or organization with respect to which the insurer waives its right of recovery, but it is limited to payments made for
injury or damage arising out of the insureds “ongoing operations” or the insured’s “work” done under a contract with
the person or organization named and included in the “products and completed operations hazard.” Thus, it appears
to apply primarily to CGL policies issued to contractors and for the benefit of a property owner for whom the contractor
is performing work or operations, and would not apply to a Landlord where the Tenant is contracting with the
contractor to perform work and on the Landlord’s property.
3
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Waiver of Subrogation Factored in Advance into Insurer’s Risk and Premium. E. Patterson, ESSENTIALS
(1935) made the following text book argument for this business practice:
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[Subrogation] plays no part in the rate schedules (or only a minor one), and no reduction is made in insuring
interest, such as that of the secured creditor, whether the subrogation right will obviously be worth something.
Hence, in such case, no reason appears for extending it. Even as to tortfeasors, it is arguable that since
insurers take the risk of negligence losses, they should not shift the loss to another.
5

Fifty-State Survey on Landlord/Tenant Subrogation Rights. For a comprehensive survey of the law in
all fifty states as to whether they allow subrogation, deny subrogation or determine the right of an insurance company
to exercise a right of subrogation on a case-by-case basis in the context of the Landlord/Tenant relationship, see
Matthiesen, Wickert & Lehrer, S.C. (“MWL”), “Landlord/Tenant Subrogation in All 50 States” (last updated 5/20/19)
available at https://www.mwl-law.com/wp-content/uploads/2013/03/landlord-tenant-subrogation-in-all-50-states.pdf
(last visited April 6, 2019).
6

Majority Rule: Implied Coinsured Negates Equitable Subrogation. In circumstances where the Lease does
not contain a waiver of claims and a waiver of subrogation, the insurer’s right to recover against a person other than
its insured rests on the basic principle of law, equitable subrogation. A majority of courts follow the rule that a
lessor’s property insurer may not subrogate against a lessee whose negligence has caused damage to the lessor’s
property. These courts have found that the lessee is an implied coinsured under the insured’s property insurance
policy. Some of these courts have concluded that the Landlord’s agreement to procure property insurance covering
the building implies an obligation by the Landlord to insure the building for the benefit of both the Landlord and the
Tenant. Others of these courts have reasoned that the Tenant has indirectly paid for the insurance, either through rent
or through expense pass through.
See FRIEDMAN ON LEASES (5th ed. 2011), § 9.11; and CONTRACTUAL RISK TRANSFER Subrogation in Real Property
Leases - The Implied Coinsured Approach (“Sutton Rule”) [International Risk Management, Inc. (IRMI) last visited
on line April 6, 2019 https://www.irmi.com/online/crt/ch005/1l05f000/al05f010.aspx ) discussing the following cases
supporting the results of the Sutton Rule in addition to Sutton v. Jondahl, 532 P.2d 478 (Okla. Ct. App. 1975): Hanover
Ins. Co. v. Honeywell, Inc., 200 F. Supp.2d 1305 (N.D. Okla. 2002); Morris Zeligson Props., LLC. v. South E. Auto

Trim, Inc., 99 P.3d 744 (Okla. Ct. Ap. 2004); Tri-Par Invs. LLC. v. Sousa, 680 N.W.2d 190 (Neb. 2004); DiLullo v.
Joseph, 792 A.2d 819 (Conn. 2002); and Dattel Family Ltd. P’ship v. Wintz, 250 S.W.3d 883 (Tenn. Ct. App. 2007).
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Minority Rule: No Implication of Coinsured Status. See FRIEDMAN ON LEASES (5th ed. 2011), § 9.12 No
Implication of Coinsured Status Unless Explicitly and Unambiguously Stated Otherwise in the Lease; and
CONTRACTUAL RISK TRANSFER Subrogation in Real Property Leases - The Anti-Sutton Approach (Subrogation
Permitted) [International Risk Management, Inc. (IRMI) last visited on line April 6, 2019
https://www.irmi.com/online/crt/ch005/1l05f000/al05f010.aspx ) discussing the following cases for the Anti-Sutton
Rule: 56 Assocs. ex. rel. Paolino v. Friedband, 89 F.Supp.2d 189 (D.R.I. 2000); Koch v. Spann, 92 P.3d 146 (Or. Ct.
App. 2004); Neubauer v. Hostetter, 485 N.W.2d 87 (Iowa 1992) and citing the following commentator’s criticism of
the Sutton Rule, J. Appleman, INSURANCE LAW AND PRACTICE § 4055, at 78 (1991 Supp.):
Sutton, the leading modern case denying subrogation of lessees, cites no cases for the proposition that the
lessee is a co-insured of the lessor, comparable to a permissive user under an auto insurance policy. Contrary
to the court’s statements, the fact both parties had insurable interests does not make them co-insureds. The
insurer has a right to choose whom it will insure and it did not choose to insure the lessees, and under this
holding the lessee could have sued the insurer for loss due to damage to the realty, e.g. loss of use if policy
provides such coverage. Cases following Sutton, however, have at least impliedly restricted the co-insurance
relationship to one limited solely to the purpose of prohibiting subrogation.
New Jersey. In Ace American Ins. Co. v. American Medical Plumbing, Inc. 2019 WL 1474065 (Superior Ct., App.
Div. April 4, 2019) (construing the AIA A201 Waiver of Subrogation provisions), the court found in the AIA form a
clear contractual waiver by the owner (Equinox Development Corporation of its insurer’s (Ace American Ins. Co.)
subrogation right. In doing so it focused on the waiver “to the extent covered by insurance” language of the contract.
One of the contractor’s (Grace Construction Management Company LLC) Work was for the “core and shell”. Other
contractors were performing work on the interior and furnishings. The core and shell contractor subcontracted the
plumbing work to American Medical Plumbing, Inc. After the work under the American Medical Plumbing
subcontract was completed, a water main failed and flooded the property (a health club). The Equinox’s insurer paid
$1.2 million for property damage to the property. Only $8,000 was for damage to the core and shell and the balance
was apparently for damage to internal construction, furnishings and equipment. Ace sued American claiming it was
at fault for the water-main break and sought recovery of its payments to Equinox. ACE argues that its claim against
American is not the kind that A201 subjects to a subrogation waiver. ACE contends that the subrogation waiver under
section 11.3.7 has a spatial limit, applying only to claims for damage to the Work itself but not adjacent property, as
well as a temporal limit, applying only to claims arising before construction is complete. Since the bulk of the water
damage affected not the health club’s “core and shell” but its internal construction and furnishings, and since the claim
here arose after the Work was completed, ACE concludes that section 11.3.7 does not restrict it from suing American.
The court was called on to construe the following AIA provisions (authors added underlining and bold emphasis):
§ 11.3 PROPERTY INSURANCE
§ 11.3.1 Unless otherwise provided, the Owner shall purchase and maintain, in a company or companies
lawfully authorized to do business in the jurisdiction in which the Project is located, property insurance written
on a builder’s risk “all-risk” or equivalent policy form in the amount of the initial Contract Sum, plus value
of subsequent Contract Modifications and cost of materials supplied or installed by others, comprising total
value for the entire Project at the site on a replacement cost basis without optional deductibles. Such property
insurance shall be maintained, unless otherwise provided in the Contract Documents or otherwise agreed in
writing by all persons and entities who are beneficiaries of such insurance, until final payment has been made
as provided in Section 9.10 or until no person or entity other than the Owner has an insurable interest in the
property required by this Section 11.3 to be covered, whichever is later. This insurance shall include interests
of the Owner, the Contractor, Subcontractors and Sub-subcontractors in the Project.
§ 11.3.1.1 Property insurance shall be on an “all-risk” or equivalent policy form and shall include, without
limitation, insurance against the perils of fire (with extended coverage) and physical loss or damage including,
without duplication of coverage, theft, vandalism, malicious mischief, collapse, earthquake, flood, windstorm,
falsework, testing and startup, temporary buildings and debris removal including demolition occasioned by
enforcement of any applicable legal requirements, and shall cover reasonable compensation for Architect’s
and Contractor’s services and expenses required as a result of such insured loss.

§ 11.3.5 If during the Project construction period the Owner insures properties, real or personal or both, at or
adjacent to the site by property insurance under policies separate from those insuring the Project, or if after
final payment property insurance is to be provided on the completed Project through a policy or policies other
than those insuring the Project during the construction period, the Owner shall waive all rights in accordance
with the terms of Section 11.3.7 for damages caused by fire or other causes of loss covered by this separate
property insurance. All separate policies shall provide this waiver of subrogation by endorsement or
otherwise.
§ 11.3.7 WAIVERS OF SUBROGATION
The Owner and Contractor waive all rights against (1) each other and any of their subcontractors, subsubcontractors, agents and employees, each of the other, and (2) the Architect, Architect’s consultants,
separate contractors described in Article 6, if any, and any of their subcontractors, sub-subcontractors, agents
and employees, for damages caused by fire or other causes of loss to the extent covered by property insurance
obtained pursuant to this Section 11.3 or other property insurance applicable to the Work, except such rights
as they have to proceeds of such insurance held by the Owner as fiduciary. The Owner or Contractor, as
appropriate, shall require of the Architect, Architect’s consultants, separate contractors described in Article
6, if any, and the subcontractors, sub-subcontractors, agents and employees of any of them, by appropriate
agreements, written where legally required for validity, similar waivers each in favor of other parties
enumerated herein. The policies shall provide such waivers of subrogation by endorsement or otherwise. A
waiver of subrogation shall be effective as to a person or entity even though that person or entity would
otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance premium directly
or indirectly, and whether or not the person or entity had an insurable interest in the property damaged.
The court held that Ace’s rights of subrogation were waived by the AIA provisions. The court stated
We are unpersuaded by these arguments. ACE misconstrues the basic structure of the two subrogation-waiver
provisions. Section 11.3.7 applies the waiver to any insured damage, whether occurring during or after
construction, whether to the Work, to the Project, or to other insured property – so long as the policy covering
the damage falls within one of the two categories identified: “property insurance obtained pursuant to this
Section 11.3” or “other property insurance applicable to the Work.” Augmenting section 11.3.7, section
11.3.5 extends the waiver even to damage insured by a discrete policy. Thus, the waiver applies “[i]f during
the Project construction period the Owner insures properties, real or personal or both, at or adjacent to the
site by property insurance under policies separate from those insuring the Project.” (Emphasis added). The
waiver also applies “if after final payment, property insurance is to be provided on the completed Project
through a policy or policies other than those insuring the Project during the construction period.” (Emphasis
added).
ACE’s blanket all-risk policy fell within both categories of coverage subject to section 11.3.7. Its builder’s
risk coverage constituted “property insurance obtained pursuant to this section 11.3” because it met the
builder’s risk insurance requirement. … Moreover, inasmuch as the ACE policy exceeded the coverage
required by section 11.3.1, it was also “other property insurance applicable to the Work.”
Since the all-risk coverage both satisfied A201’s insurance requirement and was “applicable to the Work,”
section 11.3.7 waived all claims for damages “to the extent covered” by the policy. … Thus, even where the
damages are almost entirely non-Work-related, as they were here, the subrogation waiver applies, because
the policy also covered the Work-related damages. Thus, even where the damages are almost entirely nonWork-related, as they were here, the subrogation waiver applies, because the policy also covered the Workrelated damages.
Texas. Courts in Texas have not expressly addressed the Sutton’s Rule or the Anti-Sutton Rule. However, in Wichita
City Lines, Inc. v. Puckett, 295 S.W.2d 894 (Tex. 1956), the Texas Supreme Court held that where the Lease merely
provided that the Landlord agreed to carry fire and extended coverage insurance on the building, part of which was
occupied by the Landlord, there was no duty on the Landlord to procure insurance for the benefit of the Tenant, and
the Landlord’s insurers were not precluded from obtaining a subrogated cause of action to recoup its policy proceeds
on account of fire caused by the Tenant’s negligence. The court rejected the Tenant’s contention that the intent of the
parties for including a covenant of the Landlord to insure its own building (presumably the cost of which was built
into the rent) was to exculpate the Tenant for its own negligence.
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Section 227 of the New York Property Law:

§ 227. When tenant may surrender premises. Where any building, which is leased or occupied, is destroyed
or so injured by the elements, or any other cause as to be untenantable, and unfit for occupancy, and no
express agreement to the contrary has been made in writing, the lessee or occupant may, if the destruction or
injury occurred without his or her fault or neglect, quit and surrender possession of the leasehold premises,
and of the land so leased or occupied; and he or she is not liable to pay to the lessor or owner, rent for the
time subsequent to the surrender. Any rent paid in advance or which may have accrued by the terms of a
lease or any other hiring shall be adjusted to the date of such surrender.
9

Case-by-Case Rule in Other States as to Whether Subrogation is Permitted. See CONTRACTUAL RISK
TRANSFER Subrogation in Real Property Leases - The Case-by-Case Approach [International Risk Management, Inc.
(IRMI) last visited on line April 6, 2019 https://www.irmi.com/online/crt/ch005/1l05f000/al05f010.aspx ) discussing
a number of cases employing the Case-by-Case Approach. One of those recent cases was an unpublished opinion
from California. Western Heritage Ins. Co. v. Frances Todd, Inc., 2019 WL 1450731 (Ct. App., 1 st Dist., Div. 5
March 4, 2019). In Western Heritage, the court was faced with determining whether a commercial condominium
association insurer could subrogate against the unit owner’s allegedly negligent tenant for losses paid by the insurer
to cover damage to the unit and other nearby property due to a fire. The Tenant, which operated a furniture
manufacturing business, allegedly knew about faulty wiring in the unit that apparently was the cause of the fire and
kept flammable staining materials inside the unit. The property insurer issued property insurance to the condominium
association pursuant to the following provisions in the condominium Declaration of Codes, Covenants and
Restrictions (CC&Rs) referenced by the court:
Article 13.1 of the CC&Rs applicable to the property requires the Association to “obtain and maintain a
master or blanket policy of all risk property insurance coverage for all Improvements within the Project,
insuring against loss or damage by fire or other casualty. ... The policy shall name as insured the Association,
the Owners and all Mortgagees of record, as their respective interests may appear.” Article 13.3 of the
CC&Rs provides in part, “Any insurance maintained by the Association shall contain [a] ‘waiver of
subrogation’ as to the Association, its officers, Owners and the occupants of the Units and Mortgagees. ...”
Article 13.4 prohibits an individual owner from obtaining fire insurance while allowing an owner to obtain
individual liability insurance. Article 3.1 requires that all “occupants and tenants” comply with the CC&Rs.
The court noted that the Lease between the condominium owner and the Tenant contained the following provisions:
Paragraph 5 of the Lease provided, “Lessee shall not commit waste, nor carry on any activity which would
destroy or impair the quiet enjoyment of other lessees in the building of which the Premises form a part.”
Paragraph 6 required the Lessee to keep the Premises in good repair. Paragraph 8(A) required the Lessee to
“keep in force a public liability insurance policy covering the leased Premises, including parking areas, if
any, included in this Lease, insuring Lessee and naming Lessor as an additional insured. ... Said insurance
policy shall have minimum limits of coverage of $ 1,000,000 in the aggregate.” (Italics added.) The Lease
did not specify which party (Lessor or Lessee) would carry fire insurance.
Paragraph 9(B) of the Lease, entitled “Lessor’s Right to Recover Damage(s),” provided, “Such efforts as
Lessor may make to mitigate damages caused by Lessee’s breach of this Lease shall not constitute a waiver
of Lessor’s right to recover damages against Lessee hereunder. Nor shall anything herein contained affect
Lessor’s right to indemnification against Lessee for any liability arising prior to the termination of this Lease
for personal injuries or property damage resulting from the acts or omissions of Lessee, and Lessee hereby
agrees to indemnify and hold Lessor harmless from any such injuries or property damages ... except for
damages occasioned by Lessor’s intentional or grossly negligent acts.”
Paragraph 11 of the Lease provided in relevant part, “Lessee agrees to surrender the Premises at the
termination of the tenancy herein created, in substantially the same condition as they were on the
Commencement Date, reasonable wear and tear, casualty, and any alterations, improvements, and/or
additions which are the property of Lessor under Paragraph 7 excepted.” Paragraph 19 allowed either party
to terminate the lease when damage due to fire, other casualty or eminent domain rendered ten percent or
more of the property “untenantable.” In the event the fire, other casualty or taking rendered less than ten
percent of the property untenantable, “the Lessor shall proceed to repair the Premises and/or the building
and/or the property of which the Premises are a part to the extent of any insurance proceeds received on
account of a Casualty. ...”
The court held:

In this case, we conclude the Western Heritage policy was maintained for defendants’ benefit and that
summary judgment was properly granted in their favor.
First, the Lease in this case required defendants to obtain only liability insurance, not fire insurance. The
implication was that fire insurance would be carried by the lessor, de Carion. William R. de Carion was an
additional named insured on the insurance policy purchased by the Association, as the CC&Rs governing the
property required.
Second, owners such as de Carion were prohibited by the CC&Rs from purchasing an individual fire policy,
as were “occupants” and “tenants” of the premises to whom the CC&Rs applied. (See Policy, [¶] [¶] 3.1,
13.4.) Defendants could not, therefore, purchase their own first-party fire insurance for the structure (a
structure in which they held no ownership interest).
Third, the yield-up clause in this case provided that defendants, as lessees, agreed to “surrender the Premises
at the termination of the tenancy herein created, in substantially the same condition as they were on the
Commencement Date, reasonable wear and tear, casualty, and any alterations, improvements, and/or
additions which are the property of the Lessor under Paragraph 7 excepted.” (Lease, [¶] 11, italics added.)
“Casualty” includes damage from fire.
… But whether or not de Carion was named as an insured under the first party fire provisions, the CC&Rs,
which formed a contract between de Carion and the Association (citations omitted), contemplated that he
would be. They also provided that in any such policy, the Association secure a waiver of any right the
insurance company might have to a subrogation action against the owners or tenants of the project. It would
be inequitable under these circumstances to treat the Association as the sole insured for purposes of Western
Heritage’s right to bring a subrogation action to recover amounts paid under its fire policy.
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Tenant Damaged by Landlord. See Ann Peldo Cargile, Implied Waivers of Subrogation in Leases, 12
PROB. & PROP. 22, 27 (1998).
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Obligation to Insure vs. Obligation to Indemnify. See, e.g., Clarendon America Ins. Co. v. Prime Group
Realty Services, Inc., 907 N.E.2d 6, 389 Ill. App. 3d 724 (1 st Dist. App. 2009). Consistent with the insurance
requirements in the Lease, the Tenant procured an insurance policy from Clarendon America Insurance Company
(“Clarendon”) that listed the Landlord as an additional insured. However, the policy included an endorsement that
excluded coverage for any additional insured for its own acts or omissions. The underlying claim that led to the
opinion involved an injury suffered by an employee of the Tenant while that employee was on the rooftop of the
Landlord’s building after he repaired the HVAC system on the roof of the building. Clarendon agreed to defend the
Landlord under a reservation of rights “to the extent that it determined that [the Tenant’s employee’s] injuries are the
result of [Landlord’s] negligence because the Landlord was named as an additional insured under the Tenant’s CGL
policy. The Landlord filed a third party complaint against the Tenant, claiming the Tenant had failed to procure the
CGL insurance required under the Lease. The Landlord appealed a motion for summary judgment in favor of the
Tenant on the issue of whether the Tenant had breached its obligations under the Lease because it had no obligation
to insure or indemnify the Landlord against the Landlord’s own negligence. The court noted that the obligation to
insure is different from an obligation to indemnify because the obligation to indemnify requires the party agreeing to
indemnify the other “to assume all responsibility for any injuries or damages” whereas a promise to insure requires
that party to agree to “procure insurance and pay premiums” citing the Sears case discussed in Part V.C (Best Practice
Tips - Importance of Reviewing Insurance Policies Against Indemnification Obligations). “A promise to insure
relieves the promisor of responsibility” in the event of an injury or damages once the insurance is obtained.” Sears,
Roebuck and Co. v. Charwil Associates Ltd. Partnership, 864 N.E.2d 869, 875 (1st Dist. 2007).
Although the court acknowledged the premises may include areas in addition to leased areas, the Clarendon court
held that the Tenant had satisfied its obligation to procure insurance for the premises as defined in the Lease, which
included a specifically defined space in the plaza level and basement level of the building that was shown in a plan
attached to the Lease. The court also noted that the insurance provision obligated the Tenant to procure insurance
regardless of whether the Landlord or the Tenant was negligent. Nevertheless the provision was held to be valid and
enforceable. Why? Because a waiver of claims coupled with an indemnity provision must prohibit the Landlord from
being indemnified for its own negligence to be enforceable and is different from a promise by the Tenant to procure
insurance covering the Landlord’s negligent acts, which is valid even under circumstances where an agreement to
indemnify the Landlord for its own negligence would not have been valid. However, the Tenant breached its

obligation to procure insurance covering the Landlord’s own acts or omissions, which did not contain the same carveout for the Landlord’s negligent acts that the Lease indemnity provision contained.
The lessons to be learned here are to be sure the parties understand what areas each is to insure (here the Landlord
was to have insured its activities in areas that were not a part of the premises, and the Tenant’s obligation was to insure
activities within the leased premises), and in the case of the Tenant, to make sure if it is to insure the Landlord against
the Landlord’s own negligent acts, it must obtain the proper additional insured endorsement to its policy. There are
various forms of Additional Insured Endorsements for commercial general liability insurance policies that were last
updated in April 2013. Who is included in the definition of additional insured and what liability is covered under each
specific endorsement does vary to some extent, so the one that is appropriate for a given situation may not be the
correct one for a different situation. The best thing to do is to insist on obtaining and reviewing the actual endorsement
that is attached to the Tenant’s policy.
12

Model Rule 5.5 and the version of the Model Rule 5.5 as adopted in various states are set forth below:
Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic and
continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in
this jurisdiction.
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from
practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:
(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction
and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or
another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or
order to appear in such proceeding or reasonably expects to be so authorized;
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternative resolution proceeding in this or another jurisdiction, if the services arise out of or
are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted
to practice and are not services for which the forum requires pro hac vice admission; or
(4) are not within paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related to the
lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.
(d) A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and not
disbarred or suspended from practice in any jurisdiction or the equivalent thereof, or a person
otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction, may
provide legal services through an office or other systematic and continuous presence in this
jurisdiction that:
(1) are provided to the lawyer’s employer or its organizational affiliates, are not services for
which the forum requires pro hac vice admission; and when performed by a foreign lawyer and
requires advice on the law of this or another U.S. jurisdiction or of the United States, such
advice shall be based upon the advice of a lawyer who is duly licensed and authorized by the
jurisdiction to provide such advice; or
(2) are services that the lawyer is authorized by federal or other law or rule to provide in this
jurisdiction.
(e) For purposes of paragraph (d):

(1) the foreign lawyer must be a member in good standing of a recognized legal profession in a
foreign jurisdiction, the members of which are admitted to practice as lawyers or counselors at
law or the equivalent, and subject to effective regulation and discipline by a duly constituted
professional body or a public authority; or,
(2) the person otherwise lawfully practicing as an in-house counsel under the laws of a foreign
jurisdiction must be authorized to practice under this Rule by, in the exercise of its discretion,
[the highest court of this jurisdiction].
The version of Rule 5.5 adopted in Illinois reads as follows:
RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF
LAW
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in
that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous
presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this
jurisdiction.
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice
in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:
(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and
who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or
another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to
appear in such proceeding or reasonably expects to be so authorized;
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice admission; or
(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice.
(d) A lawyer admitted in another United States jurisdiction or admitted or otherwise authorized to practice
in a foreign jurisdiction, and not disbarred or suspended from practice in any jurisdiction or the equivalent
thereof, may provide legal services through an office or other systematic and continuous presence in this
jurisdiction that:
(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which
the forum requires pro hac vice admission; or
(2) are services that the lawyer is authorized to provide by federal law or other law or rule to provide in
of this jurisdiction.
(e) For purposes of paragraph (d), the foreign lawyer must be a member in good standing of a recognized
legal profession in a foreign jurisdiction.
Adopted July 1, 2009, effective January 1, 2010; amended Oct. 15, 2015, eff. Jan. 1, 2016.
The California version of Rule 5.5, which was adopted effective November 1, 2018, and which are not as expansive
as those adopted in Illinois or New York, reads as follows:
Rule 5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law
(Rule Approved by the Supreme Court, Effective November 1, 2018)

(a) A lawyer admitted to practice law in California shall not:
(1) practice law in a jurisdiction where to do so would be in violation of regulations of
the profession in that jurisdiction; or
(2) knowingly* assist a person* in the unauthorized practice of law in that jurisdiction.
(b) A lawyer who is not admitted to practice law in California shall not:
(1) except as authorized by these rules or other law, establish or maintain a resident
office or other systematic or continuous presence in California for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice
law in California.
Rule 9.48 of the California Rules of Court addresses non-litigating attorneys temporarily in California to provide legal
services, and reads as follows:
Rule 9.48. Nonlitigating attorneys temporarily in California to provide legal services
(a) Definitions
The following definitions apply to terms used in this rule:
(1) ”A transaction or other nonlitigation matter” includes any legal matter other than
litigation, arbitration, mediation, or a legal action before an administrative decisionmaker.
(2) ”Active attorney in good standing of the bar of a United States state, jurisdiction,
possession, territory, or dependency” means an attorney who meets all of the following
criteria:
(A) Is a licensee in good standing of the entity governing the practice of law in each
jurisdiction in which the attorney is licensed to practice law;
(B) Remains an active attorney in good standing of the entity governing the practice
of law in at least one United States state, jurisdiction, possession, territory, or
dependency other than California while practicing law under this rule; and
(C) Has not been disbarred, has not resigned with charges pending, or is not
suspended from practicing law in any other jurisdiction.
(Subd (a) amended effective January 1, 2019; adopted as subd (h) effective November 15, 2004;
previously relettered effective January 1, 2007.)
(b) Requirements
For an attorney to practice law under this rule, the attorney must:
(1) Maintain an office in a United States jurisdiction other than California and in which
the attorney is licensed to practice law;
(2) Already be retained by a client in the matter for which the attorney is providing legal
services in California, except that the attorney may provide legal advice to a potential
client, at the potential client’s request, to assist the client in deciding whether to retain
the attorney;
(3) Indicate on any Web site or other advertisement that is accessible in California either
that the attorney is not a licensee of the State Bar of California or that the attorney is
admitted to practice law only in the states listed; and
(4) Be an active attorney in good standing of the bar of a United States state, jurisdiction,
possession, territory, or dependency.
(Subd (b) amended effective January 1, 2019; adopted as subd (a) effective November 15, 2004;
previously relettered effective January 1, 2007.)

(c) Permissible activities
An attorney who meets the requirements of this rule and who complies with all applicable rules,
regulations, and statutes is not engaging in the unauthorized practice of law in California if the
attorney:
(1) Provides legal assistance or legal advice in California to a client concerning a
transaction or other nonlitigation matter, a material aspect of which is taking place in
a jurisdiction other than California and in which the attorney is licensed to provide
legal services;
(2) Provides legal assistance or legal advice in California on an issue of federal law or of
the law of a jurisdiction other than California to attorneys licensed to practice law in
California; or
(3) Is an employee of a client and provides legal assistance or legal advice in California
to the client or to the client’s subsidiaries or organizational affiliates.
(Subd (c) relettered effective January 1, 2007; adopted as subd (b) effective November 15,
2004.)
(d) Restrictions
To qualify to practice law in California under this rule, an attorney must not:
(1) Hold out to the public or otherwise represent that he or she is admitted to practice law
in California;
(2) Establish or maintain a resident office or other systematic or continuous presence in
California for the practice of law;
(3) Be a resident of California;
(4) Be regularly employed in California;
(5) Regularly engage in substantial business or professional activities in California; or
(6) Have been disbarred, have resigned with charges pending, or be suspended from
practicing law in any other jurisdiction.
(Subd (d) amended and relettered effective January 1, 2007; adopted as subd (c) effective
November 15, 2004.)
(e) Conditions
By practicing law in California under this rule, an attorney agrees that he or she is providing
legal services in California subject to:
(1) The jurisdiction of the State Bar of California;
(2) The jurisdiction of the courts of this state to the same extent as is a licensee of the State
Bar of California; and
(3) The laws of the State of California relating to the practice of law, the State Bar Rules
of Professional Conduct, the rules and regulations of the State Bar of California, and
these rules.
(Subd (e) amended effective January 1, 2019; adopted as subd (d) effective November 15, 2004;
previously amended and relettered effective January 1, 2007.)
(f) Scope of practice
An attorney is permitted by this rule to provide legal assistance or legal services concerning
only a transaction or other nonlitigation matter.
(Subd (f) relettered effective January 1, 2007; adopted as subd (e) effective November 15,
2004.)

(g) Inherent power of Supreme Court
Nothing in this rule may be construed as affecting the power of the Supreme Court of California
to exercise its inherent jurisdiction over the practice of law in California.
(Subd (g) amended and relettered effective January 1, 2007; adopted as subd (f) effective
November 15, 2004.)
(h) Effect of rule on multijurisdictional practice
Nothing in this rule limits the scope of activities permissible under existing law by attorneys
who are not licensees of the State Bar of California.
(Subd (h) amended effective January 1, 2019; adopted as subd (g) effective November 15, 2004;
previously relettered effective January 1,2007.)
Rule 9.48 amended effective January 1, 2019; adopted as rule 967 by the Supreme Court
effective November 15, 2004; previously amended and renumbered effective January 1, 2007.
The Indiana version of Rule 5.5 reads as follows:
Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic
and continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law
in this jurisdiction.
(c) A lawyer who is not admitted to practice in this jurisdiction, but is admitted in another
United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction,
may provide legal services on a temporary basis in this jurisdiction that:
(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a tribunal in
this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to be
so authorized;
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternative dispute resolution proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which
the lawyer is admitted to practice and are not services for which the forum requires
temporary admission; or
(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.
(d) A lawyer who is not admitted to practice in this jurisdiction, but is admitted in another
United States jurisdiction, or in a foreign jurisdiction, and not disbarred or suspended from
practice in any jurisdiction, may provide legal services in this jurisdiction if:
(1) the lawyer does not establish an office or other systematic and continuous presence in
this jurisdiction for the practice of law and the legal services are provided to the
lawyer’s employer or its organizational affiliates and are not services for which the
forum requires temporary admission; or

(2) the services are services that the lawyer is authorized to provide by federal law or other
law of this jurisdiction.
The Michigan version of Rule 5.5 reads as follows:
Rule: 5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by law or these rules, establish an office or other systematic and
continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law
in this jurisdiction.
(c) A lawyer admitted in another jurisdiction of the United States and not disbarred or
suspended from practice in any jurisdiction may provide temporary legal services in this jurisdiction
that:
(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a tribunal in
this or another jurisdiction, if the lawyer or a person the lawyer is assisting is authorized by law
to appear in such proceeding or reasonably expects to be so authorized;
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out
of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice and are not services for which the forum requires pro hac vice admission;
or
(4) are not covered by paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related
to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.
(d) A lawyer admitted in another jurisdiction of the United States and not disbarred or
suspended from practice in any jurisdiction may provide legal services in this jurisdiction that:
(1) are provided to the lawyer’s employer or its organizational affiliates and are not services
for which the forum requires pro hac vice admission; or
(2) are services that the lawyer is authorized by law to provide in this jurisdiction.
The Oregon version of Rule 5.5 reads as follows:
RULE 5.5 UNAUTHORIZED PRACTICE OF LAW;
MULTIJURISDICTIONAL PRACTICE
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic
and continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law
in this jurisdiction.
(c) A lawyer admitted in another jurisdiction, and not disbarred or suspended from practice in
any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a tribunal in
this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by
law or order to appear in such proceeding or reasonably expects to be so authorized;
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternate dispute resolution proceeding in this or another jurisdiction, if the services arise out
of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice and are not services for which the forum requires pro hac vice admission;
(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice; or
(5) are provided to the lawyer’s employer or its organizational affiliates and are not services
for which the forum requires pro hac vice admission.
(d) A lawyer admitted in another jurisdiction, and not disbarred or suspended from practice in
any jurisdiction, may provide legal services in this jurisdiction that are services that the lawyer is
authorized to provide by federal law or other law of this jurisdiction.
(e) A lawyer who provides legal services in connection with a pending or potential arbitration
proceeding to be held in his jurisdiction under paragraph (c)(3) of this rule must, upon engagement
by the client, certify to the Oregon State Bar that:
(1) the lawyer is in good standing in every jurisdiction in which the lawyer is admitted to
practice; and
(2) unless the lawyer is in-house counsel or an employee of a government client in the
matter, that the lawyer
(i) carries professional liability insurance substantially equivalent to that required of
Oregon lawyers, or
(ii) has notified the lawyer’s client in writing that the lawyer does not have such insurance
and that Oregon law requires Oregon lawyers to have such insurance.
The certificate must be accompanied by the administrative fee for the appearance established by the
Oregon State Bar and proof of service on the arbitrator and other parties to the proceeding. Adopted
01/01/05 Amended 01/01/12: Paragraph (e) added. Amended 02/XX/15: Phrase “United States”
deleted from paragraphs (c) and (d), to allow foreign-licensed lawyers to engage in temporary practice
as provided in the rule.
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Competency is another requirement under the Model Rules and the rules adopted in every jurisdiction. See Model
Rule 1.1: “A lawyer shall provide competent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”
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Liquidated Damages in the Commonwealth of Massachusetts
Barbara Trachtenberg and John Sullivan, DLA Piper LLP (US), Boston, MA1
Overview
This article discusses the enforceability of liquidated damages clauses in Massachusetts,
particularly in the context of real estate purchase and sale agreements. It is part of a multi-state
review of this topic undertaken by ACREL’s Acquisitions Committee.
Under Massachusetts law, there is a presumption of the enforceability of liquidated
damages provisions in agreements involving sophisticated commercial enterprises.2 The burden
of establishing that a liquidated damages provision is unenforceable rests with the party
challenging enforcement of the provision.3 A party can meet this burden by showing either: (i)
that at the time the contract was executed, the actual damages that would be caused by a breach
of the contract were not difficult to ascertain, or (ii) that the sum agreed upon as liquidated
damages did not, at the time that the contract was executed, represent a reasonable forecast of
damages expected to occur in the event of a breach, and instead, operated as a penalty.4 To
determine whether a liquidated damages provision was reasonable, Massachusetts courts look at
the circumstances at the time of contract formation, not the actual damages accruing upon a
breach.5 Thus, Massachusetts courts have rejected the “second look” approach where damages
clauses are re-evaluated in light of later circumstances, even in cases in which no actual damages
were incurred and the non-breaching party would receive a windfall as the result of enforcement
of the liquidated damages provision.6
In the context of commercial real estate transactions, Massachusetts courts have held that a
5% liquidated damages clause is reasonable as a matter of law.7 Other acceptable liquidated
damages provisions have ranged from 2% to 20% of the total purchase price, depending on the
reasonableness of the amount at the time of contract formation and the difficulty of assessing
actual damages.8

1

The authors wish to thank Kelsey Dias Tavares from Harvard Law School who performed the primary research for
this article and Shannon Galvin from Boston College Law School who updated the research prior to publication. All
accolades belong to Kelsey and Shannon and all mistakes reside with John and Barbara.
2
See Guerin v. Stacy, 56 N.E. 892 (Mass. 1900) (stating that “when parties say a sum is payable as liquidated
damages, in general, they will be taken to mean what they say and will be held to their word”). See also, Bose Corp.
v. Ejaz, 732 F.3d 17, 24–26 (1st Cir. 2013).
3
See Cummings Props., LLC v. Nat’l Comm. Corp., 869 N.E.2d 617, 622 (2007)
4
Id.
5
See Kelly v. Marx, 705 N.E.2d 1114, 1117–1118 (Mass. 1999). See also, NPS, LLC v. Minihane, 886 N.E.2d 670
(Mass. 2008).
6
See Id.; Perroncello v. Donahue, 859 N.E.2d 827, 832 (Mass. 2007); NRT New England, Inc. v. Moncure, 937
N.E.2d 999, 1003 (Mass. 2010).
7
See Kelly, 705 N.E.2d at 1117; NRT New England, 937 N.E.2d at 1003 (stating that a liquidated damages clause in
a real estate purchase and sale agreement permitting seller to retain a deposit of 5% of the purchase price for buyer’s
default was reasonable and enforceable as a matter of law).
8
See Kunelius v. Town of Stow, 588 F.3d 1 (1st Cir. 2009). See also, Edlow v. RBW, LLC, 688 F.3d 26 (1st Cir.
2012)

EAST\166585266.5

1. Are liquidated damages an exclusive remedy or may the Seller also seek specific
performance?
Absent clear evidence of the intention of the parties to the contrary, under Massachusetts
law, the mere existence of a liquidated damages provision does not necessarily prevent an
action for specific performance. “Liquidated damages clauses do not preclude other
remedies available at law or equity under Massachusetts law, absent clear intention of
parties to the contrary.”9 It is the parties' intention, as expressed through the terms of the
contract, that is controlling in determining whether liquidated damages provisions
preclude other remedies.10 For example, courts have held that claims for specific
performance and for statutory damages are not precluded on grounds that the liquidated
damages clause provides an exclusive remedy unless the liquidated damages provision
includes a statement evincing a clear intent to waive all other remedies.11 “Where the
intent of the parties is that the liquidated damages provision is security for the
performance of the contract rather than an alternative to performance, specific
performance is not barred.”12
2. May the parties create an enforceable option for the Seller to pursue either liquidated
damages or actual damages?
The answer to this question is unclear. In a 2013 lease termination case, the
Massachusetts Superior Court, recognizing that Massachusetts courts had not spoken
definitively on the issue, looked to other jurisdictions and, similar to Florida, Illinois, and
New York, held that “the existence of an option to sue for actual damages has the effect
of turning a liquidated damages provision into an unenforceable penalty provision.”13
However, in that case, the amount of the liquidated damages at the time the remedy was
elected was disproportionate to the actual damages suffered by the non-breaching party.14
Other Massachusetts courts have held that parties may create an enforceable option to
pursue either liquidated damages or actual damages.15 These courts have expressed that
although a contractual option can’t be used as a cover for the enforcement of a penalty, if
it was intended to give a real option…the contract may be enforced.”16

9

See North Am. Consol., Inc. v. Kopka, 644 F.Supp. 191, 193 (D. Mass. 1986); De Blois v. Boylston & Tremont
Corp., 183 N.E. 823 (Mass. 1933).
10
See North Am., 644 F.Supp. at 193.
11
Id.
12
See De Blois, 183 N.E. 823; Rigs v. Sokol, 61 N.E.2d 538 (Mass. 1945); Novelty Bias Binding Co. v. Shevrin, 175
N.E.2d 374 (Mass. 1961).
13
Zuckerman v. Vanu, Inc., 2013 WL 1799859 (Mass. Super. Ct. 2013).
14 Id.
15
See Kulakowski v. Leavitt, 1996 Mass.App.Div. 159 (Mass. Dist. Ct. 1996) (holding that a contract in which the
seller had the option of accepting liquidated damages, the difference between the purchase and sale agreement price
and fair market value, or the actual out of pocket losses, was valid). See also, Schrenko v. Regnante, 537 N.E.2d
1261 (Mass. App. Ct. 1989) (stating that the contract at issue gave the seller the right to consider the damages
unliquidated and to seek additional damages beyond the amount of the forfeited in the deposit) and North Am., 644
F.Supp. at 193 (stating that liquidated damages clauses do not preclude other remedies available at law or equity).
16
See Blay v. Zipcar, 718 F. Supp. 2d 115 (Mass. Dist. Ct., 2010); Avery v. Hughes, 611 F.3d 690 (1st Cir. 2011).

3. If the contract creates an option between liquidated damages and actual damages, may
the Seller elect both?
The Seller may not elect both remedies unless the contract expressly permits it. When a
party elects to retain a deposit as liquidated damages, that party cannot in addition seek
actual damages.17 “The law of contracts is intended to give an injured party the benefit of
the bargain, not the benefit of the bargain and a windfall.”18 Courts have held that
“liquidated damages and actual damages are, absent express language permitting
recovery of both, mutually exclusive remedies, [so] that where an election is permitted,
the election of one remedy bars pursuit of the other.”19
4. If the Seller may decide between liquidated damages and actual damages, but not both,
when must it decide?
If the contract allows the Seller to elect liquidated damages or actual damages (but not
both), then under Massachusetts law, the Seller would likely have to make that election
before or at the time of a default.20
5. Does Massachusetts have a statute addressing liquidated damages?
There is no statute specifically addressing liquidated damages in this context.
6. What is the test for a valid liquidated damages clause?
Under Massachusetts law, a clearly written liquidated damages provision will usually be
enforced provided that: (i) at the time the contract was signed, the actual damages that
would result from a breach were difficult to ascertain, and (ii) the sum agreed upon as
liquidated damages represents a reasonable forecast of damages anticipated to result from
a breach.21 Massachusetts courts have recognized that “actual damages in real estate
transactions are particularly hard to ascertain at the time a contract is entered into because
it is hard to predict when and for what price a property will resell if the deal falls
through.”22 Thus, liquidated damages provisions are particularly appropriate in real estate
purchase and sale agreements.23
7. Who has the burden of proof?

17

See SMS Financial V, LLC v. Conti, 865 N.E.2d 1142 (Mass. App. Ct., 2007) (holding that a liquidated damages
provision “calling for a double recovery” is an unenforceable penalty).
18
Perroncello v. Donahue, 859 N.E.2d 827 (Mass. 2007).
19
Avery v. Hughes, 661 F.3d 690 (1st Cir. 2011) (citing Orr v. Goodwin, 953 A.2d 1190, 1196 (2008)).
20
See Zuckerman v. Vanu, Inc., 2013 WL 1799859 (Mass. Super. Ct. 2013) (holding that an option must be
exercised at or about the same time the breach occurs, and that where a breach occurs long before a seller decides
among contractual remedies, it is unenforceable).
21
Cummings Props., 869 N.E.2d at 622; TAL Financial Corp., 844 N.E.2d 1085.
22
See Kelly, 705 N.E.2d.
23
Id. at 881-82; NRT New England, Inc. v. Moncure, 937 N.E.2d 999, 1003 (Mass. 2010).

Under Massachusetts law, the burden of proof regarding enforceability of liquidated
damages clauses rests on the party seeking to set the liquidated damages provision
aside.24 To be successful, the challenging party must establish that the amount of
liquidated damages is unreasonably and grossly disproportionate to the actual damages
from a breach or unconscionably excessive.25 Any reasonable doubt as to whether a
provision constitutes a valid liquidated damages clause is to be resolved in favor of the
aggrieved party.26
8. As of when is reasonableness tested?
Massachusetts courts have adopted the “single look” approach to the enforceability of
liquidated damages clauses.27 In determining whether the sum agreed upon represents a
reasonable estimate of the anticipated or actual damages, the court examines only the
circumstances at the time of contract formation, regardless of what actual damages may
have accrued at the time of the breach.28 Thus, where liquidated damages clauses are
concerned, Massachusetts courts reject the “second look” approach where the clause is
re-evaluated in light of later circumstances.29 Although there is no bright line separating
an agreement to pay a reasonable measure of damages from an unenforceable penalty
clause, the greater the difficulty either of proving that loss has occurred or of establishing
its amount with requisite certainty, the easier it is to show that the amount fixed as
liquidated damages is reasonable.30
9. What percentage of the purchase price is likely acceptable for liquidated damages?
In terms of a percentage that safely falls within reasonable limits, Massachusetts courts
have held that “5% of the purchase price in a contract for the purchase and sale of real
estate is reasonable as a matter law.”31 While sellers have challenged liquidated damages
of a smaller percentage of the purchase price as being too small, those liquidated
damages clauses have been enforced.32 Massachusetts courts have also allowed liquidated
24

See Town Planning Eng'g Assocs., Inc. v. Amesbury Specialty Co., 342 N.E.2d 706 (Mass. 1976); Hastings
Assocs., Inc. v. Local 369 Bldg. Fund, Inc., 675 N.E.2d 403 (Mass. Ct. App. 1997).
25
See TAL Financial Corp., 844 N.E.2d 1085; Honey Dew Assocs., Inc. v. M & K Food Corp., 241 F.3d 23, 27 (1st
Cir. 2001).
26
TAL Financial Corp., 844 N.E.2d 1085.
27
See Kelly, 705 N.E.2d; Clean Harbors, Inc. v. John Hancock Life Ins. Co., 833 N.E.2d 611, 618 (Mass. Ct. App.
2005).
28
Id.
29
Id. See also, Perroncello v. Donahue, 859 N.E.2d 827 (Mass. 2007); NRT New England, Inc. v. Moncure, 937
N.E.2d 999, 1003 (Mass. 2010).
30
See TAL Financial Corp., 844 N.E.2d 1085; A-Z Servicenter, Inc. v. Segall, 138 N.E.2d 266 (Mass. 1956); Perfect
Solutions Inc. v. Jereod, Inc., 974 F.Supp. 77, 83 (D. Mass. 1997).
31
Kelly v. Marx, 705 N.E.2d 1114 at 1117 (Mass. 1999); See also, NRT New England, 937 N.E.2d at 1003
(enforcing a liquidated damages clause in agreement for purchase and sale of real estate providing for 5% of
purchase price).
32
See Howard, 811 N.E.2d at 1052 (holding that liquidated damages of $1000 was not unreasonably low
considering this was to cover damages incurred over 11 day period); See also, Kunelius v. Town of Stow, 588 F.3d 1
(1st Cir. 2009) (upholding a 2% liquidated damages clause since the “vendor failed to produce evidence that the
amount was grossly disproportionate to a reasonable estimate of her actual damages at the time of contract
formation”).

damages provisions as high as 20%.33 However, there is a limit, as “a provision setting an
unreasonably large liquidated damages amount is unenforceable on public policy grounds
as a penalty.”34
10. Are actual damages relevant for liquidated damages, and in particular, will liquidated
damages be allowed when there are no actual damages?
In Massachusetts, liquidated damages are allowed even if there are no actual damages. 35
For purposes of determining whether a liquidated damages provision should be enforced,
the “inquiry is limited to the time of contract formation; Massachusetts courts do not take
a “second look” at the actual damages after a party breaches.”36 However, this does not
make actual damages irrelevant. Actual damages are relevant in so far as they provide a
point of comparison in determining whether a liquidated damages clause grossly
overestimated or underestimated a party's damages at the time of contract formation.37
11. Is mitigation relevant for liquidated damages?
Mitigation is not relevant for liquidated damages.38 “Massachusetts follows the rule in
other jurisdictions holding that, in the case of an enforceable liquidated damages
provision, mitigation is irrelevant and should not be considered in assessing damages.”39
When parties agree in advance to an amount they believe represents a reasonable estimate
of potential damages, “they exchange the opportunity to determine actual damages after a
breach, including possible mitigation, for the peace of mind and certainty of result
afforded by a liquidated damages clause.”40
12. Is a shotgun clause acceptable?
A shotgun clause fixes a single large sum as the liquidated damages for any breach of the
contract. Whether this type of provision would be enforceable under Massachusetts law
depends upon the circumstances. If, in all of the circumstances in which the shotgun
clause were to apply, the amount provided for is reasonable, the shotgun clause may be
33

See Edlow v. RBW, LLC, 688 F.3d 26 (1st Cir. 2012) (holding that a liquidated damages provision permitting
condominium developer to retain 20% of purchase price in event of breach by prospective purchaser did not
constitute an unenforceable penalty).
34
Colonial at Lynnfield, Inc. v. Sloan, 870 F.2d 761, 764 (1st Cir. 1989).
35
See Perroncello v. Donahue, 859 N.E.2d (stating that even if the seller finds another buyer to purchase the
property for a price the same or higher than the original contract price, liquidated damages provision is enforceable).
See also, Kelly, 705 N.E.2d at 1117 (enforcing a liquidated damages provision where the seller sold the property at a
higher price, and had realized an actual gain as a result of the buyer's breach).
36
Kelly, 705 N.E.2d at 1117.
37
Kunelius, 588 F.3d 1. See also, TAL Financial Corp., 844 N.E.2d 1085 (stating that the disparity between the
stipulated sum and actual damages could not be ignored because it was known at the time of the agreement); Kelly,
705 N.E.2d at 1116 (holding that a liquidated damages provision will not be enforced if it provides for an amount
“grossly disproportionate to a reasonable damages estimate made at the time of contract formation”).
38
See NPS, LLC v. Minihane, 886 N.E.2d 670 (Mass. 2008) (holding that “as a matter of apparent first impression,
in the case of an enforceable liquidated damages provision, mitigation of damages is irrelevant”).
39
Kelly, 705 N.E.2d
40
Id.

upheld. Thus, if the shotgun clause reflected the loss anticipated at the time the contract
was executed, particularly if it was either difficult to prove that loss occurred or to
capture the amount of that loss, the clause will likely be enforced, irrespective of what the
actual loss ended up being. 41 In reality, however, it would likely be difficult to have a
shotgun clause that provides for a reasonable amount of damages in connection with all
potential contract breaches and, as a result, using the shotgun approach to liquidated
damages may increase the chances that a Massachusetts court would find the provision to
be unenforceable.
13. Do liquidated damages preclude recovery of attorney’s fees?
Liquidated damages do not preclude recovery of attorney’s fees.42 Whether attorney’s
fees are recoverable depends on the terms of the contract. 43 However, the award of
attorney’s fees in the contract must be reasonable and is a “highly discretionary matter
usually left to the judge.”44
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See Colonial at Lynnfield, Inc. v. Sloan, 870 F.2d 761, 764 (1st Cir. 1989); A-Z Servicenter, 138 N.E.2d 266
(Mass. 1956); Lynch v. Andrew, 481 N.E.2d 1383, 1386 (Mass. App. Ct. 1985).
42
See Kelley v. Weyerhaeuser, 422 N.E.2d 465, (Mass. App. Ct. 1981) (allowing recovery of attorney’s fees in a
liquidated damages case under a lease).
43
See TAL Financial Corp., 855 N.E.2d (holding that although attorney’s fees can be awarded in conjunction with a
liquidated damages provision, they must be reasonable in light of the recovered damages).
44
Id.

ACREL is fortunate to have seventeen sponsors for 2019. Their support defrays the cost of the
ACREL Directory and helps to support other initiatives of the College. Many ACREL Fellows
already work with one or more of our Sponsors. If you do, please take a minute to thank your
contact at the Sponsor for their support. If not, take this opportunity to become familiar with their
products and services.
If you need additional contact information for any Sponsor, contact Julie Burgess in the ACREL
office at jaburgess@acrel.org or (310) 816-9811 and she can provide phone and email contact for
each of our sponsors.

GOLD SPONSOR: Republic Title

Contact: Bo Feagin | 214.754.7770 | bfeagin@republictitle.com
Republic Title is a leading full-service title insurance agency providing a range of national, international,
commercial and residential title insurance and 1031 exchange services. With commercial offices in
Dallas and Fort Worth, Republic Title has the ability to handle all of your real estate transactions from
single sites to the most complex commercial transactions. Republic Title is distinguished by its proven
experience, dedicated service and lasting relationships.
For more details on how Republic Title can be a resource to you, visit www.republictitle.com

Post Your Summer Photos on the ACREL LinkedIn Page
What do I have to do?
•

Take a picture or two of you (and, if you want, friends, family, etc.) from wherever your travels
take you this summer. Share the fun from all the cool places where you might be in the coming
months.

•

Post the picture on the ACREL Private LinkedIn group. If you are not part of the group yet,
please join today!

OUR 2019 ACREL SPONSORS
GOLD LEVEL

SILVER LEVEL

