Thursday, August 15, 2019
Welcome to the ACREL News & Notes! It is published throughout the year and features articles on
substantive areas, noteworthy cases and hot topics, upcoming meetings, ACRELive presentations and Fellow
and local ACREL events.
We welcome your suggestions! Send ideas to David Gordon, dgordon@wilentz.com
--ACREL Communications Committee

Not sure how this works where you live . . . but, in this part of the world, August imposes its will on everything
-- “the dog days of summer” are now on full display. If that’s your lot, too, then here’s to some time away in a
cooler clime, w/ adult beverages, etc. In any case, hope you’ve been able to spend time relaxing, chasing
kids/grandkids, etc., completing back-to-school activities, and pushing to end the year on a high note (how the
year is already 2/3 over is a total mystery).
Montreal. As of today, 266 of you and 126 guests, including 34 new Fellows (and 40 mentors), have
registered for our fall meeting in Montreal. And it’s not too late for stragglers – take a look at the Program and
tours and other activities, and you’ll see why you should not delay any longer. Programs Committee Chair
Jack Fersko and his hard-working leadership team, and Meeting Leader Adam Weissburg, have put together
a brilliant program that includes, following our recent practice, enriching business speakers, in this case from
the U.S. and Canada. Come on up (passport in hand)!

Transition. Things continue to go well on the “life after Jill” front (I think I’ll retire that term after this
last use). I’m happy to report that Julie and Caitlin are performing very well (as is the College’s hardworking leadership), the shift to a new IT provider has gone well, and the engagement of an outside
bookkeeper has a “Why did we not do this sooner?” element to it (thanks to Roger Winston for pushing
the idea).

Communications Committee. Based on the number of “click-throughs,” too many of you are missing
out on a teed-up chance to consume some great content. David Gordon and his team work hard each
month to find things for News and Notes that will interest and inform. Jane Smith and her sponsorship
committee have been pushing sponsors to take advantage of a chance to publish a substantive article, not
just a marketing piece from their marketing departments; this is one example of ACREL’s effort to make
sponsorships valuable for both sides. You’ll see such an article from sponsor Corporate Protection Group
(insurance consultant) below – ever heard of OPPI coverage? It was new to me, too, but now is de rigueur
for development activities.
Member Engagement Task Force and Future Gaze Task Force. Peter Aitelli continues to lead a
group working on implementation of recommendations made by the Member Engagement Task Force
(those recommendations were announced by Co-Chairs Ray Truitt and Michael Goodwin at the La
Quinta meeting earlier this year), and Marilyn Maloney continues her leadership of a Future Gaze Task
Force that is working to ensure that the College continues in good form for many years to come. Come to
Montreal to hear an update on both.
Fall 2022. We soon will be able to announce to you a fantastic hotel for this meeting in Chicago. And,
yes, it does take work by the Meetings Committee and staff well in advance of the meetings to lock up a
place that fits our needs and meets our high standards. ABA Leverage, whom we’ve engaged to help the
past few years, has been doing a good job using its namesake position to help us get the best terms
available.
LinkedIn. Go to the ACREL Group page and post your favorite photo from a summer trip or taking a
child off to college (or junior high).
*****
All the very best to each of you and your families! I look forward to seeing you in Montreal, if not also
before.

Samuel H. Levine
On July 11, Samuel Levine, received the 2018-2019 Austin Fleming Award, presented by the Illinois State Bar
Association's Journal Editorial Board. This award honors outstanding editors of past editors for the
Association; Samuel was honored for his contributions over more than 20 years with the ISBA's Construction
Law and Real Property newsletters.

Matthew J. Schiller
On August 1, Matt Schiller, a New Fellow from the Class of 2019, has been named vice-chair of the Real
Estate Department for his firm, Greenbaum, Rowe, Smith & Davis LLP. ACREL Fellow, Jack Fersko is cochair for the firm's Real Estate Department. On his appointment, Matt comments, "I look forward to working
side-by-side with Jack, Tom and everyone on our real estate team as we continue to serve our clients and
further expand Greenbaum's dynamic real estate practice."

Bliss

Dysart

Locke

Reuler

ACREL Fellows played prominent roles at the 2019 Advanced Real Estate Law Course, sponsored by the
State Bar of Texas, July 11-13 in San Antonio. Sara Dysart was Course Director. Bob Bliss received the
Weatherbie Workhorse Award, which recognizes selfless dedicated service to Texas Bar CLE. The Award is
named for ACREL Fellow, David Weatherbie, who has presented the annual case law update for 30-plus years
- including at this year's course. Bill Locke received the Jerry Charles Saegert Award for Best CLE Paper at
the 2018 Course for his presentation of the 500+ page Texas Risk Manual. The Award is named for deceased
ACREL Fellow, Jerry Saegert. Sharon Reuler received REPTL's 2019 Lifetime Achievement Award in Real
Estate, a distinguished award honoring significant service to the real estate bar of Texas over an entire career.
For 30+ years Sharon has been a prominent advocate for common interest ownership law, starting with the
Texas Uniform Condominium Act.
David Dickson, of the ACREL Class of 2019, was honored as REPTL's outgoing Chair. Reid Wilson was
introduced as REPTL's Chair-Elect, and Mary Axelrad and Jonathan Thalheimer were elected to three-year
terms on the REPTL Council.

Who's Who Legal released its list of "Thought Leaders - Global Elite 2019." All honorees in the USA in the
real estate division are ACREL Fellows. Those honored include: Elwood Cahill, Ann Cargile, Jay Epstien,
John Hollyfield, Robert Ivanhoe, Jonathan Mechanic, Jay Neveloff, Mark Senn, Joshua Stein, Linda
Striefsky, Susan Talley, Ira Waldman and Scott Willis. Congratulations to all who were honored!

Have you recently received an award? Been published? Presented at a conference?
Share with us today on the ACREL LinkedIn group!

ACREL Gatherings

As shown in the above photo, Texas ACREL Fellows have started an annual tradition of dining together at
Grey Moss Inn during the Texas Annual Meeting of Real Estate, Probate and Trust Law.

Thanks to Earl Segal for organizing another great annual luncheon for the DC, Delaware, Maryland and
Virginia Fellows on July 18, which was hosted in the DC office of Pillsbury Winthrop Shaw Pittman LLP,
courtesy of David Miller. Look closely and you'll see a couple past Presidents (not including Roger Winston,
who snuck out before the photo.)

2019 Annual Meeting: Montreal
October 17-20, 2019

It's time to renew those passports! The 2019 ACREL Annual Meeting will take place in Montreal, Canada from
October 17-20. The meeting is jam-packed with educational and social activities, with something for
everyone. Registration is now open!

1. Click here to register Fellows and guests
2. Click here to sign-up for tours

Join ACREL Cares in Montreal
We are still looking for volunteers in Montreal for our ACREL Cares project with Canadian Habitat for
Humanity. We have all the volunteers for the build project, but are still looking for more participants to
volunteer at the Community Store on October 18. To sign up, please email cdmcintire@acrel.org.

ACREL and ALI Present:
When the Owner Won't or Can't Sell: Alternative Real Estate Acquisition Methods
September 12 @ 1:00 pm EST
For all questions please contact Jaimee Taibi by email or 215-243-1654.
Have you ever needed a particular property for your project, but the owner won’t or can’t sell? This program
examines alternatives to the traditional negotiated purchase and sale agreement as a means of acquiring
property when the owner is unwilling or is prevented from selling. We look quickly at a list of alternative
creative methods, and then focus in detail on three different types of loan-to-own approaches, which may be
particularly useful in the next economic downturn.

Panelists:
Thomas F. Kaufman, Montfort Fiduciary Advisors LLC, Arlington, Virginia
Danna M. Kozerski, Coblentz Patch Duffy & Bass LLP, San Francisco, California
F. Thomas Muller, Manatt Phelps & Phillips, LLP, Los Angeles, California
Steven L. Wilner, Cleary Gottlieb Steen & Hamilton LLP, New York, New York

Be sure to use ACREL discount code ACRELCB for a 50% discount.

Click here to register.

Opportunity Knocks, Should You Answer?
David H. Jones, Troutman Sanders LLP, Charlotte, NC
For a while, Qualified Opportunity Zones1 reminded me of the old joke about the weather,
everyone was talking about opportunity zones, but no one was doing anything about them.
Fortunately, that is no longer true. Since much already has been written about Qualified
Opportunity Zones, including the types of investment that qualify for the beneficial tax treatment
and how investors can take advantage of the federal income tax breaks, this article will not replow
that ground2.
Instead, this article will look at Qualified Opportunity Zone investments from the point of view of
a developer who wants to use funds raised for investment in Qualified Opportunity Zones as equity
for development projects. There has been a lot of money raised for investment in Qualified
Opportunity Zones, and after being a bit slow off the mark, transactions are starting to occur. In
this article, I will focus on three aspects of a typical development transaction that may need
reconsideration when compared to transactions using other sources of equity such as life insurance
companies and pension funds.

The following fact pattern will be the framework to discuss these issues:
•
•
•
•
•

1

Domain Development (“D”) develops high end apartment projects in regentrifying urban
areas favored by newly minted MBAs because of the craft breweries, artisan coffee shops
and tapas bars within easy walks.
Of late, D has been able to obtain construction loans at 65% of total development costs. It
provides a full or partial payment guaranty for these loans.
It raises the other 35% in joint venture arrangements with institutional equity sources who
will invest 31.5% of the costs (i.e., 90% of the equity). D invests the remainder (3.5% of
the total or 10% of the equity) to complete the capital stack.
All distributions are made 90% to the investor and 10% to D until the investor has received
an internal rate of return of 15%. Thereafter, distributions are 60% to the investor and 40%
to D.
The construction loan is typically three years, interest-only, with two one-year extension
rights available under certain conditions.

Sections 1400Z-1 and 1400-Z-2 of the Internal Revenue Code were added as part of the Tax Cut and Jobs Act of
2017. These sections created a process by which each state might designate up to 25% of its high poverty census
tracts (and in a few instances nearby tracts which might not be high poverty) as Qualified Opportunity Zones and set
forth a statutory framework for certain types of investments inside those Qualified Opportunity Zones to benefit from
tax deferral and to generate tax-free income. These code sections have been supplemented by two sets of proposed
regulations: the first set was issued on October 22, 2018 and the second set was issued on April 17, 2019.
2
In summary, funds are formed to invest in new businesses and to-be-developed or significantly renovated real estate.
The initial investments in the funds are intended to be from recently generated capital gains of the funds’ investors.
So long as the rules are observed, the tax on those capital gains will be deferred until the earlier of the date the investor
disposes of its interest in the fund or December 31, 2026. A more significant benefit is that if the investment in the
fund is held for at least ten years, then the profit earned from the investment may be tax free.
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•
•

At some point following completion of the project and the achievement of breakeven
operations, either the investor or D may force a liquidation. The liquidation can occur
either through a sale of the project or the invocation of a “put” or “call” or “buy/sell” right.
In practice, what usually happens is that the institutional equity venture partner wants to be
a long-term holder, and D wants to exit the investment and take its profit. The investor and
D negotiate a value for the project and investor buys D’s interest for an amount equal to
the amount D would otherwise have received under the Venture’s distribution provisions
as through the project had been sold at the negotiated value.

D has a new site under contract that is inside a Qualified Opportunity Zone. It has been approached
by Quincey Oscar Zalewski (“QOZ”), a local fund manager with a capitalized fund (“QOZ Fund”)
formed to invest in Qualified Opportunity Zone properties. The QOZ Fund investors expect to
receive all of the tax advantages associated with Qualified Opportunity Zone investments.
If D invests money from the QOZ Fund, there are three important aspects of D’s typical venture
arrangement that need to be considered:3
1.

The first consideration involves D’s financing strategy, post-construction. As noted
above, in its standard developments, D obtains a construction loan with a three-year
initial term with up to two conditional one-year extension options. The extensions
allow D both the flexibility to manage slower than anticipated lease-up and
flexibility to refinance at an optional point in the market to maximize proceeds.
Nothing in its venture with QOZ Fund necessarily requires a different approach,
except for the fact that QOZ Fund will have a definite need for funds in April 20274.
If D closes its construction loan this year, the April 2027 date is beyond its usual
refinancing horizon. From the perspective of the QOZ Fund, it makes sense for D
to time its refinancing to occur in late 2026 or early 2027, but it is unlikely to be
able to do so. As a rule, bank loan terms are not that long, and the combination
construction-term/life insurance company products that do contemplate a longer
term will have a significant prepayment premium if refinanced earlier.
D is left with its historic approach of refinancing in the three to five-year window.
D’s goal will be to obtain refinancing proceeds sufficient to repay the construction
loan and refinancing costs and with enough additional funds to make a distribution
to QOZ Fund. The QOZ Fund, in turn, can make a corresponding distribution to

3

There are other aspects not discussed in this article, but which D will need to note, such as the need to spend all of
QOZ Fund’s equity within a specified time period, restrictions on the amount of working capital that can be
maintained, and restrictions on leasing to certain specified “sin” businesses. In a typical development transaction,
these should not pose significant burdens so long as procedures are in place to insure compliance; however,
compliance with these requirements is critical as a failure to comply will result in a loss of the tax benefit to the
investors as well as an underpayment penalty.
4
The reason for this need is that the deferred taxes on the capital gains originally invested in QOZ Fund have to be
paid for the year ending December 31, 2026. Absent an extension, the investors will need cash in hand by the April
15, 2027 filing date for 2026 taxes. It is tempting for D to take the position that the QOZ Fund investors should have
set aside a portion of the original capital gain invested in the QOZ Fund so that the timing of their tax payments not
control the refinancing decision. However, investors only get the tax deferred advantage on funds actually invested,
so if they set funds aside, rather than investing their total gain in QOZ Fund, then they will owe tax on the funds set
aside. Thus, the tax incentive itself incentivizes the investors not to set funds aside for that rainy “tax payment” day.

ACREL News & Notes
August 2019
the investors to pay their deferred taxes.5 Neither the venture or QOZ Fund is
permitted to retain cash beyond normal working capital amounts under treasury
regulations; therefor, investors must be disciplined to set aside the future tax
payments from this refinancing distribution. This payment timing is manageable
for deals closing in the next year or so but if D’s deal closes in 2022 or later, there
will be pressure from QOZ Fund to obtain financing proceeds to make the deferred
tax payment at a time when it is too soon to refinance. The QOZ Fund may want
D to structure a loan with a cash advance mechanism in April 2027, in excess of
costs of normal construction in order to make the tax distribution. How this might
be underwritten and what this might do to loan-to-cost metrics is anyone’s guess.
Because of the risk in being able to predict financing conditions in the future, D
should not agree to more than a good faith effort to obtain a nonrecourse refinancing
loan of sufficient size to make the tax payment distribution. If D is unable to obtain
the loan, there should be no penalty to D for failing to do so.
2.

The second new item relates to the recourse nature of any debt obtained by D. As
indicated earlier, D typically provides a personal guarantee of the principal and
interest on the construction loan.
Debt guaranteed by D may pose a problem for QOZ Fund. In a typical construction
loan, D may be called on to make several different types of guarantees. Types of
guarantees include: (i) a construction completion guaranty; (ii) a “carry” guaranty
(payment of interest cost and operating expenses); (iii) a nonrecourse carve-out
guaranty, a/k/a “bad boy/girl” guaranty (covering losses from fraud,
misappropriation of funds, etc.); and (iv) a repayment guaranty. The repayment
guaranty causes the potential issue for the QOZ Fund.
It is an axiom of partnership taxation 6 that any cash received by a partner in excess
of its basis will be taxable. Under the proposed regulations for Qualified
Opportunity Zones, the basis for the amount of capital gain being invested by QOZ
Fund is zero. Therefore, any distributions made from operations, or refinancing,
are taxable. The proposed regulations add that any distribution (in excess of basis)
is an “inclusion event” which will trigger the payment of the tax on the deferred
gain invested, at least as to the amount so distributed.7 Absent some sort of relief,
any distributions to the QOZ Fund and its investors will defeat the tax deferral
benefit of the investment.8
Happily, Section 752 of the Internal Revenue Code provides an answer - - nonrecourse debt. Under Section 752, in a partnership, each partner’s basis in an

5

Assuming that the investors were in the 20% capital gains tax bracket, roughly 20% of the original equity invested
by the QOZ Fund would need to be available from the refinancing proceeds so the full tax payment can be covered.
6
Section 731 of the Internal Revenue Code and the Regulations promulgated thereunder. The type of ventures
involved in development transactions are likely subject to partnership taxation rules.
7
Proposed Regulation 1.1400EZ(b)-1(c)(6)(iii).
8
Simply sitting on the cash and not distributing it until April 2027 when the tax is owed is not an option. Under the
proposed rules cash in excess of customary working capital is not a permitted Qualified Opportunity Zone asset.
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investment increased by its prorata share of non-recourse debt. Using a simple
example, assume that the venture between D and QOZ Fund is owned 10% by D
and 90% by QOZ Fund. Further, assume that the venture obtained a $20,000,000.00
construction loan, 50% of which is guaranteed by D. The unguaranteed 50% will
be treated as non-recourse. The QOZ Fund’s basis will be increased by
$9,000,000.00 (90% of $10,000,000). This would now permit up to $9,000,000 of
distributions to be made to QOZ Fund, without triggering any adverse tax
consequences. Given the economics of a typical transaction, a 50% non-recourse
loan should cover any cash distributions made until 100% non-recourse debt can
be obtained.
The QOZ Fund can similarly be protected if D guarantees 100% of the loan during
construction, so long as the guaranty falls to 50% upon completion and
stabilization. Generally, there are no distributions prior to stabilization. So as long
as there is significant non-recourse debt in place by the time distributions start,
distributions can be made without triggering the adverse tax consequences (up to
the amount of the allocated non-recourse debt).
3.

The third and final issue to be considered regards D’s exit from the investment. D’s
business model is based on liquidating its investment at or shortly after
stabilization. Liquidation may require a sale of the project or a “put” of D’s interest
to QOZ Fund. Here is where transacting with QOZ Fund creates the most
dissonance with D’s business model. In all likelihood, no taxation of any
appreciated gain on the QOZ Fund investment is a more significant benefit to the
QOZ Fund than the tax deferment on the original investment funds. The ten-year
holding period required for no taxation of any appreciated gain is well beyond D’s
customary exit date. Selling the property before the 10 years are up to create
liquidity for D out of the question. Providing D with a “put” right to sell its interest
to QOZ Fund may not be a viable alternative either. Closed-end funds will not
likely have cash resources to pay the put price. D may need to either adjust to a
ten-year hold or use a refinancing in order to be paid. The most likely scenario
would be use of the same refinancing done to make distributions to the QOZ Fund
to enable its investors to make their deferred tax payments in early 2027. To work,
the refinancing market at that time would need to be able to provide enough
proceeds to repay the original construction loan, make the deferred tax payment
distributions to QOZ Fund investors and fund the put price owed to D.
Qualified opportunity funds provide a new source of equity for real estate
investment and development transactions. For developments, they can also require
modifications of the developers’ established business models. Modifications to
standard developer models do not make dealing with qualified opportunity zone
funds inherently unwise, but the modifications do need to be thought through in
advance. The developer must understand the issues involved when working with
qualified opportunity funds and address those issues, up front, in the economic
modeling and in venture agreements.

Liquidated Damages Project: Colorado
Edward N. Barad and Jesse D. Sutz, Brownstein Hyatt Farber Schreck, P.C., Denver, CO

This article discusses Colorado law on liquidated damages in the context of commercial
real estate purchase and sale agreements. It represents one section of a larger, ongoing, multistate review conducted by the American College of Real Estate Lawyers (“ACREL”)
Acquisitions Committee.
In Colorado, liquidated damages are the customary, exclusive remedy for a default by the
buyer. See generally 9 Colo. Prac., Creditors’ Remedies - Debtors’ Relief § 5:59. There are no
statutes controlling the validity or requirements of liquidated damage provisions. Rather, the
jurisprudence surrounding liquidated damage provisions exists in the state’s common law.
The most important piece of Colorado jurisprudence on liquidated damages is the
Colorado Supreme Court case, Ravenstar, LLC v. One Ski Hill Place, LLC, 401 P.3d 552, 554
(Colo. 2017), wherein the Court held that a liquidated damage clause in a contract is not invalid
as a penalty solely due to the fact that the contract gives the non-breaching party (in this case, the
seller) the option to choose between liquidated damages and actual damages.
I.

May the Seller Choose Specific Performance Instead of Liquidated Damages (So
that Liquidated Damages are not an Exclusive Remedy)?

There is no case directly addressing this issue in Colorado. Generally speaking, however,
the seller may choose specific performance if the buyer fails to perform, and the seller proves it
was willing and able to perform. Clark v. Scena, 83 P.3d 1191, 1194 (Colo. App. 2003)
(discussing that once the buyer and seller enter into a binding agreement, the non-breaching
party may seek specific performance if it shows it was willing and able to perform). Because of
Colorado’s adherence to principles of freedom of contract, so long as the contract does not limit
the seller’s right to specific performance, the seller would likely be able to pursue this equitable
remedy.
II.

May the Seller Choose Actual Damages Instead of Liquidated Damages (So that
Liquidated Damages are not an Exclusive Remedy)?

In Colorado, liquidated damages need not be the exclusive remedy in a purchase and sale
agreement, and parties may freely contract for an option to pursue liquidated damages or actual
damages in the event of a breach. Ravenstar, 401 P.3d at 553.
In Ravenstar, the breaching party argued that the non-breaching party’s option to choose
between two alternative damage remedies negated the element of mutual intent, which is one
requirement of an enforceable liquidated damages provision. Id. at 554. The Court disagreed.
Based on freedom of contract principles, the Court determined that “[t]he parties must only
mutually intend to make liquidated damages one of the available remedies that the non-breaching

party could pursue.” Id. at 556. Thus, having the option to elect one of the two remedies does not
negate the intent of the parties to include liquidated damages in the agreement.
Contractual provisions that include an option for liquidated damages or actual damages
are valid and enforceable pursuant to Ravenstar. However, a party electing to pursue one
available remedy may not also pursue the alternative remedy. Id. at 556.
III.

If the Seller May Choose Liquidated Damages or Actual Damages, May It Have
Both?

Where a contract provides for an option between liquidated damages and actual damages,
the non-breaching party cannot collect both because liquidated damages serve as a contractual
substitute for actual damages. Id. The Colorado Supreme Court held in Ravenstar that: “[i]f the
non-breaching party elects to pursue the liquidated damages set forth in the contract, it may not
in addition pursue the alternative actual damages remedy.” Id. at 556 (emphasis added). The
Court goes further to state that if the non-breaching party could also pursue the alternative
damages remedy, then, “an election to pursue liquidated damages would function as an invalid
penalty.” Id.
Importantly, if a liquidated damages clause is held to be unenforceable, a party may still
seek actual damages. Hirsch v. Saad, 2018 Colo. Dist. LEXIS 2814, at *62 (citing Yerton v.
Bowden, 762 P.2d 786, 788 (Colo. App. 1988)).
IV.

If the Seller May Choose Liquidated Damages or Actual Damages, but Not Both,
When Must It Decide?

The non-breaching party will need to elect to pursue liquidated damages or actual damages
before filing suit against the breaching party, or as otherwise provided in the contract. Ravenstar,
401 P.3d at 553–554. Beyond that, the question as to when the election must be made remains
unresolved. However, based on Colorado courts’ deference to freedom of contract principles, the
language of the contract would likely control. In the event there is no such language, Ravenstar
would likely control, and election would need to be made prior to filing suit.
V.

Does Colorado Have A Statute Addressing Liquidated Damages?

Colorado does not have a statute addressing liquidated damages. Rather, the test for
liquidated damages derives from common law.
VI.

What Is The Test For Valid Liquidated Damages?

In Colorado, a provision for liquidated damages will be upheld unless it operates as a
penalty. See, e.g., Klinger v. Adams Cnty., Sch. Dist. No. 50, 130 P.3d 1027, 1034 (Colo. 2006)
(citing Restatement (Second) of Contracts § 356(1) (1981)). The determination of whether a
liquidated damages provision constitutes a penalty is a question of fact. Klinger, at 1034 (citing
Rohauer v. Little, 736 P.2d 403, 410 (Colo. 1987)).

A liquidated damages provision is not characterized as a penalty, and thus enforceable if:
(1) the parties intended to liquidate damages; (2) the amount of liquidated damages, when
viewed as of the time the contract was made, was a reasonable estimate of the presumed actual
damages that the breach would cause; and (3) when viewed again as of the date of contract, it
was difficult to ascertain the amount of actual damages that would result from a breach.
Rohauer, 736 P.2d at 410 (finding that a provision for liquidated damages in the amount of
$20,000 for the breach of a $425,000 real estate purchase and sale agreement was legally
enforceable); see also Ravenstar, 401 P.3d at 552. Issues regarding whether a liquidated damages
provision constitutes a penalty generally revolve around the second element—whether the
amount of liquidated damages is reasonable in proportion to the anticipated actual damages.
VII.

Who Has The Burden Of Proof?

Unless the contract establishes on its face that liquidated damages are so
disproportionate to any potential, actual loss—as to constitute a penalty—the party challenging
the liquidated damages provision bears the burden of proof. Rohauer, 736 P.2d at 410 (citing
Chisholm v. Reitler, 352 P.2d 794 (Colo. 1960)).
VIII. As Of When Is “Reasonableness” Tested?
The “reasonableness” standard is applied as of the time the contract is entered into. See
Ravenstar, at 555.
IX.
What Percentage Of The Purchase Price Is Likely Acceptable For Liquidated
Damages?
There is no mathematical or mechanical formula that can be applied in each case.
Rather, liquidated damages must be reasonable and not vastly disproportionate to the anticipated
loss or injury. Perino v. Jarvis, 312 P.2d 108, 109 (Colo. 1957). A contractual provision for
liquidated damages is invalid as a penalty if it is unreasonably large in proportion to the
expected, actual loss from a breach of contract. Bd. of Cnty. Comm’rs of Adams County v. City
& Cnty. of Denver, 40 P.3d 25, 32 (Colo. App. 2001).
X.
Are Actual Damages Relevant For Liquidated Damages, And In Particular, Will
Liquidated Damages Be Allowed When There Are No Actual Damages?
To be enforceable, the stipulated amount of liquidated damages must bear a reasonable
relationship to the presumed actual damages that the breach would cause. See Rohauer, 736 P.2d
at 410. Therefore, actual damages may be relevant in determining whether the amount of the
liquidated damages was reasonable when agreed upon. For example, if there are no actual
damages, the agreed-upon amount of liquidated damages may be proven to be unreasonable and
thus, the liquidated damages may not be allowed.
XI.

Is Mitigation Relevant for Liquidated Damages?

Colorado has not determined whether a party has a duty to mitigate liquidated damages.
However, Colorado’s implied covenant of good faith and fair dealing may give rise to a duty to

mitigate liquidated damages. See Amoco Oil Co. v. Ervin, 908 P.2d 493, 498-99 (Colo. 1995)
(every contract includes an implied covenant of good faith and fair dealing). Cf. Medema
Homes, Inc. v. Lynn, 647 P.2d 664, 667 (Colo. 1982) (liquidated damages for delay in home
purchase contract will not be enforced where party seeking damages caused such delay).
XII.

Is A “Shotgun Clause” Enforceable?

Colorado does not have any statutes or case law specifically addressing “shotgun clauses”
which fix a single large sum as the liquidated damages for any breach. However, given
Colorado’s requirement that the liquidated damage amount bear a reasonable relationship to the
actual damages that could arise from the breach, a Colorado court would most likely find a
shotgun clause unenforceable because the amount of damages would not be structured to bear a
reasonable relationship to the damages caused by the breach. See Oldis v. Grosse-Rhode, 528
P.2d 944, 947 (Colo. App. 1974) (holding a liquidated damages provision providing that all
payments made by the buyer must be forfeited by the buyer, regardless of whether they
constitute 1 percent or 99 percent of the total purchase price, is void and unenforceable because
under many circumstances the provision may result in an unconscionable forfeiture).
XIII. Does a Liquidated Damages Clause Preclude Recovery Of Attorneys’ Fees?
Liquidated damages do not preclude recovery of attorneys’ fees. See Ravenstar, LLC v.
One Ski Hill Place, LLC, 405 P.3d 298, at 306-07 (Colo. App. 2016) (affirming trial court’s
award of attorneys’ fees in action to enforce liquidated damages clause).

United States-Mexico-Canada Trade Agreement:
Will the Replacement of NAFTA Affect Real Estate Law
or Real Estate Development?
Simon V. Potter, McCarthy Tetrault, Montreal, Canada

Note: The author, Simon V. Potter, will be one of the panelist’s at the Public Policy
Committee’s Thursday program on U.S./Canadian trade developments.
Last October, the United States and Canada agreed on terms allowing Canada to join the United
States and Mexico in an agreement replacing the North American Free Trade Agreement
(NAFTA). The new trilateral agreement—referred to as the USMCA— touted by some as a
needed replacement for NAFTA, actually leaves in place much of what was in the NAFTA. It
relies heavily on the heritage of the Trans-Pacific Partnership, from which the United States,
after having heavily influenced its negotiation, withdrew.
This is a good thing. NAFTA resulted in a tripling of cross-border business, inward and
outward, for all three countries, and has allowed the North American platform to compete against
the European and Asian trading platforms. Despite needing adjustments, the economic growth
NAFTA allowed, and the greater efficiencies it encouraged, brought enormous investment,
including real estate investment and real estate development, as all three economies adapted to a
variety of demographic, cultural and technological changes. This will continue under USMCA,
as the three countries remain committed to a continuing integration of their economies, and in
particular to continued development and investment, with an emphasis on integrated and stable
supply chains.
Although USMCA is seen as more protectionist than NAFTA—particularly with regard to
automobiles and automobile parts and agricultural production—cross-border investment,
including real estate investment, is encouraged, with some significant changes. Perhaps most
important is in the area of dispute resolution, which was previously controlled by Chapter 11 of
NAFTA.
Chapter 11 was a highly innovative creation by Canada and the United States, providing for
obligatory and binding and impartial arbitration of disputes in which private-party cross-border
investors thought their investments were mistreated by a host government. This arrangement is
known as Investor State Dispute Settlement (ISDS) and was thought to encourage foreign direct
investment. Many international free trade agreements, including the Trans Pacific Partnership,
followed suit and imitated this confidence-building measure.
•

Under the USMCA, American investors in Canada will now have to rely on domestic
Canadian recourses before domestic Canadian courts for the protection of their
investments. The same is true vice versa.
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•

This will not be true, however, for Mexican investors in Canada or Canadian investors in
Mexico, as they have access to the ISDS afforded by the Trans-Pacific Partnership, in
which the United States is not a member.

•

American investors in Mexico will have access to ISDS but to a watered-down version in
which they will have to exhaust local remedies first, unless the investment is in certain
named sectors, in which case direct access to arbitration is allowed, but with restrictions
on allowed causes of action which did not appear NAFTA's Chapter 11.

•

U.S. investors making investments in Mexico may want to consider making those
investments through a Canadian vehicle.

•

Cross-border investors, including real estate investors and developers, from all three
countries can count on the continuing protection made by all three countries under the
WTO agreements (although these do not provide for recourse by the investor to
arbitration).

•

Financial services have the same protections under the USMCA as they had under
NAFTA.

•

Related services such as title insurance and the software services sometimes
accompanying title insurance are similarly protected (though local regulatory supervision
of insurance services applies, and some law societies seek to impose their requirements
on services provided to real estate lawyers or notaries).

•

Although cross border real estate investment continues to be encouraged, NAFTA
provisions limiting foreign ownership of Canadian media, including newspapers, TV
stations and TV networks, will remain in place.

Conclusion
The USMCA illustrates that, though protectionist bluster can be politically attractive, Canada,
the US and Mexico are all three ultimately guided by economic reality and remain committed to
free trade, and to the encouragement of a continental approach to investment and to competition
with the rest of the world.

ONLINE NOTARIZATION: IMPLICATIONS FOR THE REAL
PROPERTY BAR
By Timothy S. Reiniger (July 15, 2019)

INTRODUCTION: VIRGINIA FRAMEWORK FOR ONLINE NOTARIZATION
Virginia’s Electronic Notaries Act of 20111 has emerged as the national model for implementation of “online
notarization” – electronic notarization by means of webcam or audio-video teleconference technology 2 – wherein
a signer who is located anywhere in the world can lawfully “appear” online before a notary public who is physically
located in the state of commissioning. And, on July 31, 2018, the United States Department of the Treasury called
for online notarization to be enacted in all states.3
States that also have enacted the Virginia framework, either in whole or substantial part, now include: Montana
(2015), Nevada (2017), Texas (2017), Indiana (2018), Tennessee (2018), Minnesota (2018), Michigan (2018), Ohio
(2018), North Dakota (2019), South Dakota (2019), Idaho (2019), Kentucky (2019), Utah (2019), Arizona (2019),
Maryland (2019), Washington (2019), Iowa (2019), Oklahoma (2019), Nebraska (2019), and Florida (2019).4 In
addition, the Uniform Law Commission’s new amendment to the Revised Uniform Law of Notarial Acts (RULONA)5
(2018) as well as the National Notary Association’s Model Electronic Notary Act (2017)6 incorporate the policy
essentials of the Virginia model.
Because of these enactments, real property law practitioners should consider how online notarization may benefit
their practices as well as clients. Online notarization leverages audio-video communication technologies to
improve the evidentiary function of the notary by: 1) providing strengthened capability of proving document
integrity, 2) enabling the means of performing multi-factor authentication as another method by which to confirm
the signer’s identity, and 3) requiring that a recording of each online notarization session be made and retained.

ONLINE NOTARIZATION: THE SIX CORE LEGAL PRINCIPLES
The Virginia framework is built on the foundations of the first online notarization law, which was enacted by Utah
in 2000.7 Unfortunately, the Utah law was tied to a first in the nation digital signature act that ultimately didn’t
achieve widespread consumer acceptance and faced concerns about being pre-empted by the technology neutral
electronic signature provisions of the federal ESIGN law. 8 Nevertheless, the Utah online notarization model has
provided three enduring principles: 1) use of audio and visual communications technology as a basis of personal
appearance before a notary, 2) the notary’s required use of a digital signature or secure electronic signature in
performing the online notarial act, and 3) the notary must be physically present in the commissioning state when
performing online notarizations.9
The Virginia law incorporates the Utah policy principles10 and adds three others: 1) the signer may be physically
located outside of the notary’s commissioning jurisdiction,11 2) the signer’s identity may be confirmed by means of
emerging capabilities for multi-factor authentication12 consistent with NIST federal standards,13 and 3) the notary
must make and retain a recording of the audio-video online notarization session.14
With minor exceptions, the eighteen other states enacting the Virginia framework for online notarization have
implemented these six combined policy principles. South Dakota has the greatest variation in that it permits online
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notarization only with respect to paper documents. In addition, South Dakota does not recognize any means of
confirming the signer’s identity other than personal knowledge or a credible witness. As for the other states, the
greatest variation can be seen in the decision whether to prescribe or limit the methods for accomplishing
successful multi-factor authentication.15 Other minor variations can be found concerning the electronic journal’s
retention period and disposal. The Iowa law includes consumer data security restrictions on the transfer and use of
personal information collected in the notary’s electronic journal.
The kind of audio-video communications technology used in online notarizations has been deemed trustworthy
and reliable for court purposes throughout the country. Generally, the standards governing appearance by twoway electronic audio and video communication in courtrooms require that the parties must be able to
“simultaneously see and speak to one another” using a live, real-time signal that is secure from unlawful
interception.16 Where such audio-video conference technology is available, the use of this technology constitutes
an “appearance” before “a magistrate, intake officer or, prior to trial, before a judge” and these officers “may
exercise all powers conferred by law and all communications and proceedings shall be conducted in the same
manner as if the appearance were in person.”17

THE BENEFITS OF ONLINE NOTARIZATION: LEVERAGING MULTI-FACTOR
AUTHENTICATION , PKI, AND AUDIO-VIDEO RECORDING TECHNOLOGIES
Online notarization significantly strengthens protections against fraud for consumers and businesses by leveraging
technologies previously unavailable to traditional notaries.
Establishing the authenticity of digital documents requires proof of origin (identity of the signer), content integrity
(whether the document has been altered), and time of execution or issuance. 18 A critical part of the authentication
inquiry is whether safeguards have been implemented to assure the continuing accuracy and integrity of the
originally created record.19 Thus identity, integrity, and time, recognized as the three main components of
authenticity, must be handled in a fashion that will allow the capability of strong evidentiary tests or proof, in the
future, should questions arise.20
Because the general authorizing statutes for electronic signatures in the United States do not prescribe a specific
form for an electronic signature,21 three particular evidentiary challenges are posed with respect to attribution: 1)
an e-signature can be applied to the document without any action by the individual to whom the signature is
attributed, or without her knowledge, 2) there is a lack of direct evidence in proving who clicked the button or
caused the particular electronic signature to be made, and 3) the recipient cannot easily determine whether the
sending party authorized the use of the electronic signature.22

IDENTIFICATION ADVANTAGES: MULTI-FACTOR AUTHENTICATION OF SIGNERS
Online notarization recognizes the reality that, with cloud-based services, signers located outside of the notary’s
physical presence of the notary can have their identities confirmed online by a notary using common and easily
understood software and hardware.
To ensure that online notarization is more reliable and resistant to fraud and manipulation than traditional
notarization, the online notary must confirm the identity of the signer by using one of a broader selection of
methods: 1) personal knowledge; 2) credible witness; 3) reliance on prior (i.e., antecedent) in-person identity
proofing23 performed in connection with the issuance of a credential such as state driver’s license or a passport; 4)
reliance on successful completion of a dynamic knowledge-based assessment; or, 5) reliance on the signer’s use of
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a validated digital certificate. The signer’s identity will be virtually guaranteed by these new standards-based
requirements. In this way, online notarization enables notaries to confirm a signer’s identity rather than rely on
too easily forged identification documents. By contrast, in traditional paper notarizations, the notary typically has
no professional training in, or independent means of, determining if the identity document is forged. 24

CYBERSECURITY ADVANTAGES: LEVERAGING PKI FOR INFORMATION INTEGRITY
The validity and enforceability of an electronically notarized document rests upon confirming the legitimacy of the
notary who signed the document and establishing the integrity of the signed document itself. Legitimacy involves
verifying the identity of the electronic notary who created the electronic signature, the notary’s official status, and
the notary’s territorial jurisdiction. Information integrity involves corroborating that the presented document
accurately reflects the data and form of the document originally electronically signed by the signer and the notary.
The notary’s signature and seal (commission) information must be affixed to the electronic document using
tamper resistant technology. With an electronic notarization performed in this matter, any subsequent attempt to
modify the document would be detectable to anyone viewing it. Thus, this tamper evident technology would
prevent fraudulent alteration of the document. Currently, states have been opting for the notary’s use of a digital
certificate in a public key infrastructure (PKI) as the technology best suited to achieve these performance results.

PRIVACY ADVANTAGES: THE NOTARY’S DUTY TO CONTROL ACCESS TO THE
ELECTRONIC JOURNAL AND AUDIO-VIDEO RECORDING
Online notarization laws require the notary to adhere to a duty of care evidenced by an electronic notary journal
record. Every online notarization must include an accompanying journal record that contains important data about
the signer and the transaction. In the event the signer appears before the notary online using video and audio
conference technology, the notary also must keep a copy of the recording of the entire audio-video conference.
To enhance consumer protection and deter fraud, the notary must complete and retain an electronic journal of
notarial acts that contains at least the following information: (i) the date and time of day of the notarial act; (ii) the
type of notarial act; (iii) a description of the document or proceeding; (iv) the printed name and address of each
signer; (v) the evidence of identity each signer presented to the notary; and (vi) the fee, if any, charged for the
notarial act.
The notary’s capability of controlling access to and use of the notarial electronic journal and the audio-video
recording is a main privacy concern. At all times, it is necessary for the notary to know who has access to the
electronic journals and recordings and for what purpose. With respect to consumer privacy protections, the online
notary must adhere to a duty of care in three respects. First, the online notary must maintain exclusive control of
the electronic journal and recording. Second, the online notary must provide for lawful access to the electronic
journal and recording, whether for inspection by law enforcement, a commissioning official, or in connection with
a civil lawsuit investigation. Third, the online notary must have a means of providing certified copies of entries, be
able to identify the requesting individual, and complete an entry in the electronic journal for each such access and
certified copy request.
The electronic record of an electronic notarial act must be maintained for a period of years varying from state to
state but typically for a minimum of ten years the date of the transaction, although notaries (or parties relying on
the journal record) may elect to keep the journals and recordings in perpetuity. Some state laws expressly permit
the notary to select a third-party repository or custodian for purposes of storing and backing up the journals and
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recordings. Criminals will most likely be thoroughly deterred by this recordkeeping requirement; after all, what
criminal would willingly sit still for a digital recording of his or her crime?
Criminals will perpetrate fraud in the physical world and the virtual world. The greatest value a notary provides,
even going beyond fraud deterrence, is the evidence collected on the notary’s certificate and, most especially, in
the notary’s journal and audio-video recording. And it is this critical recordkeeping function that is guaranteed to
be fulfilled by online notarization.

APPLICATION OF ONLINE NOTARIZATION TO REAL PROPERTY
Several leading title insurers in the United States are now underwriting e-closings that include online notarial acts.
On July 28, 2017, the first online e-Closing of a home mortgage refinance occurred, when a husband and wife who
were physically located in Illinois electronically signed documents, which were notarized, to complete a transaction
in Chicago, Illinois.25 This online e-Closing builds on the first public recording of an online deed in the United States,
which took place on June 6, 2013, and involved the sale of a property in Alexandria, Virginia, signers in France, and
an online notary in Richmond, Virginia. 26
Authorization of electronic financial powers of attorney are gaining national traction with the enactment of the
Uniform Power of Attorney Act in 26 states. Except for the New Hampshire version, these enactments give
evidential benefits to an electronic power of attorney in which the agent’s appointment is acknowledged before a
notary.

CHALLENGES GOING FORWARD
Implementation of online notarization has raised a number of legal and policy challenges. First, there are ongoing
concerns about interstate recognition of online notarizations performed by out-of-state notaries.27 In response to
concerns about interstate recognition of electronic notarizations, in 2010 the U.S. Congress unanimously passed an
interstate recognition bill that was vetoed by President Obama. 28 And now the U.S. Treasury Department appears
to be asking Congress to revisit this previous effort. 29
Second, with respect to the acceptance for filing or other purposes of electronically notarized documents,
questions have been raised as to whether ESIGN and the Uniform Electronic Transactions Act authorize acceptance
of paper printouts of the electronically signed documents. In response, the amended RULONA has expressly
incorporated authorizing language that some states may opt to enact to ensure acceptance of paper printouts. 30
Third, the online notary’s duty to maintain the audio-video recording is raising privacy concerns because, under
most enactments, the procedures for responding to third-party access requests are unclear. In this respect, online
notarization laws have imposed on the notary and her legal representative a duty to enable lawful access to the
recording by both signers and third parties, whether for inspection by law enforcement, a commissioning official’s
request, or in connection with a civil lawsuit investigation. 31 In addition, the online notary must have a means of
providing certified copies of entries, be able to identify the requesting individual, and complete an entry in the
electronic journal for each such access and request for a certified copy.
Fourth, the allocation of liability between the notaries, online notarization signing platforms, and third-party
identity providers is unclear. There are several liability concerns facing identity providers that remain ill-defined
and uncertain with respect to court treatment. Should identity providers have legal protection if they have
complied with the applicable notarial standards to validate credentials that were nonetheless incorrectly issued?
What is the liability of an identity provider for an identity attribute that is incorrectly verified? Who has the liability
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when a relying party disseminates or provides access to valuable or protected data based on a false identity
assertion? Thus far, only Virginia provides statutory grounding and liability clarity concerning private-sector
identity providers.32
Fifth, there is a concern that some states, whether through statute or rule-making, will too rigidly limit the
available approved processes for automated third-party credential analysis and identity proofing with the result
that online services will be foreclosed to many signers such as foreign citizens doing business in the United States,
elder citizens, and individuals without a credit history.33 In addition, administrative rules in states such as Texas,
Nevada, Tennessee, and Minnesota, by being statutorily de-coupled from national identity standards issued by
NIST, run the risk of undermining efforts at achieving national uniformity along with imposing prescriptive
requirements that will be hard to change in response to market changes and technology obsolescence. 34 Finally,
there is a concern that some states, by authorizing only the use of government-issued credentials, will prevent the
ability for signers to use emerging private sector identity provider services that leverage the ubiquity of mobile
phones and the FIDO authentication standard.35

THE CHANGING EXPERIENCE OF NOTARIZATION IN THE ONLINE ENVIRONMENT
For real property law practitioners, the strategic management of electronic records must be based on fundamental
evidentiary requirements for proving establishing identity, intent, and document integrity. Online notarization
gives notaries an enhanced ability to prove the authenticity of electronic signatures, digital identity credentials,
and electronic records. The signer personally appears before the notary via real-time interactive audio-video
conference technology and, thereby, invokes the notary’s authority and jurisdiction. 36 And the online notarial act
remains valid through time, regardless of the physical location of the signer and where the document is filed.
Twenty-three states now have enacted online notarization laws.37 And with the Uniform Law Commission having
added authorization language to the RULONA, more states are expected to join this trend next year. The Virginia
framework for online notarization is now achieving adoption throughout the United States.
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level to enact a framework governing the use of electronic methods for financial documents requiring
notarization.”).
30
RULONA Section 4(c) and Section 20(c).
31
Note that Minnesota 358.645 Subd 12(b) permits third-party access to the recording only with the prior consent
of the signer or the signer’s legal representative. In fact, Minnesota expressly provides that the notary’s electronic
journal and recordings are not public records.
32
Virginia Chapter 483 of 2015, available at: https://lis.virginia.gov/cgi-bin/legp604.exe?151+ful+CHAP0483+pdf.
33
The Minnesota statute and the rules issued by the Secretaries of State in Tennessee and Texas are examples of a
rigid approach toward identity proofing that authorizes only automated means of credential analysis. In contrast,
the RULONA requires two factors of identity proofing without specifying or limiting the types of processes or
technologies that may be used.
34
For an example of an industry-specific approach, see the MISMO standard efforts that some states are looking to
as an alternative to the NIST guidelines, available at: http://www.mismo.org/get-started/participate-in-a-mismoworkgroup/remote-online-notarization-dwg. In contrast, see the Treasury Report, supra note 3, at 199: “Treasury
supports the efforts of OMB to fully implement the long-delayed U.S. government federated digital identity
system. Treasury recommends policies that would restore a public-private partnership model to create an
interoperable digital identity infrastructure and identity solutions that comply with NIST guidelines and would
reinvigorate the role of U.S. government-certified private sector identity providers, promoting consumer choice
and supporting a competitive digital identity marketplace.”
35
For information about the FIDO Standards, see https://fidoalliance.org/.
36
See the comments to THE MODEL ELECTRONIC NOTARIZATION ACT § 2-1 at 5 (NAT’L NOTARY ASS’N 2017)
(“’Personal appearance’ is the fundamental manner in which principals avail themselves of the jurisdiction,
authority, and legal power of a notary public as a public officer.”).
37
In addition to the twenty-two previously referenced states, last year Vermont enacted a version of RULONA that
gave the Secretary of State power to authorize online notarization by means of rule-making (H 526), available at:
https://legislature.vermont.gov/bill/status/2018/H.526. The rules, however, have not yet been issued.
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The Article Below was originally published in Law360 on July 23, 2019.
--------

Akerman's Development Prowess Aids Opportunity Zone Work
By Andrew McIntyre
Law360 (July 23, 2019, 5:56 PM EDT) -- Akerman is seeking to grab more work on opportunity
zone deals — transactions rooted in President Donald Trump's tax reform — and the firm's real
estate leader told Law360 in a recent wide-ranging interview that Akerman's deep experience in
the more traditional development arena is giving the firm a leg-up on its peers.
Akerman LLP has long been known as a development powerhouse in Florida and across the
country, and the firm is leveraging that expertise to offer superior counsel to clients on
opportunity zone deals, Eric Rapkin, chair of real estate at the firm, told Law360.
The Tax Cuts and Jobs Act of 2017 created the opportunity zone program, which allows
investors to defer paying capital gains if they invest in a project in an opportunity zone and hold
that investment for 10 years. Gains from the opportunity zone investment are also tax-free,
provided the investor holds the property for 10 years.
The idea, Rapkin said, is that Akerman is able to better understand the nuances of such
investments from the developer point of view given the law firm's long history of counseling
developers on more traditional real estate deals.
"Opportunity zones are simply the darling of the industry. Everyone is heavily focused on
opportunity zones," Rapkin said in a recent interview. "We're probably one of the few national
firms that also has a robust development ... practice."
Rapkin said one of the keys to the group's success has been its "understanding of the
development mindset."
But in addition to having a keen understanding of the issues developers face, such as zoning and
land-use matters, the law firm has also sought to integrate its expertise in other areas, chief
among those being tax, since the program is so tax-driven.
The firm is tight-lipped when it comes to naming clients or types of deals, and did not name
specific opportunity zone clients or deals. Rapkin said the firm's opportunity zone practice group,
composed of 24 attorneys and real estate professionals, helps represent both developers and
investors.
"We've been leveraging our .... economic incentive experience together with our ultrasophisticated, high-level tax expertise, real estate development expertise and fund formation

expertise," Rapkin added. "Which brings to bear all of our real estate ... experience, to navigate
the intricacies of the requirements of the statute. We're able to do that seamlessly."
Rapkin said that while many other law firms are also able to help clients navigate the opportunity
zone framework, another area that sets Akerman apart is its deep understanding of state and local
incentives broadly, not just opportunity zone incentives.
The idea is investors have a host of potential incentives, opportunity zone and other, at their
fingertips, and Akerman prides itself on helping clients sort through all the options.
All potential new investments, of course, come amid a real estate up-cycle that is nearly a decade
old. Rapkin noted that despite the length of the current cycle, the commercial real estate sector
remains optimistic about the real estate market and the economy.
A recent Akerman report identified a current "confidence crescendo," with 70% of respondents
to the survey saying they are more confident in the commercial real estate market this year than
they were a year ago.
"There's no doubt there are more headwinds this year than last year," Rapkin said. "While it's
simply inevitable that there will be a slowdown at some point, likely within the next year,
investors are still optimistic."
While Rapkin is closely watching opportunity zones, he also has his finger on the pulse when it
comes to other trends in commercial real estate as he seeks to align Akerman's practice
accordingly.
He said he's also seeing private equity lenders increasingly take more of the lending pie as banks
continue to scale back their lending efforts amid increased regulation.
"More and more we're seeing private equity as being listed at the top ... or near the top in the
lending space," Rapkin said. "And not just .... equity deals. They are also having debt funds.
Private debt funds can be much more flexible than traditional lenders."
And Akerman has reacted to that shift in the lending sphere by ramping up its capability to
provide legal counsel across a spectrum of loans and lenders.
Earlier this year, the firm snagged a five-lawyer real estate finance-focused team from Duval &
Stachenfeld LLP.
"We're always trying to increase our experience all ... up and down the capital stack," Rapkin
said, referring to the term that describes a variety of types of loans making up an overall
financing package.
And the firm is also closely watching the evolving cannabis space, and is growing that practice
on both coasts.

Akerman recently hired Irán Hopkins, an expert on the cannabis industry in California, for its
Los Angeles office.
Zachary Kobrin, the former general counsel and chief compliance officer at medical cannabis
company Cansortium Holdings, recently joined Akerman in the firm's Fort Lauderdale office.
And Akerman is looking to further expand its cannabis practice, according to Rapkin.
"We're in talks with others in that space," Rapkin said.
While it remains to be seen exactly what sort of real estate work might come about as more states
legalize pot, it's clear that there is plenty of opportunity zone work for Akerman to chase, and
Rapkin sees the firm as well-positioned.
The firm has built "what we believe is one of the top opportunity zone teams in the country,"
Rapkin said.

In appreciation of their support, we have invited our sponsors to share with us, for publication in News & Notes,
information on services they provide or can provide to our Fellows. In many cases, our Fellows and their firms
and companies already do business with our sponsors but may not be aware of the full range of services that are
available. We begin this month with a submission from CPG Corp.

The Hidden Risks in Development-Related Contracts
Contributed by ACREL Gold Sponsor

Why would anyone take the time to read an article about insurance? Well, among other things, who doesn’t
want to avoid having an inadvertent uninsured loss? How about not breaching a fiduciary duty to a partner?
In the post-GFC development world, the construction industry is experiencing a significant rebound in
development activities, the size and complexity of which also have increased, but with thinning profit
margins. Nevertheless, the anticipated returns make it worth taking these risks, at least those taken on purpose.
Taking the time to understand and appropriately allocate risk in and among the relevant contracts involving the
various parties is important. Because a complete, thoughtful approach often is not the one taken, doing so can
produce a negative reaction (just because it’s perceived as new or different).
The default approach seems to continue to be for the owner, and/or developer, to try to contractually transfer
their risk to the contractor. Then at one level the contractor accepts that as the business deal, provides a certificate
of insurance as verification of its understanding of the risk it is assuming, etc. The parties move forward on the
understanding that the risk has been effectively transferred, with appropriate insurance coverage confirmed via
the certificate of insurance. However, the COI specifically states that it is issued for information only and confers
no rights to the certificate holder. Far too often, no one capable of reviewing the policy itself for confirmation
(or not) that the expectations in fact have been met has made that review.
In the file it goes -- we call this “sign it and forget it.” That approach works fine until there’s a claim - then
everyone holds up the contracts like garlic to ward off vampires. The harsh reality far too often is that the
contractor has failed to extend the contractual risk management processes and protocols they routinely use for
their subcontractors, to their ultimate partner, the insurance company, with the result that expectations are not
met.
Despite your insurer’s advice that your vendors and contractors are your largest risk, it may be that your largest
risk is the insurance company insuring those vendors and contractors. The contractor is your “work-related”
subcontractor, and their insurance company is your “claim-related” subcontractor; however, most firms have no
risk-management procedures in place to manage all relevant relationships to a conclusion that satisfies all parties’
expectations.
Quality contractors have numerous procedures that require them to review and approve certain aspects of their
subcontractors before they are approved to bid on your work. Here are few we routinely see:

•
•
•
•
•
•

Project accounting procedures
Project scheduling
Manpower estimates
Past project performance
Current work back log
Audited financials

Twenty years ago, it would have been inconceivable for a contractor to get this level of information on its
subcontractors. Yet, now much of this is commonplace. However, neither owners nor contractors consistently
request copies of their subcontractor’s insurance policies - that is, until they need their “claim subcontractor” to
remedy a claim. Following a claim, their law firm immediately requests a copy of the policy. That may be too
late.
Here is how things break down: In our experience, as much as 70% of the policies reviewed have critical
deficiencies between contract requirements and policy coverage. Contractors too often pay inadequate attention
to the policies and/or lack the expertise to assess the coverage. The insurers aren’t invited to review the situation
and ensure that the parties expectations expressed in their contracts are met. Litigation is an expensive and
inefficient way to sort all of this out.
In a 2016 survey conducted by AGC and FMI*, the respondents ranked contract risk with the skilled labor
shortage and subcontractor default as the top risks their firms face. Most contractors of any tier would not hire
subcontractors without thoroughly assessing their ability to complete the work. But they routinely enter into
multimillion-dollar contracts that require important insurance coverages without making a thorough evaluation
of the policy’s actual coverage of important contract risks. By taking a more collaborative, contract riskmanagement approach with your contractors and subcontractors, you can identify, in advance, gaps between
what the “claim-subcontractor” is expected to pay and what the policy actually insures. From there you can build
creative solutions or adjust the policies pre-claim. Here are some coverage tools and policies that are available
to cover and support contractual requirements on large projects:
Problem
Business Income
exceeds construction
costs
Defective work causes a
larger claim
Financial loss due to
breach of contract by a
contractor
Many AI endorsements
only offer what’s
required in contract
Surety claims can delay
a project
Liquidated Damages are
often disputed, and
cause friction between
owners and contractors

Insurance Product
Builders Risk

Builders Risk
OPPI**

Additional Insured

Subcontractor Default
Insurance (SDI)
Liquidated Damages
(LD)

Desired End Result
With soft costs covering business income, interest &
loan payments for the Owner
Some coverage can be added back for damage
resulting from the defective work
Can insure the Owner’s financial risks associated
with purely monetary losses, which are general
excluded by general liability policies
Including during completed operations

Can insure the default risk of your subcontractors,
and via 1st party funds, expedite resolution
Not a complete solution, but by packaging builders’
risk, E&O and pollution insurance to address project
concerns, much of the LD risks can be insured
and/or managed, at a potential cost savings. This
will also expedite post-claim project delivery.

The all-too-common approach of “signing it and forgetting it” is bad practice that unnecessarily exposes too
many projects to additional expense and uninsured claims. Work with independents who can engage your
developer, contractor, owner, insurance agents and carriers in a collaborative effort to risk-manage your
contracts. The benefits will be extensive and will be shared by everyone involved. Bottom line – the party
intended to bear certain risks will in fact bear them.

*Managing and Mitigating Risk in Today’s Construction Environment,” The 2016 AGC/FMI Industry Survey
** OPPI stands for Owner’s Protective Professional Indemnity – this coverage is purchased by owners on a
project-specific basis and is designed to provide insurance protection against negligence in any professional
services contracted for the project by the owner. The insurance “sits on top of” and wraps around the insurance
carried by the professional services contractor (e.g., architect, engineer) and provides excess and difference in
conditions coverage for the owner if the underlying insurance is deficient.

---------ACREL is fortunate to have seventeen sponsors for 2019. Their support defrays the cost of the ACREL
Directory and helps to support other initiatives of the College. Many ACREL Fellows already work with one
or more of our Sponsors. If you do, please take a minute to thank your contact at the Sponsor for their support. If
not, take this opportunity to become familiar with their products and services.

If you need additional contact information for any Sponsor, contact Julie Burgess in the ACREL office at
jaburgess@acrel.org or (310) 816-9811 and she can provide phone and email contact for each of our sponsors.

GOLD SPONSOR: CPG

Contact: Kim Bordeau | 905-373-7223| kimb@thepacenetwork.com

The complexities of insurance can be overwhelming, but the steps to obtaining proper coverage are simple. A
company’s insurance program must be linked to the unique needs and risks of the business for insurance to
respond effectively.
CPG develops an insurance plan for their clientele by synchronizing their clients’ business strategy and
accompanying risks. They assess existing exposures, analyze coverage gaps, and monitor insurance requirements
to allow the insurance program to evolve with the needs of any growing business.

A Message from the Senior Counselors Task Force
Are you interested in matters related to retirement or otherwise moving on from your current law practice? The
Senior Counselors Working Group focuses on these issues and through use of a new blog/discussion group is
ready to provide a way to share information and exchange thoughts with interested Fellows. If you would like
to join the group and be part of the information-sharing and exchange group, simply reply to this message and
you’ll be added. This is not something that will overwhelm your mailbox. Should you choose to opt out at any
time you may do so easily through a link that will be included with every message.
Bob Wright will initiate communication and send out some articles of interest in a couple of weeks, so if you
are interested, please email Caitlin McIntire.

A Message from the Attorneys' Opinions Committee
LEGAL OPINIONS ALERT – an EXHORTATION!

All Fellows should know of and join in applying the legal opinion reports that the ACREL Attorneys’ Opinions
Committee has co-sponsored along with its counterpart committee of the ABA RPTE Section and
ACMA. These reports, developed over the last 10 years, provide on a national scale present-day consensus on
customary practice for opinions in real estate finance transactions. The reports are exceptionally useful in
drafting, negotiating, and reviewing legal opinions. They also provide illustrative language for opinion,
assumptions, and qualifications about which there is broad national acceptance among skilled opinion
practitioners – givers, recipients’ counsel, and recipients themselves. They are benchmarks for opinion practice
in real estate finance transactions beyond state lines.

Read them, adapt them to your models, and spread the word about them to other firms with which you
work. They are in print in the ABA Real Property, Trust & Estate Law Journal, but fully accessible online for
anyone:

Click here for more information.
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