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In 2018, the Acquisitions Committee of the American College of Real Estate Lawyers
(“ACREL”) undertook a state-by-state analysis of liquidated damage remedies in real estate
purchase and sale agreements, prompted by the holding in Ravenstar, LLC v. One Ski Hill Place,
LLC, 401 P.3d 552 (Colo. 2017). In Ravenstar, the Colorado Supreme Court upheld a clause,
contained in five separate contracts to acquire to-be-built condominium units, providing the seller
with an option to choose between liquidated damages and actual damages.
Ravenstar departed from what was considered to be largely settled precedent, i.e., that an
option to elect either liquidated or actual damages would invalidate an otherwise valid liquidated
damages clause. After all, if a liquidated damages provision represents an effort to pre-agree to a
certain recovery of damages where actual damages are difficult to ascertain, mustn’t the right to
seek actual damages undermine the foundation upon which the liquidated damages remedy is
based?
Stevens A. Carey, the chair of the Acquisitions Committee of ACREL, recently examined
that and various other questions in connection with liquidated damages in real estate purchase and
sale agreements in “Liquidated Damages in a Real Estate PSA”: a Closer Look” – The Practical
Real Estate Lawyer, January 2019. Steve’s article was motivated by certain questions arising from
the holding in Ravenstar but quickly evolved to constitute a welcome and broad overview of how
different jurisdictions have considered the liquidated damages remedy. More specifically, Steve’s
article focused on thirteen distinct questions relating to liquidated damages.
Those same questions are the subject of this article, which attempts to analyze them under
Illinois case law. It is hoped that, together with the Carey article, this article will provide
practitioners representing parties to Illinois real estate purchase and sale transactions with a more
nuanced understanding of the implications of their advice and drafting.
Not surprisingly, the enforceability of liquidated damage provisions has long perplexed
Illinois courts. As stated in one of the landmark cases, “[t]here is no fixed rule applicable to all
liquidated damage agreements, and each one must be evaluated by its own facts and
circumstances”. Grossinger Motorcorp, Inc. v. American Natl’ Bank and Trust Co., 240 Ill. App.
3d 737 (1992), at 749, citing Likens v. Inland Real Estate Corp. (1989), 183 Ill. App. 3d 461.
In Grossinger, which was cited in Ravenstar disapprovingly, Grossinger (an automobile
dealership) entered into an agreement to purchase unimproved real estate from defendant land
* The author gratefully acknowledges the contribution made by Miranda Stuart of Kirkland & Ellis to the case
research and analysis set forth in this article.
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owners. Purchaser deposited $100,000 as earnest money and the agreement conditioned
purchaser’s closing obligations upon its obtaining rezoning for its intended operations.
Purchaser agreed to act diligently in pursuing the rezoning. After failing to obtain the
necessary rezoning, purchaser delivered notice of termination and sought the return of its earnest
money deposit. When seller refused, purchaser filed a complaint for declaratory and injunctive
relief, seeking the return of its earnest money and reasonable attorneys’ fees, as provided under
the agreement.
Seller counter-claimed, alleging that purchaser failed to act diligently. In its prayer for
relief, seller asked in the alternative for the earnest money or “other remedies at law”, including
the difference between the “value” and contract price of the property and all additional expenses
which might result from a subsequent sale of the property. Grossinger, at 741-742. Three months
later, well before trial, seller amended its prayer for relief, seeking only the earnest money, as
liquidated damages, and attorneys’ fees. Notably, it is was subsequently learned that seller had
resold the property for $1,250,000 more than purchaser had agreed to pay. Id. at 742.
The trial court issued its opinion in seller’s favor. The court held that purchaser indeed had
breached its obligation to act diligently in seeking the rezoning and awarded the earnest money to
seller as liquidated damages. In reaching this result, the court first found that the liquidated
damages provision was enforceable, stating that the earnest money amounted to only about 2% of
the purchase price and that defendant had incurred substantial carrying costs pending the outcome
of the zoning application. Id. at 745. Secondly, the court awarded attorney’s fees in an amount of
over $49,000 pursuant to a standard prevailing party’s clause in the contract.
Purchaser appealed. Seller cross-appealed (on the basis that the amount of attorneys’ fees
awarded was inadequate).
In issuing its opinion, the Illinois Appellate Court for the First District, Fifth Division
disagreed with the lower court’s determination that the purchaser had breached the contract,
finding that purchaser’s failure to present its plan for rezoning was excused by the fact that the
contract had previously been properly terminated by purchaser. Further, the court continued by
stating that “[e]ven if we agreed with the trial court’s findings that plaintiff was in breach of its
agreement, we would reverse [the lower court ruling for seller] on the independent ground that the
liquidated damages provision of the contract is unenforceable”. Id. at 749. The court cited Section
356(1) of the Restatement (Second) of Contracts:
Damages for breach by either party may be liquidated in the agreement but only at an
amount that is reasonable in the light of the anticipated or actual loss caused by the breach
and the difficulties of proof of loss. Id. at 749.
Purchaser argued in its appeal of the trial court’s ruling that the optional nature of the
liquidated damages provision constituted a penalty. “Plaintiff would contend that by reserving the
option to seek compensatory damages, defendant intends for the liquidated damages option to
operate only where it exceeds actual damages” Id. at 750. The appellate court agreed,
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distinguishing the facts in Grossinger from other cases where the other remedies which were
reserved to the aggrieved party were not monetary in nature.
Accordingly, since the liquidated damages provision was unenforceable, only actual
damages might be collected, and the ultimate sale of the property for $1,250,000 more than the
purchaser in Grossinger was to have paid negated that remedy. The court therefore held that
purchaser was entitled to the refund of its earnest money deposit since the liquidated damages
provision was unenforceable and seller suffered no actual damages. Id. at 752.
Finally, the appellate court held that because the contract provided that the prevailing party
was entitled to payment of its legal fees, the trial court erred in its award of legal fees to the seller.
“In light of our decision which returns the earnest money to plaintiff, plaintiff cannot be considered
the ‘unsuccessful party’ and defendant can no longer be considered the ‘prevailing party’ under
the contract.” Id. at 753. The case was remanded to the trial court for determination of the legal
fees, if any, to be awarded to the purchaser.
The following thirteen questions, and the corresponding discussion under Illinois law, track
the discussion points in the Carey article:
1.

MAY THE SELLER CHOOSE SPECIFIC PERFORMANCE INSTEAD OF
LIQUIDATED DAMAGES (SO THAT LIQUIDATED DAMAGES ARE NOT AN
EXCLUSIVE REMEDY)?

Generally speaking, the inclusion of a liquidated damages clause in a purchase and sale
agreement does not preclude a party from pursuing specific performance (or other equitable
remedies) under Illinois law:
“When there is no misunderstanding or misrepresentation between a purchaser and seller
who enter into a contract for the sale of real estate, specific performance is granted as a
matter of right and the fact that there is a provision in the contract that provides for
liquidated damages in the event of nonperformance does not, in and of itself, prevent the
decree of specific performance.”
O’Shield v. Lakeside Bank, 335 Ill. App. 3d 834, 841 (2002) (citing Kohrs v. Barth, 212 Ill. App.
3d 468, 471 (1991)); Rootberg v. Richard J. Brown Associates, Inc., 14 Ill. App. 3d 301, 303
(1973) (quoting same); see also Bauer v. Sawyer, 8 Ill. 2d 351, 358 (1956) (“In accordance with
our earlier and later decisions and with the weight of authority elsewhere…even if the provision
in question is construed as one for liquidated damages, the right to an injunction is not barred”);
Carr v. Butterworth, 219 Ill. App. 14, 20 (1920) (“When a contract for sale contains a provision
for liquidated damages in case of breach, a court of equity will not for that reason, alone, decline
to enforce it in a court of equity”); Koch v. Streuter, 218 Ill. 546, 553 (1905) (“The mere fact that
a contract stipulates for the payment of liquidated damages in case of failure to perform, does not
prevent a court of equity from decreeing specific performance”) (citing Lyman v. Gedney, 114 Ill.
388, 398 (1885)).
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However, a buyer and seller may agree to preclude specific performance by including in
the contract clear language indicating that the liquidated damages provision is to be the sole
remedy in the event of nonperformance. See O’Shield, 335 Ill. App. 3d at 841. “Although there
are no set or formulaic words…clear language that would bar specific performance includes
phrases that provide for ‘something more’ than the provision for liquidated damages itself –
phrases stating, for example, that the contract will become ‘null and void’ upon payment of a sum
indicated, or that payment is ‘in full of all claims of every kind and nature,’ or that payment is the
‘sole and exclusive remedy’ upon a failure to perform.” Id. (citing Davis v. Isenstein, 257 Ill. 260,
263 (1913); McDonagh S.C. v. Moss, 207 Ill. App. 3d 62, 65 (1990); and Coney v. Commercial
Nat’l Realty Co., 88 Ill. App. 3d 1026, 1028 (1980)).
2.

MAY THE SELLER CHOOSE ACTUAL DAMAGES INSTEAD OF LIQUIDATED
DAMAGES (SO THAT LIQUIDATED DAMAGES ARE NOT AN EXCLUSIVE
DAMAGE REMEDY)?

Recent cases conclude that inclusion of an optional liquidated damages remedy violates
the first prong of the liquidated damages test (see the discussion in Part 6, below) because it
indicates that the parties did not intend to stipulate or settle on agreed-upon damages in advance.
See Grossinger, supra; Catholic Charities of the Archdiocese of Chi. v. Thorpe, 318 Ill. App. 3d
304, 313 (2000); Kay Gee Amusement Co. v. Cave, 177 Ill. App. 250, 254-5 (1913); Resource.
Tech. Corp. v. Congress. Dev. Co., 2003 U.S. Dist. LEXIS 15418 at 14-15; M.L.G. Trust v.
Government of the Republic of Indon., 1994 U.S. Dist. LEXIS 14147 at 9. “[I]n essence, such an
optional liquidated damages provision fixes a minimum which must be paid from the buyer to the
seller, but leaves the door wide open to him to prove actual damage in addition to the so called
liquidated damage. This is no settlement at all and it permits the [seller] to have his cake and eat it
too.” Grossinger, 240 Ill. App. 3d at 751.
Since Grossinger, Illinois appellate courts have generally relied on Grossinger to find that
provisions that allow defendants the option to receive liquidated damages or to seek actual
damages are unenforceable as a penalty. See, e.g., Karimi v. 401 N. Wabash Venture, LLC, 952
N.E.2d 1278, 1287 (Ill. App. 2011). It should be noted, however, that there have been no Illinois
Supreme Court rulings on this matter and some earlier Appellate Court cases have held to the
contrary. Gryb v. Benson, 84 Ill. App. 3d 710, 712 (1980) (“The contract in the instant case gave
the plaintiffs as sellers an option to retain the earnest money as liquidated damages. But plaintiffs
instead chose to sue for their actual damages. This was the prerogative of plaintiffs under the clear
language of the contract.”); see also Lakshman v. Vecchione, 102 Ill. App. 3d 629, 633-4 (1981),
(“It is clear from the terms of paragraph 11 of the contract that it is defendants’ option to retain the
$3,000 earnest money deposit or to pursue any other legal or equitable remedy for breach of
contract”). In Kohenn v. Plantation Baking Co., 32 Ill. App. 3d 231, 236 (1975), the court did not
strike down the optional liquidated damages provision as an unenforceable penalty, but rather,
denied seller’s counterclaim for actual damages and only allowed the seller to retain the earnest
money. The court did not discuss the optional nature of the liquidated damages clause in the
contract.
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3.

IF THE SELLER MAY CHOOSE LIQUIDATED DAMAGES OR ACTUAL
DAMAGES, MAY IT HAVE BOTH?

Illinois courts have typically found that if a party is receiving liquidated damages, then it
is not entitled to seek additional monetary damages, even where the contract expressly allows for
the recovery of damages beyond liquidated damages. See Grossinger; also see Morris v. Flores,
174 Ill. App. 3d 504, 505, 507 (1988) (where the contract stated that the liquidated damages “shall
not be the exclusive remedy of seller, and seller shall retain all monies deposited without prejudice
to his other remedies,” the court allowed the seller to recover only liquidated damages, holding
that “the ‘other’ remedies refers to rights of a kind and character other than money damages” and
that “[i]t would be inconsistent to provide in the contract for liquidated damages and also allow a
party to pursue other remedies for money damages”); see also H&M Driver Leasing Services,
Unlimited, Inc. v. Champion Int’l Corp., 181 Ill. App. 3d 28, 31 (1989) (“Where a contract provides
that the breaching party must pay all damages caused by the breach as well as a specified sum in
addition thereto, the sum so specified…constitutes an unenforceable penalty”); Curtin v. Ogborn,
75 Ill. App. 3d 549, 555 (1979) (“[I]n the event of a default by the buyer, the earnest money may
be retained in full by the seller without reference to the actual damages which may have resulted
to the seller from the buyer’s default, but [the] seller is not entitled to any additional recovery”)
(citing Kohenn, 32 Ill. App. 3d at 236). Further, in one of the few cases in which an Illinois court
enforced an optional liquidated damages clause, the court expressly held that the seller was not
entitled to additional recovery if he exercised the option. See Gryb, 84 Ill. App. 3d at 712.
4.

IF THE SELLER MAY CHOOSE LIQUIDATED DAMAGES OR ACTUAL
DAMAGES, BUT NOT BOTH, WHEN MUST IT DECIDE?

The few courts in Illinois that have enforced optional liquidated damages clauses do not
expressly state when a seller must decide between liquidated or actual damages. However, in each
case, the seller elected its option before bringing suit (knowing, presumably, that its actual
damages would exceed the stated liquidated damages). In Lakshman, the seller chose not to
exercise its option of retaining the earnest deposit as liquidated damages (i.e., $3,000). See
Lakshman, 102 Ill. App. 3d at 634. There, actual damages would equal the amount of any
deficiency between the fair market value of the real estate on the date of the breach and the sales
price contracted for by the buyers, including reasonable costs and attorneys’ fees. Similarly, in
Gryb, sellers chose to bring suit for their actual damages of $3,000, which represented the
difference between the contract price and the resale price, rather than retaining their $1,000 earnest
money deposit. See Gryb, 84 Ill. App. 3d at 711.
5.

IS THERE AN APPLICABLE STATUTE ADDRESSING
DAMAGES CLAUSES?

LIQUIDATED

There is no Illinois statute addressing liquidated damages clauses in contracts for the sale
of real property.
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6.

WHAT IS THE TEST FOR A VALID LIQUIDATED DAMAGES CLAUSE?

In Illinois, a liquidated damages provision in a real estate contract is valid when (1) the
parties have intended to agree to the damages in advance, (2) the amount of liquidated damages is
a reasonable forecast of just compensation for the harm that is caused by the breach, and (3) the
actual damages would be uncertain in amount and difficult to prove. See Grossinger, 240 Ill. App.
3d at 749; see also Dallas v. Chi. Teachers Union, 408 Ill. App. 3d 420, 424 (2011); Berggren v.
Hill, 401 Ill. App. 3d 475, 480 (2010); Morris v. Flores, 174 Ill. App. 3d 504, 506 (1988); Jameson
Realty Group v. Kostner, 351 Ill. App. 3d 416 (2004); Bauer v. Sawyer, 8 Ill. 2d 351, 359 (1956);
Gobble v. Linder, 76 Ill. 157, 159 (1875). In determining reasonableness, some Illinois courts have
considered whether such predetermined damages would be “oppressive.” See Karimi, 952 N.E.2d
at 1290 (“The purpose of a liquidated damages provision is to provide parties with a reasonable
predetermined damages amount where actual damages may be difficult to ascertain. Courts
generally give effect to such provisions if the parties have expressed their agreement in clear and
explicit terms and there is no evidence of fraud or unconscionable oppression”); J.B. Lyon & Co.
v. Culbertson, Blair & Co., 83 Ill. 33, 43 (1876) (the sum agreed to be paid as liquidated damages
must be reasonable and not oppressive”); see also Scofield v. Tompkins, 95 Ill. 190, 194 (1880)
(“It would seem incredible to believe that sane parties could have understood and intended to pay
as damages $22,770, simply for a failure to pay that sum of money on a specified day…To believe
so would be absurd, and it would be highly oppressive to hold”).
7.

WHO HAS THE BURDEN OF PROOF?

Illinois courts impose the burden of proof on the party resisting the enforcement of the
liquidated damages provision to show that such provision is a penalty and not enforceable. See
Pav-Saver Corp. v. Vasso Corp., 143 Ill. App. 3d 1013, 1019 (1986) (“The burden of proving that
a liquidated damages clause is void as a penalty rests with the party resisting its enforcement”).
That was also the ruling in an Illinois Supreme Court case. Weiss v. United States Fidelity &
Guaranty Co., 300 Ill. 11, 16-17 (1921) (“The burden of proof in such case is on [the person being
sued for damages] to show that the contract provided for a penalty and not for liquidated damages,
where there is nothing upon the face of the contract that requires the court to make the legal finding
that the provision is for a penalty. Such a contract is prima facie evidence that the parties have
stipulated and agreed on the actual amount of damages that ought to be recovered for a breach,
and in the absence of evidence to the contrary the damages will be held to be liquidated damages”).
8.

AS OF WHEN IS “REASONABLENESS” TESTED?

Reasonableness is tested at the time of the making of the contract. See Karimi, at 1288.
(“The reasonableness of the amount, though, depends not on the actual damages suffered by the
non-breaching party, but on whether the amount reasonably forecasts and bears some relation to
the parties’ potential loss as determined at the time of contracting”); Christian Mills, Inc. v.
Berthold Stern Flour Co., 247 Ill. App. 1 (1927) (“The modern tendency of the courts seems to be
to consider reasonableness as the final test, and that as of the time of the making of the contract,
and not as of the time of the breach”). Certain of the courts which assert the three-part test above
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also provide that reasonableness is to be determined at the time of contracting. See, e.g.,
Grossinger, 240 Ill. App. 3d at 749.
9.

WHAT PERCENTAGE OF THE PURCHASE PRICE IS LIKELY ACCEPTABLE
AS LIQUIDATED DAMAGES?

Several Illinois courts have considered this question. See Karimi, 952 N.E.2d at 1288,
where earnest money of $328,269.60 (or 15% of the purchase price) was upheld to be a reasonable
sum as liquidated damages. Siegel v. Levy Organization Development Co., 182 Ill. App. 3d 859,
860 (1989) (upholding as reasonable a liquidated damages provision where the $320,000 earnest
money deposit represented 20% of the $1,600,000 purchase price); Curtin, 75 Ill. App. 3d at 555
(finding that a liquidated damages amount of just below 10% of the purchase price was reasonable,
where $8,500 in promissory notes were delivered on account of a $87,000 purchase price);
Berggren, 401 Ill. App. 3d at 481 (“The amount of 5% of the purchase price was reasonable at the
time the parties signed the contract, and the fact that plaintiff subsequently sold the property for a
lower price does not change that analysis”), where the earnest money was $82,500.
There is also a recent case where an Illinois court allowed the seller to retain earnest money
pursuant to a liquidated damages clause when the earnest money represented approximately 42%
of the purchase price. See Gardner v. Dolak, 2016 Ill App (3d) 140848-U (2016). Notably, the
buyer’s claim was found to be barred by laches because she waited six years to inform the seller
that she was no longer interested in purchasing the property, when the contract had an approval
period of only eighteen months. The court affirmed the trial court’s holding that the buyer
“forfeited the money under the liquidated damages clause” and found that the buyer’s
“unreasonable delay coupled with a decrease in property value defeats a claim for reimbursement.”
Id. at 11. The court allowed the seller to retain $55,000 in liquidated damages for a purchase price
of $130,000, but the court did not discuss the reasonableness of such percentage or amount.
There is no reported case in Illinois that has considered whether a lower percentage may
be an appropriate liquidated damages ceiling where the absolute dollars are more significant, but
that is a possibility.
10.

ARE ACTUAL DAMAGES RELEVANT FOR LIQUIDATED DAMAGES AND, IN
PARTICULAR, WILL LIQUIDATED DAMAGES BE ALLOWED WHEN THERE
ARE NO ACTUAL DAMAGES?

Absent a contract provision to the contrary, Illinois courts have found that actual damages
are not required in order to enforce a liquidated damages clause. See Hayden v. Keepper-Nagel,
Inc., 62 Ill. App. 3d 828, 830-31 (1978) (finding that the subsequent sale of real property to third
parties for the same price as under a contract not consummated by purchasers did not extinguish
the sellers’ claim for liquidated damages, it held that “the courts will uphold a liquidated damages
clause, even absent any proof of actual damages, where the parties have agreed to have the
damages provided in the contract ascertained on a particular basis and such provision is reasonable
at the time of contracting”) (citing Twentieth Century-Fox Film Corp. v. Woods Amusement Corp.
304 F. Supp. 23 (N.D. Ill. 1969)). This principle has been articulated by the Illinois Supreme Court,
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albeit in a different context, i.e., in a case construing a construction contract. Weiss v. United States
Fidelity & Guaranty Co., 300 Ill. 11, 16 (1921) (“Where a contract provides for liquidated damages
at so much par day for delay in the performance of a building contract…it is not necessary in an
action for breach to allege actual damages from such delay, as plaintiff is entitled to rely on the
contract to show that damages at the rate stipulated will result from the breach”).
Note, however, that where that intention is set forth in the contract, the party seeking
recovery may have to prove actual damages. See Libby, McNeill & Libby v. Illinois Dist. Tel. Co.,
294 Ill. App. 93, 100 (1938) (“If no actual damage was suffered as a result of the breach, there
could be no damage subject to liquidation and the amount specified in the contract would have to
be held in that event to be a penalty…[b]efore plaintiff is entitled to recover liquidated damages it
must show some actual damage as a result of defendant’s default”). In this case, the agreement
provided that “it is hereby agreed if the District Company fails to perform such service and such
failure results in damage to the Subscriber…then in that event the District Company shall pay to
the Subscriber a sum equal to…as the fixed, settled, and liquidated damages of the Subscriber for
such failure.” Id. at 96.
11.

IS MITIGATION RELEVANT FOR LIQUIDATED DAMAGES?

There is no obligation to mitigate damages in the context of a liquidated damages provision
insofar as requiring the seller to attempt to sell the property. However, Illinois courts have found
reasons to disallow liquidated damage remedies where the claimant failed to take certain actions
or to amounts that the seller “receive[d].” In Newcastle Properties, Inc., v. Shalowitz, 221 Ill. App.
3d 716, 719 (1991), the court held that the seller had “knowingly and intentionally relinquished its
right to collect $109,500 in liquidated damages” because it failed to collect the earnest money by
drawing upon a letter of credit before it expired. At 726-27. Although the court found it
unnecessary to address the mitigation doctrine, it explained that “if the seller had mitigated its
damages by presenting the letter of credit, $109,500 would have been ‘theretofore paid’” and thus
would have met the required terms of the liquidated damages provision. Id. at 727. Because the
earnest money was only “payable” under the letter of credit prior to its expiration (as opposed to
“paid”), the purchaser was not liable for the earnest money as liquidated damages. Similarly, a
bankruptcy court applying Illinois law considered, in Brown v. Real Estate Res. Mgmt., LLC (In
re Polo Builders, Inc.), 388 B.R. 338, 367 (2008), that the plaintiff (a trustee selling a debtor’s real
property) intentionally did not collect the buyer’s earnest money deposit at the time of executing
the purchase agreement because the buyer had informed him that it was not in a position to provide
the earnest money deposit. At the time of the buyer’s breach, the plaintiff had still not “received”
the earnest money, and thus the court, applying Newcastle, did not allow the plaintiff to recover it
as liquidated damages given the language of the liquidated damages clause.
12.

IS A “SHOTGUN” LIQUIDATED DAMAGES CLAUSE ENFORCEABLE?

Shotgun clauses are generally not enforceable in Illinois. “When a contract specifies a
single sum in damages for any and all breaches even though it is apparent that all are not of the
same gravity, the specification is not a reasonable effort to estimate damages.” GK Dev., Inc. v.
Iowa Malls Fin. Corp., 3 N.E.3d 804, 822-23 (Ill. App. Ct. 2013) (citing Lake River Corp. v.
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Carborundum Co., 769 F.2d 1284, 1290 (7th Cir. 1985)). ("When a contract specifies a single
sum in damages for any and all breaches even though it is apparent that all are not of the same
gravity, the specification is not a reasonable effort to estimate damages; and when in addition the
fixed sum greatly exceeds the actual damages likely to be inflicted by a minor breach, its character
as a penalty becomes unmistakable." At 823. Also see, Jameson Realty Group v. Kostner, 351 Ill.
App. 3d 416, 424 (2004) ("[T]he damages contained in a liquidated damages clause must be for a
specific amount for a specific breach"). The Seventh Circuit has also noted that under Illinois
law,"[i]f the amount of damages is invariant to the gravity of the breach, the clause is probably not
a reasonable attempt to estimate actual damages and thus is likely a penalty." Checkers Eight Ltd.
Pshp. v. Hawkins, 241 F.3d 558, 562 (7th Cir. 2001). Nevertheless, if the sum in a shotgun clause
is found to be “reasonable in light of any losses that could have been anticipated at the time of the
contract,” then it may be enforceable. See Siegel (upholding the following clause where the parties
believed that the earnest money would be adequate to cover any potential losses under the contract:
“If [P]urchaser defaults on any of purchaser’s covenants or obligations hereunder, then all sums
theretofore paid to seller (including without limitation earnest money and payments for Extras) by
purchaser shall be forfeited as liquidated damages and shall be retained by seller”). 182 Ill. App
3d at 862.
13.

DOES A LIQUIDATED DAMAGES CLAUSE PRECLUDE RECOVERY OF
ATTORNEYS’ FEES BY THE SELLER?

In Illinois, an unsuccessful party in a lawsuit is generally not responsible for the prevailing
party’s attorneys’ fees, absent contractual language providing for the award of such fees. See
Grossinger, 240 Ill. App 3d at 751. Yet, even where the applicable contract includes express
language providing for awarding legal fees, there is a surprising lack of uniformity in the manner
in which Illinois courts have addressed this issue in the case of liquidated damages clauses. Some
Illinois courts have allowed the recovery of both attorneys’ fees and liquidated damages, while
other Illinois courts have not. For example, in Penske Truck Leasing Co., L.P. v. Chemetco, Inc.,
311 Ill. App. 3d 447, 453 (2000), the court upheld a liquidated damages clause as well as the circuit
court’s calculation of 15% of that amount being added for attorneys’ fees. However, in Curtin, 75
Ill. App. 3d at 355, the court reversed an award of $150 in attorneys’ fees, holding that the earnest
money, which constituted liquidated damages, should have included such fees. It is not clear from
the decision whether there was an express provision entitling the prevailing party to collect legal
fees. In Grossinger, attorneys’ fees in favor of seller were disallowed where the liquidated
damages provision was held to be unenforceable, but only because the seller was no longer the
“prevailing party” under the contract. Notably, the court remanded the case to the trial court for
determination of the amount of attorneys’ fees to be awarded to the buyer under the terms of the
contract. Id. at 753. In H&M Driver Leasing Services, Unlimited, Inc. v. Champion Int’l Corp.,
181 Ill. App. 3d 28 (1989), the circuit court had awarded the plaintiff both liquidated damages and
attorneys’ fees, but the appellate court reversed on the grounds that the liquidated damages
provision was a penalty, and remanded the award of attorneys’ fees to be recalculated in
accordance with Illinois law. In Lakshman, 102 Ill. App. 3d at 635, where the contract contained
an optional liquidated damages clause but seller opted not to retain the earnest money, the court
allowed the seller to collect attorneys’ fees.
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CONCLUSION
The cases demonstrate that Illinois courts will generally enforce contracts as written and
defer to the clearly-stated intention of the parties. If, however, actual damages are expressly made
available as a remedy, then there is a strong likelihood that even a well-drafted optional liquidated
damages provision will be disallowed.
As an additional irony, where the earnest money has been ordered to be refunded to the
purchaser and is no longer available because of the inclusion of a provision entitling a seller to
collect actual damages, it is certainly possible to imagine a scenario where the seller is left emptyhanded, because the purchaser is an undercapitalized entity. Would a court seek to avoid that
result if the underlying facts indicated that was a real possibility? I have found no Illinois case
which considers that, but this outcome might serve as a strong argument to resist inclusion of actual
damages as an additional remedy.
Indeed, in this author’s experience in representing purchasers and sellers in real estate
transactions, it is hard to remember more than a small handful of instances of contracts where
actual damages were even available as a seller remedy. The notion that liquidated damages are an
option or alternative to actual damages is not typically encountered in arm’s length commercial
real estate contracts; most sophisticated buyers and sellers are content to negotiate an amount of
liquidated damages that will fairly compensate the seller if the purchaser is unable, or unwilling,
to perform.
Regardless, in negotiating remedial provisions in purchase and sale agreements, knowledge
of the law and careful draftsmanship will limit disappointment to clients and embarrassment to
(and possible exposure on the part of) their counsel.
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