Tuesday, November 13, 2018

Welcome to the ACREL News & Notes! It is published throughout the year and features
upcoming meetings, ACRELive presentations, Fellows, and local ACREL events, as well as
articles on substantive areas, noteworthy cases and hot topics. We welcome your
suggestions! Send ideas to Peggy Rolando, mrolando@shutts.com
--ACREL Communications Committee

Our 40th Anniversary meeting is behind us and for all those who attended, there’s no doubt that
The Good Times Were Rolling in New Orleans. With almost 500 Fellows and guests, it was the
2nd largest meeting in the history of the College. Thirty-Six of our forty-three new Fellows
were part of the historic meeting.
The highlights of the meeting included outstanding educational sessions, great tours and superb
food. From beignets to bourbon, with time at the incredible World War II Museum in between,
and a traditional New Orleans Second Line to the Orpheum Theater on Friday evening, it was a
truly memorable weekend. As always, the Programs Committee deserves enormous credit for
organizing a terrific series of presentations. Special thanks to Chair Art Menor, Chair-Designate
Jack Fersko, New Orleans Meeting Chair Marie Moore, the entire Programs Committee and all
of the speakers. Also, the unsung heroes behind the scenes are those Fellows on the Publications

Committee who carefully review all papers submitted to ensure the highest quality for the
compilation of the ACREL Papers. Thanks to Chair Angela Christy and Vice-Chair De Sharp.
In addition to the educational sessions, both Substantive and Administrative Committees met
throughout the weekend. Many of the Substantive Committee meetings were standing room
only – even at 7:15 am on Saturday morning following our blow-out 40th Anniversary
celebration at the Orpheum! The discussions at the meetings I attended were at the highest level
and had active engagement from many of the Fellows in attendance Huge thanks to the
leadership of the Substantive Committees for providing these forums for focused discussions
about practical and complex issues that we face every day in the delivery of the highest quality
legal service.
Following the formal programming on Friday and Saturday, more than 60 Fellows and guests
spent the afternoons repairing two houses in the Upper Ninth Ward as part of our 40th
Anniversary ACREL Cares project in partnership with Rebuild America. Work included
scraping paint (in 90+ degrees heat and high humidity), laying subflooring and tile, and
completing numerous repairs to prep the houses for occupancy by two families in need of the
assistance. Among the most memorable sights in New Orleans was ACREL Cares Chair Adam
Weissburg delivering his report at the Saturday business meeting, asking people for donations
and presenting several hundred dollars in cash contributions to the ACREL staff after the
meeting. For those who have not yet answered the call for contributions to the ACREL
Charitable Foundation to fund future ACREL Cares projects, please join those who generously
contributed in New Orleans.
The nomination season for new Fellows has officially closed. Thanks to the incredible work of
the Membership Development Committee under the leadership of Bushbeater-in-Chief, John
Nolan, I am pleased to report that we have received 53 nominations. The focused and diligent
efforts of the MDC Fellows -- Mike Barrett, Eric Galatz, Rob Ivanhoe, Josh Kamin, Monica
Labe, David Miller, Gail Mills, Bruce Smiley, Eric Stern, Barbara Trachtenberg, David Weiner,
Sara Wilson, Board Liaison Susan Talley and Advisors (and Past MDC Chairs) Bill Sklar and
Pete Ezell – was remarkable. Our outstanding group of nominees includes 21 women and a
strong group of younger practitioners. Thanks to all nominators and seconders who heard our
call to action.
The work of the Member Selection Committee, led by Bill Sklar and Pam Westhoff, has begun.
They will be reaching out to Fellows in all states where nominees practice as part of the intense
due diligence process that is a critical component of the annual election of new members. If you
are contacted, please connect with the MSC representative at your earliest convenience and
provide honest and unvarnished input. The MSC prides itself on the confidentiality of its
deliberations. Therefore, there should be no concerns about providing the feedback that is
necessary to ensure that only qualified and collegial nominees are admitted to the College. Few
things are more important to the continued success of ACREL.
As 2018 draws to a close, the work of the College does not stop. Our incredible Programs
Committee remains hard at work with seven eCLE programs planned with the ABA’s Section of
Real Property, Trust & Estate Law. In addition, two programs are planned with ALI as well as

several ACREL Live programs. Special thanks to Janet Johnson for her efforts as Programs
Committee Vice-Chair for eCLE Programs and to Beth Mitchell, past chair of the Programs
Committee, who has stayed involved as the Board of Governors Liaison for eCLE. They have
been a dynamic duo.
As I said in New Orleans, we live in a world that swirls with controversy and unsettling
developments, none more significant than the recent shootings in Pittsburgh and Louisville. The
Mid-Term elections are behind us and we will see what happens. As Thanksgiving fast
approaches, I share with you the poignant words penned by the leader of an education non-profit
that several ACREL Fellows work with in DC.
In these tragic times, it is easy to feel overwhelmed and defeated. But, we need to resist that
urge. We must take action and show love. I am not talking about a fluffy, Pollyanna-ish love,
but instead a muscular kind of love. This is the kind of muscular love that Pittsburgh native, Fred
Rogers, encouraged us to exhibit and seek. The Tree of Life tragedy hit literally in Mr. Rogers’
neighborhood. While it is important to encourage children to “look for the helpers” in scary
times, as Mr. Rogers did, it is important for adults to BE the helpers. To be helpers, we must
first take care of ourselves. Once we are ready to help, we have so many choices: we can be
mentors like hundreds of our volunteers across our cities, we can listen closely to people
different than ourselves and share our stories with empathy. Please stand with Higher
Achievement and stand against hate. Be a helper.
Keep those thoughts in mind as you celebrate Thanksgiving with family and friends, and carry
that message forward into 2019 and beyond.

Jacob W. Reby

Beth H. Mitchell

Congratulations to Jake Reby and Beth Mitchell who were elected as President and Treasurer of ACMA,
respectively, at the Annual Meeting in Tucson, AZ in October.

Phillip G. Nichols

Fellow Phil Nichols was featured in the "Faculty Focus" section of the USC Law Magazine. Click here to
view the article.

Have you recently received an award? Been published? Presented at a conference?
Share with us today on the ACREL LinkedIn group!

2018 Annual Meeting: New Orleans

As President Epstien reported, we had an absolutely fabulous meeting in New Orleans with a record number of
Fellows in attendance. We also had 17 Past Presidents in attendance, as well as four charter members. Thank
you to all who attended and all those who made this meeting such a success. Click here to see the photo
gallery from New Orleans. You can also access the powerpoint presentations from the meeting on
ACRELShares.

ACREL Cares in New Orleans
We had a FANTASTIC two day build (if you ignore that my wife, Francie, ignored ladder safety rules) and we
all had a great time. The muggy weather could not keep the spirits down of the roughly 50 people who
donated time.
Events like NOLA are exactly what we need in this world today—people giving their time to help those less
fortunate. And ACREL Cares is here to help provide opportunities to do that in future meetings. Not to
mention you get to hang out with genuinely nice (and sometimes a bit crazy) people.
We’ve not given up on Spring and will definitely be doing something in Montreal, so we look forward to
seeing you all in the upcoming events. Anyone who is interested in being on the committee for Cares, please
contact me. I can use all the help I can get (and I promise to make sure there is always beer at the events!)
AND REMEMBER, in order to allow us to do our job we need YOUR help. Whether it is my $20 a year
(thank you all for throwing twenties at me at the meeting!) or Jay’s one billable hour, every dollar helps. As
you’re sitting there doing your end of year tax planning or thinking about how fortunate you are during the
holiday season, now is the time to make that small (or large—we don’t judge) contribution so we can keep
going.
- Adam B (stands for “Bulldog”) Weissburg
#thebestofwhoweare #ACRELCares

ACREL Gatherings

Kurt and Marlene Nondorf hosted the Houston Fellows on September 27, where New Fellows Connie
Simmons Taylor and Mary Axelrad were formally welcomed to the College.
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Are Condominium Assessments Dischargeable
in Chapter 13 Proceedings?
Manuel Farach, McGlinchey Stafford, PLLC, Fort Lauderdale, FL
Under certain circumstances, the answer is "yes" according to a recent case from the
Ninth Circuit Court of Appeals. Goudelock v. Sixty-01 Ass'n of Apartment Owners, No. 1635385 (9th Cir. July 10, 2018). Specifically, the Ninth Circuit held that a pre-petition in
personam debt (or "claim" in precise bankruptcy terminology) for assessments that is created
when a property owner takes title to property and contractually obligates herself to pay
assessments is dischargeable when the debtor successfully completes a confirmed Chapter 13
plan. While the statement itself appears complicated, analysis of the facts of Goudelock help put
the opinion in perspective.
I.

Facts

Penny Goudelock purchased a condominium unit in Redmond, Washington in 2001, and
as expected, the deed to her unit was given subject to a previously recorded declaration of
covenants and restrictions. And again as expected, the declaration provided that the
condominium association could charge unit owners with assessments for the costs of running the
association and the condominium and do so in two ways: having unpaid assessments become an
enforceable lien against the owner's unit and also creating a personal obligation against the
owners to pay the assessments. Goudelock at 3 – 4. It is the second right of the association, i.e.,
to charge the unit owner personally for unpaid assessments, that was in dispute in this case.
Goudelock stopped paying assessments in 2009 and the association began state court
foreclosure proceedings. Goudelock responded by moving out of her unit and filing for Chapter
13 bankruptcy protection in March of 2011. Her confirmed Chapter 13 plan included a provision
surrendering the unit, and the state court foreclosure sale was cancelled upon the mortgage
lender paying the outstanding lien. The lender completed the state court foreclosure in February
2015 and Goudelock completed her plan obligations in July 2015 and received a discharge under
11 U.S.C. § 1328(a). However, Goudelock was not yet out of the woods as the association had
brought suit in April 2015 to determine the dischargeability of Goudelock’s personal obligation
to pay the post-petition assessments accrued between the date when Goudelock filed her Chapter
13 petition (March 2011) and the date when the lender foreclosed on the unit in state court
(February 2015). The dischargeability of this particular debt is the narrow issue the Ninth Circuit
ruled upon.
II.

Analysis
The Ninth Circuit began its analysis by first recognizing the issue of dischargeability of
post-petition condominium assessments in Chapter 13 proceedings had never been addressed by
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a circuit court of appeal. Accordingly, it started by analyzing two circuit courts of appeal
decisions that discussed whether post-petition assessments were dischargeable in Chapter 7
proceedings: Matter of Rosteck, 899 F.2d 694 (7th Cir. 1990) (obligation to pay condominium
assessments is an unmatured contingent debt that arose prepetition and is dischargeable), and In
re Rosenfeld, 23 F.3d 833 (4th Cir. 1994) (obligation to pay cooperative association assessments
run with the land and arise each month debtor is in possession of unit). Applying a plain reading
of Bankruptcy Code, the Ninth Circuit adopted the Rosteck approach and held that while the
association's in rem lien against the unit was not dischargeable in Chapter 13, the pre-petition in
personam obligation was.
The Ninth Circuit's analysis was an exercise in straightforward statutory analysis. First,
the court reviewed Chapter 13 and recognized that a Chapter 13 discharge is a discharge of all
"debts" with few exceptions. 11 U.S.C. § 1328(a). This is a discharge that is broader than in all
other sections of the Bankruptcy Code. Goudelock at 8. Moreover, the definition of "claim" is
also very broad and encompasses all of a debtor's obligations "no matter how remote or
contingent." Goudelock at 9, citing In re SNTL Corp., 571 F.3d 826, 838 (9th Cir. 2009) (quoting
In re Jensen, 995 F.2d 925, 929 (9th Cir. 1993)) (emphasis in original). And in the view of the
Ninth Circuit, the broadness of the Bankruptcy Code language indicated that the obligation to
pay association assessments was a "debt" subject to the super-discharge powers of Chapter 13
notwithstanding the debt was contingent or unmatured.
The court next examined the timing of the obligation, and concluded that Goudelock's
obligation to pay assessments was a "debt" created when she became the owner of the unit and
not the result of a separate post-petition obligation - post-petition obligations being nondischargeable. Thus, the debt arose pre-petition and was dischargeable unless a separate section
of the Code provided the debt could not be discharged. Looking at Bankruptcy Code subsections
1328(a)(1) – (4) and noting that they enumerate the only exceptions to the broad discharge of
debts under Section 1328(a), the Ninth Circuit held the debt was dischargeable because Congress
did not specifically list condominium assessments as a non-dischargeable debt in Chapter 13
cases like it did for Chapter 7 cases in Bankruptcy Code 523(a)(16). Goudeck at 11. The Ninth
Circuit found the exclusion to be purposeful and brushed aside arguments the exclusion was an
oversight.
Likewise, the Ninth Circuit found the Takings Clause of the Constitution was not
implicated because the association retained its in rem right to foreclose its lien, and that there
were no "equitable" concerns (i.e., possible "free rent" by continuing to live in a unit postpetition without paying assessments) to its decision because any such equitable concerns could
not override the express statutory language chosen by Congress.
III.

Take-Aways
There are several items practitioners should focus on when confronted with a situation
similar to Goudelock. First, practitioners should examine which Chapter of the Bankruptcy Code
the debtor filed under, and if under Chapter 13, keep in mind that it is difficult to confirm a plan
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under Chapter 13 and that conversion to Chapter 7 is often the end result of a Chapter 13 petition
filing.
Second and despite the Ninth Circuit's dismissal of equitable concerns, one has to wonder
whether a trial court bankruptcy would be more amenable to some form of adequate protection
or required payment for residing in the unit during the pendency of a bankruptcy case. Also keep
in mind that Ms. Goudelock moved out of her unit approximately at the same time that she filed
her Chapter 13 proceedings, meaning she was not living "rent free" for a period of time. We
cannot speculate what the Ninth Circuit may have done had Goudelock attempted to discharge
pre-petition obligations while living in the unit for several years, but litigants on the other side of
that equation can argue that any such reading of the Goudelock opinion is dicta and cannot be
relied upon.
Finally, practitioners may want to focus on the in rem remedies an association may have
and concentrate their efforts in that arena. There remain a good deal of questions surrounding
different factual scenarios arising out of the facts of Goudelock, but the in rem remedy continues
to be a powerful and forceful way for associations to recover assessments.
IV.

Conclusion

Goudelock provides an answer we have not had before that pre-petition condominium
assessments are dischargeable in Chapter 13 proceedings, but leaves some crucial questions
unanswered. This being the first circuit court case on the issue, chances are the other circuits may
weigh in on the issue. Practitioners should be aware of Goudelock and its possible application to
every Chapter 13 case where the debtor owns a condominium unit.
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What You Need to Know About the New ALTA Title
Commitment Form
James C. Russick, Old Republic National Title Insurance Company, Tampa, FL
On August 1, 2018, the American Land Title Association decertified the June 17, 2006 ALTA
Commitment form in favor of the improved August 1, 2016 ALTA Commitment form with
technical corrections effective April 2, 2018 (the “2016 Commitment”) [see attached form]. The
definitions of certain of the terms that appear in capital letters can be found in the 2016
Commitment. The overlap between the adoption of the 2016 Commitment and the decertification
of the 2006 form was necessary to support regulatory approvals, systems changes, and industry
continuing education.
The central focus of the 2016 Commitment effort was the need to clarify the character of the
product as an offer to enter into a contract of indemnity with the proposed insured. While this has
always been the case, the new form better defines the business relationship between the parties
with a conspicuous Notice at the beginning of the form.
The Notice forthrightly and unambiguously addresses four main issues:
1. All company obligations are in contract only;
2. Neither the 2016 Commitment nor the subsequent policy are information products;
3. The search and examination of title evidence is performed only for the issuer’s
determination of insurability and for no other purpose; and,
4. The issuer does not assume any third-party liability under the contract.
All four of these points are reiterated within the Conditions section of the 2016 Commitment to
prohibit misinterpretations of the 2016 Commitment form.
Acceptance of a company’s offer to indemnify is accomplished by the proposed insured’s reliance
upon the 2016 Commitment terms and Conditions.
Central to the contractual nature of the 2016 Commitment is the need to set forth both the name of
the proposed insured(s) and the proposed policy amount(s). “To be determined” or “TBD” are
inappropriate and obviate any liability of the issuer. The importance of this issue should be a point
of discussion with the issuing underwriter given any number of scenarios. For instance, the loan
amount may not be finalized at the time the commitment is generated. Or the special purpose
entity for a given project has not yet been constituted when the commitment needs to be published.
Foreclosure or auction situations create their own set of considerations. Each title insurance
company will have their preferred method of addressing the various scenarios presented in the
marketplace, but every option will focus on certainty of both the parties and the amount of liability
for the protection of all parties.
A commitment is not an information product. Before title insurance, abstracts of title were the
preferred method of protecting parties, but the marketplace has evolved because of the superior
protections delivered by a title insurance policy. There is greater certainty delivered by an
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indemnity contract with an unlimited tail issued by a regulated and actuarially sound company
than by an abstract or opinion of title that may well be wrong but not prepared negligently. The
evolution from abstracts to policies has, however, resulted in parties trying to inappropriately
ascribe an information character to title insurance commitments and policies.
The point here is that a commitment generally should not contain in Schedule B items “for
informational purposes only.” Generally, a matter either relates to a Covered Risk under the policy
and should be set forth as an Exception, or it should not be addressed.
The exception to this general rule is set forth in the Transaction Information Data situated above
Schedule A of the commitment. No previous ALTA commitment form has provided for the ability
to set forth ministerial information such as the issuing agent’s name and issuing office, their ALTA
Universal ID, the Loan Number, Issuer’s file number, property address or revision number of the
commitment. Use of the Transaction Information Data provisions is optional and the issuer has
no liability for its accuracy under Condition 5(e).
The new ALTA 2016 Commitment form is the first to address modifications and damages. This
is a significant improvement for all parties. It is now clear under Condition 4 that the issuing
company (the “Company”) may, as a general rule, amend the 2016 commitment at any time prior
to closing without liability. But, by way of exception, should the Company add any matter
recorded in the Public Records prior to the Commitment Date, the Company has liability under
Condition 5.
More specifically, the Company is liable for the actual expenses incurred between the prior
commitment and the amended or revised commitment that resulted from the proposed insured’s
good faith reliance on the prior commitment to comply with the Requirements, eliminate an
Exception, or acquire title or create a mortgage. There are caveats to this liability such as prior
knowledge by the proposed insured, but generally it should be recognized that the clarity of these
liability provisions is a major advance.
Under the Federal Fair Housing and Equal Opportunity Act it is unlawful to republish covenants,
conditions and restrictions (“CC&Rs”) that attempt to discriminate based upon race or religion. It
is difficult to make reference to CC&Rs that impose both legal and illegal provisions. The ALTA
2016 Commitment specifically addresses this issue in a positive way through an affirmative
statement that any such reference does not republish such offensive and illegal provisions.
In summary, it is clear that the current ALTA 2016 Commitment jacket delivers better protections
for the Company, their agent, and, most importantly, the consumer.

American Land Title Association

Commitment for Title Insurance
Adopted 08-01-2016
Technical Corrections 04-02-2018

COMMITMENT FOR TITLE INSURANCE
ISSUED BY
BLANK TITLE INSURANCE COMPANY

NOTICE
IMPORTANT—READ CAREFULLY: THIS COMMITMENT IS AN OFFER TO ISSUE ONE OR MORE
TITLE INSURANCE POLICIES. ALL CLAIMS OR REMEDIES SOUGHT AGAINST THE COMPANY
INVOLVING THE CONTENT OF THIS COMMITMENT OR THE POLICY MUST BE BASED SOLELY IN
CONTRACT.
THIS COMMITMENT IS NOT AN ABSTRACT OF TITLE, REPORT OF THE CONDITION OF TITLE,
LEGAL OPINION, OPINION OF TITLE, OR OTHER REPRESENTATION OF THE STATUS OF TITLE.
THE PROCEDURES USED BY THE COMPANY TO DETERMINE INSURABILITY OF THE TITLE,
INCLUDING ANY SEARCH AND EXAMINATION, ARE PROPRIETARY TO THE COMPANY, WERE
PERFORMED SOLELY FOR THE BENEFIT OF THE COMPANY, AND CREATE NO
EXTRACONTRACTUAL LIABILITY TO ANY PERSON, INCLUDING A PROPOSED INSURED.
THE COMPANY’S OBLIGATION UNDER THIS COMMITMENT IS TO ISSUE A POLICY TO A
PROPOSED INSURED IDENTIFIED IN SCHEDULE A IN ACCORDANCE WITH THE TERMS AND
PROVISIONS OF THIS COMMITMENT. THE COMPANY HAS NO LIABILITY OR OBLIGATION
INVOLVING THE CONTENT OF THIS COMMITMENT TO ANY OTHER PERSON.

COMMITMENT TO ISSUE POLICY
Subject to the Notice; Schedule B, Part I—Requirements; Schedule B, Part II—Exceptions; and the
Commitment Conditions, Blank Title Insurance Company, a ______________ (the “Company”), commits
to issue the Policy according to the terms and provisions of this Commitment. This Commitment is
effective as of the Commitment Date shown in Schedule A for each Policy described in Schedule A, only
when the Company has entered in Schedule A both the specified dollar amount as the Proposed Policy
Amount and the name of the Proposed Insured.
If all of the Schedule B, Part I—Requirements have not been met within ______ (insert the time period)
after the Commitment Date, this Commitment terminates and the Company’s liability and obligation end.

COMMITMENT CONDITIONS
1.

DEFINITIONS
(a)
“Knowledge” or “Known”: Actual or imputed knowledge, but not constructive notice
imparted by the Public Records.
(b)
“Land”: The land described in Schedule A and affixed improvements that by law constitute
real property. The term “Land” does not include any property beyond the lines of the area
described in Schedule A, nor any right, title, interest, estate, or easement in abutting
streets, roads, avenues, alleys, lanes, ways, or waterways, but this does not modify or
limit the extent that a right of access to and from the Land is to be insured by the Policy.

This page is only a part of a 2016 ALTA® Commitment for Title Insurance[ issued by ________]. This Commitment is not valid
without the Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part I—Requirements;
[and] Schedule B, Part II—Exceptions[; and a counter-signature by the Company or its issuing agent that may be in electronic form].

Copyright 2006-2016 American Land Title Association. All rights reserved.
The use of this Form (or any derivative thereof) is restricted to ALTA licensees and
ALTA members in good standing as of the date of use. All other uses are prohibited.
Reprinted under license from the American Land Title Association.
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(c)
(d)
(e)
(f)
(g)

(h)

Commitment for Title Insurance
Adopted 08-01-2016
Technical Corrections 04-02-2018

“Mortgage”: A mortgage, deed of trust, or other security instrument, including one
evidenced by electronic means authorized by law.
“Policy”: Each contract of title insurance, in a form adopted by the American Land Title
Association, issued or to be issued by the Company pursuant to this Commitment.
“Proposed Insured”: Each person identified in Schedule A as the Proposed Insured of
each Policy to be issued pursuant to this Commitment.
“Proposed Policy Amount”: Each dollar amount specified in Schedule A as the Proposed
Policy Amount of each Policy to be issued pursuant to this Commitment.
“Public Records”: Records established under state statutes at the Commitment Date for
the purpose of imparting constructive notice of matters relating to real property to
purchasers for value and without Knowledge.
“Title”: The estate or interest described in Schedule A.

2.

If all of the Schedule B, Part I—Requirements have not been met within the time period specified
in the Commitment to Issue Policy, this Commitment terminates and the Company’s liability and
obligation end.

3.

The Company’s liability and obligation is limited by and this Commitment is not valid without:
(a)
the Notice;
(b)
the Commitment to Issue Policy;
(c)
the Commitment Conditions;
(d)
Schedule A;
(e)
Schedule B, Part I—Requirements; [and]
(f)
Schedule B, Part II—Exceptions[; and
(g)
a counter-signature by the Company or its issuing agent that may be in electronic form].

4.

COMPANY’S RIGHT TO AMEND
The Company may amend this Commitment at any time. If the Company amends this
Commitment to add a defect, lien, encumbrance, adverse claim, or other matter recorded in the
Public Records prior to the Commitment Date, any liability of the Company is limited by
Commitment Condition 5. The Company shall not be liable for any other amendment to this
Commitment.

5.

LIMITATIONS OF LIABILITY
(a)
The Company’s liability under Commitment Condition 4 is limited to the Proposed
Insured’s actual expense incurred in the interval between the Company’s delivery to the
Proposed Insured of the Commitment and the delivery of the amended Commitment,
resulting from the Proposed Insured’s good faith reliance to:
(i)
comply with the Schedule B, Part I—Requirements;
(ii)
eliminate, with the Company’s written consent, any Schedule B, Part II—
Exceptions; or
(iii)
acquire the Title or create the Mortgage covered by this Commitment.
(b)
The Company shall not be liable under Commitment Condition 5(a) if the Proposed
Insured requested the amendment or had Knowledge of the matter and did not notify the
Company about it in writing.
(c)
The Company will only have liability under Commitment Condition 4 if the Proposed
Insured would not have incurred the expense had the Commitment included the added
matter when the Commitment was first delivered to the Proposed Insured.

This page is only a part of a 2016 ALTA® Commitment for Title Insurance[ issued by ________]. This Commitment is not valid
without the Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part I—Requirements;
[and] Schedule B, Part II—Exceptions[; and a counter-signature by the Company or its issuing agent that may be in electronic form].

Copyright 2006-2016 American Land Title Association. All rights reserved.
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(d)

(e)
(f)

(g)
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The Company’s liability shall not exceed the lesser of the Proposed Insured’s actual
expense incurred in good faith and described in Commitment Conditions 5(a)(i) through
5(a)(iii) or the Proposed Policy Amount.
The Company shall not be liable for the content of the Transaction Identification Data, if
any.
In no event shall the Company be obligated to issue the Policy referred to in this
Commitment unless all of the Schedule B, Part I—Requirements have been met to the
satisfaction of the Company.
In any event, the Company’s liability is limited by the terms and provisions of the Policy.

6.

LIABILITY OF THE COMPANY MUST BE BASED ON THIS COMMITMENT
(a)
Only a Proposed Insured identified in Schedule A, and no other person, may make a
claim under this Commitment.
(b)
Any claim must be based in contract and must be restricted solely to the terms and
provisions of this Commitment.
(c)
Until the Policy is issued, this Commitment, as last revised, is the exclusive and entire
agreement between the parties with respect to the subject matter of this Commitment and
supersedes all prior commitment negotiations, representations, and proposals of any
kind, whether written or oral, express or implied, relating to the subject matter of this
Commitment.
(d)
The deletion or modification of any Schedule B, Part II—Exception does not constitute an
agreement or obligation to provide coverage beyond the terms and provisions of this
Commitment or the Policy.
(e)
Any amendment or endorsement to this Commitment must be in writing [and
authenticated by a person authorized by the Company].
(f)
When the Policy is issued, all liability and obligation under this Commitment will end and
the Company’s only liability will be under the Policy.

7.

IF THIS COMMITMENT HAS BEEN ISSUED BY AN ISSUING AGENT
The issuing agent is the Company’s agent only for the limited purpose of issuing title insurance
commitments and policies. The issuing agent is not the Company’s agent for the purpose of
providing closing or settlement services.

8.

PRO-FORMA POLICY
The Company may provide, at the request of a Proposed Insured, a pro-forma policy illustrating
the coverage that the Company may provide. A pro-forma policy neither reflects the status of Title
at the time that the pro-forma policy is delivered to a Proposed Insured, nor is it a commitment to
insure.

[9.

ARBITRATION
The Policy contains an arbitration clause. All arbitrable matters when the Proposed Policy Amount
is $2,000,000 or less shall be arbitrated at the option of either the Company or the Proposed
Insured as the exclusive remedy of the parties. A Proposed Insured may review a copy of the
arbitration rules at <http://www.alta.org/arbitration>.]
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[Transaction Identification Data for reference only:
Issuing Agent:
Issuing Office:
Issuing Office’s ALTA® Registry ID:
Loan ID Number:
Commitment Number:
Issuing Office File Number:
Property Address:]
[Revision Number:]
SCHEDULE A

1.

Commitment Date:

2.

Policy to be issued:
(a)
[2006 ALTA® Owner’s Policy][2006 ALTA® Loan Policy][_____ ALTA® __________ Policy]
Proposed Insured: ________________________
Proposed Policy Amount: $__________________
[(b)
[2006 ALTA® Owner’s Policy][2006 ALTA® Loan Policy][_____ ALTA® __________ Policy]
Proposed Insured: ________________________
Proposed Policy Amount: $__________________]
[(c)
[2006 ALTA® Owner’s Policy][2006 ALTA® Loan Policy][_____ ALTA® __________ Policy]
Proposed Insured: ________________________
Proposed Policy Amount: $__________________]

3.

The estate or interest in the Land described or referred to in this Commitment is _______ (Identify
estate covered, i.e., fee, leasehold, etc.)

4.

The Title is, at the Commitment Date, vested in:

5.

The Land is described as follows:

BLANK TITLE INSURANCE COMPANY

By:
Authorized Signatory

This page is only a part of a 2016 ALTA® Commitment for Title Insurance[ issued by ________]. This Commitment is not valid
without the Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part I—Requirements;
[and] Schedule B, Part II—Exceptions[; and a counter-signature by the Company or its issuing agent that may be in electronic form].

Copyright 2006-2016 American Land Title Association. All rights reserved.
The use of this Form (or any derivative thereof) is restricted to ALTA licensees and
ALTA members in good standing as of the date of use. All other uses are prohibited.
Reprinted under license from the American Land Title Association.

American Land Title Association

Commitment for Title Insurance
Adopted 08-01-2016
Technical Corrections 04-02-2018
SCHEDULE B, PART I
Requirements

All of the following Requirements must be met:
1.

The Proposed Insured must notify the Company in writing of the name of any party not referred to
in this Commitment who will obtain an interest in the Land or who will make a loan on the Land.
The Company may then make additional Requirements or Exceptions.

2.

Pay the agreed amount for the estate or interest to be insured.

3.

Pay the premiums, fees, and charges for the Policy to the Company.

4.

Documents satisfactory to the Company that convey the Title or create the Mortgage to be
insured, or both, must be properly authorized, executed, delivered, and recorded in the Public
Records.
(Documents to be listed here)

(Additional Requirements may be listed here by number)

SCHEDULE B, PART II
Exceptions
THIS COMMITMENT DOES NOT REPUBLISH ANY COVENANT, CONDITION, RESTRICTION, OR
LIMITATION CONTAINED IN ANY DOCUMENT REFERRED TO IN THIS COMMITMENT TO THE
EXTENT THAT THE SPECIFIC COVENANT, CONDITION, RESTRICTION, OR LIMITATION VIOLATES
STATE OR FEDERAL LAW BASED ON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION,
GENDER IDENTITY, HANDICAP, FAMILIAL STATUS, OR NATIONAL ORIGIN.
The Policy will not insure against loss or damage resulting from the terms and provisions of any lease or
easement identified in Schedule A, and will include the following Exceptions unless cleared to the
satisfaction of the Company:
[1.

Any defect, lien, encumbrance, adverse claim, or other matter that appears for the first time in the
Public Records or is created, attaches, or is disclosed between the Commitment Date and the
date on which all of the Schedule B, Part I—Requirements are met.]

(Additional Exceptions may be listed here by number)

This page is only a part of a 2016 ALTA® Commitment for Title Insurance[ issued by ________]. This Commitment is not valid
without the Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part I—Requirements;
[and] Schedule B, Part II—Exceptions[; and a counter-signature by the Company or its issuing agent that may be in electronic form].

Copyright 2006-2016 American Land Title Association. All rights reserved.
The use of this Form (or any derivative thereof) is restricted to ALTA licensees and
ALTA members in good standing as of the date of use. All other uses are prohibited.
Reprinted under license from the American Land Title Association.

American Land Title Association

Short Form Commitment for a Short Form Residential Loan Policy
Adopted 12-01-2017
Technical Corrections 04-02-2018

ALTA® SHORT FORM COMMITMENT
FOR AN ALTA SHORT FORM RESIDENTIAL LOAN POLICY
[NOTICE
IMPORTANT—READ CAREFULLY: THIS COMMITMENT IS AN OFFER TO ISSUE A SHORT FORM LOAN
POLICY OF TITLE INSURANCE. ALL CLAIMS OR REMEDIES SOUGHT AGAINST THE COMPANY INVOLVING
THE CONTENT OF THIS COMMITMENT OR THE POLICY MUST BE BASED SOLELY IN CONTRACT.
THIS COMMITMENT IS NOT AN ABSTRACT OF TITLE, REPORT OF THE CONDITION OF TITLE, LEGAL
OPINION, OPINION OF TITLE, OR OTHER REPRESENTATION OF THE STATUS OF TITLE. THE
PROCEDURES USED BY THE COMPANY TO DETERMINE INSURABILITY OF THE TITLE, INCLUDING ANY
SEARCH AND EXAMINATION, ARE PROPRIETARY TO THE COMPANY, WERE PERFORMED SOLELY FOR
THE BENEFIT OF THE COMPANY, AND CREATE NO EXTRACONTRACTUAL LIABILITY TO ANY PERSON,
INCLUDING A PROPOSED INSURED.
THE COMPANY’S OBLIGATION UNDER THIS COMMITMENT IS TO ISSUE A POLICY TO A PROPOSED
INSURED IDENTIFIED IN SCHEDULE A IN ACCORDANCE WITH THE TERMS AND PROVISIONS OF THIS
COMMITMENT. THE COMPANY HAS NO LIABILITY OR OBLIGATION INVOLVING THE CONTENT OF THIS
COMMITMENT TO ANY OTHER PERSON.]
COMMITMENT TO ISSUE POLICY
Subject to the Notice; Schedule B, Part I—Requirements; Schedule B—Part II—Exceptions; and the Commitment
Conditions of the American Land Title Association (ALTA) Commitment for Title Insurance (08-01-2016)
incorporated herein by reference, Blank Title Insurance Company, a ___________ (the “Company”), commits to
issue the Policy described in Schedule A. This Commitment is effective as of the Commitment Date shown in
Schedule A only when the Company has entered in Schedule A both a specified dollar amount as the Proposed
Policy Amount and the name of the Proposed Insured.
If all of the Schedule B, Part I—Requirements have not been met within __________ (insert the time period) after
the Commitment Date, this Commitment terminates and the Company’s liability and obligation end.
THIS COMMITMENT DOES NOT REPUBLISH ANY COVENANT, CONDITION, RESTRICTION, OR LIMITATION
CONTAINED IN ANY DOCUMENT REFERRED TO IN THIS COMMITMENT TO THE EXTENT THAT THE
SPECIFIC COVENANT, CONDITION, RESTRICTION, OR LIMITATION VIOLATES STATE OR FEDERAL LAW
BASED ON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION, GENDER IDENTITY, HANDICAP,
FAMILIAL STATUS, OR NATIONAL ORIGIN.

BLANK TITLE INSURANCE COMPANY

By:
Authorized Signatory

This page is only a part of an ALTA® Short Form Commitment for Title Insurance [issued by ________]. This Commitment is not valid without
[the Notice;] the Commitment to Issue Policy; Schedule A; Schedule B, Part I—Requirements; and Schedule B, Part II—Exceptions [; and a
counter-signature by the Company or its issuing agent that may be in electronic form].
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Short Form Commitment for a Short Form Residential Loan Policy
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Technical Corrections 04-02-2018

[Transaction Identification Data for reference only:
Issuing Agent:
Issuing Office:
Issuing Office’s ALTA® Registry ID:
Loan ID Number:
Commitment Number:
Issuing Office File Number:
Property Address:]
[Revision Number:]

SCHEDULE A
1.
2.

3.
4.
5.

Commitment Date:
Short Form Policy to be issued:
[ALTA _______________________________]
Proposed Policy Amount:
$ _______________
Proposed Insured: ___________________________
The estate or interest in the Land described or referred to in this Commitment is fee simple.
The Title is, at the Commitment Date, vested in:
The Land is described as follows:

The following state statutes will be set forth on any ALTA 8.1-06 (Environmental Protection Lien) endorsement to
be incorporated into the Policy:

This page is only a part of an ALTA® Short Form Commitment for Title Insurance [issued by ________]. This Commitment is not valid without
[the Notice;] the Commitment to Issue Policy; Schedule A; Schedule B, Part I—Requirements; and Schedule B, Part II—Exceptions [; and a
counter-signature by the Company or its issuing agent that may be in electronic form].
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American Land Title Association

Short Form Commitment for a Short Form Residential Loan Policy
Adopted 12-01-2017
Technical Corrections 04-02-2018

SCHEDULE B, PART I
Requirements
All of the following Requirements must be met:
1.
The Proposed Insured must notify the Company in writing of the name of any party not referred to in this
Commitment who will obtain an interest in the Land or who will make a loan on the Land. The Company
may then make additional Requirements or Exceptions.
2.
Pay all taxes, charges, and assessments affecting the Land that are due and payable.
3.
Pay the agreed amount for the estate or interest to be insured.
4.
Pay the premiums, fees, and charges for the policy.
5.
Documents satisfactory to the Company that convey the Title or create the Mortgage to be insured, or both,
must be properly authorized, executed, delivered, and recorded in the Public Records.
(Documents to be listed here)

(Additional Requirements may be listed here by number)

This page is only a part of an ALTA® Short Form Commitment for Title Insurance [issued by ________]. This Commitment is not valid without
[the Notice;] the Commitment to Issue Policy; Schedule A; Schedule B, Part I—Requirements; and Schedule B, Part II—Exceptions [; and a
counter-signature by the Company or its issuing agent that may be in electronic form].
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American Land Title Association

Short Form Commitment for a Short Form Residential Loan Policy
Adopted 12-01-2017
Technical Corrections 04-02-2018

SCHEDULE B, PART II
Exceptions
In addition to the Exceptions from Coverage contained in the form of Short Form Loan Policy referred to in Item 2
in Schedule A, the Policy will not insure against loss or damages resulting from the terms and provisions of any
easement identified in Schedule A and will include the following Exceptions unless cleared to the satisfaction of the
Company:
[1.
Any defect, lien, encumbrance, adverse claim, or other matter that appears for the first time in the Public
Records or is created, attaches, or is disclosed between the Commitment Date and the date on which all
of the Schedule B, Part I—Requirements are met.]

(Additional Exceptions may be listed here by number)

This page is only a part of an ALTA® Short Form Commitment for Title Insurance [issued by ________]. This Commitment is not valid without
[the Notice;] the Commitment to Issue Policy; Schedule A; Schedule B, Part I—Requirements; and Schedule B, Part II—Exceptions [; and a
counter-signature by the Company or its issuing agent that may be in electronic form].
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Fore! Golf Courses & Housing: Drafting for the
Hole in One, Avoiding Judicial Sand Traps
Brian S. Edlin, Jordan Price Wall Gray Jones & Carlton, PLLC, Raleigh, NC
In 2015, ESPN reported that the United States was experiencing a gradual decline
in the number of golf courses in the country, correcting an “oversupply between the 1960s
and the early 2000s.” The report was based on a study conducted by the National Golf
Foundation which found 15,372 courses in the United States, down from a peak of 16,052
courses.1 The following year, Bloomberg confirmed that more than 800 golf courses had
closed nationwide in the last decade. The article noted that surviving operators must
navigate “a declining interest in the sport, a glut of competition” and the corresponding
decrease in revenues.2
Many former courses are in the middle of planned residential communities which
built their respective identities around the game. As a result, the macro market
“correction” has played out in courts across the country, pitting communities desperately
trying to prevent their “souls” from being ripped from within against course owners,
developers, and sometimes their lenders, with substantial land holdings either implicitly or
expressly limited to a recreational sport that is, simply put, unprofitable and unmarketable
in its current location. Compounding the economic and legal problems is the physical
fallout. When nature takes over after the clubs are put away, clubs become unkept,
disheveled and even hazardous. These conditions appear at the entries through and into the
heart of a community.3
Common (but not universal) development practice for golf course communities
have golf courses owned and operated by third parties and not necessarily a community
association. The covenants for the community frequently refer to the golf course,
particularly in the case of buffer areas for lots immediately adjacent to the golf course.
Sometimes, developers will designate the golf course as “open space” which allows the
developer to more densely develop other areas of the subdivision under local development
ordinances. Recorded plats showing the lots may also refer to the golf course. And, of
course, developers gladly market the communities as “golf course” communities, indeed
charging lot premiums for lots closer to golf courses.
1

http://www.espn.com/golf/story/_/id/12461331/number-us-golf-courses-steady-decline-says-report
https://www.bloomberg.com/news/features/2016-08-15/america-s-golf-courses-are-burning
3
Some local governments have had to pass ordinances which require basic maintenance of abandoned or inactive
golf
courses.https://www.mypalmbeachpost.com/news/local/county-officials-defunct-golf-courses-mow-yourlawns/kK7odI9gPATDOLware94WL/
2
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Certainly, with subdivision roads like “Tee Box Court” and “Shady Green Drive”
lot owners are assured their golf community will remain a golf community, right?
Unfortunately for the unsuspecting consumer, when times turn bad, the operator is left
holding an unprofitable asset it must at least try to divest or develop. Owners of the
surrounding homes, however, wage aggressive court battles to prevent these golf courses
from being used for other purposes. Often times, since the land is not expressly restricted
itself in a recorded covenant, the question is whether an “equitable servitude” or some other
implied theory may prevent the land from being used for other purposes. Courts are mixed
on whether owners can limit the use of the land in this manner. If use is limited, courses
may not be sellable and used for other purposes.
In situations where the golf course is either not expressly required to be operated or
is required to be operated, the results are usually clearer. In other words, as practitioners
have seen elsewhere, clarity of recorded documents, at least in hindsight, tends to lessen the
likelihood of litigation. For instance, covenants tending to allow alternative uses will
specifically indicate that the golf course use or appearance cannot be guaranteed for future
owners. In most comprehensive covenants for planned communities with golf courses, text
expressly state that the golf course is not part of the “common” property, and is not
guaranteed for future use.4 In these communities there is less chance of litigation years
down the road should unforeseen circumstances arise necessitating a change in the use of
the land.
Express restrictions limiting use for golf purposes is not a panacea, however, where
other sections of the covenants are poorly worded. For instance, in communities where
covenants requiring property to be operated as a golf course have been have been upheld, the
victory was short-lived and stripped away by a bankruptcy judge years later due to
“changed circumstances.” In Fairfield Harbour Prop. Owners Ass’n, Inc. v. Midsouth
Golf, LLC, 715 S.E.2d 273 (N.C. App. 2011), for instance, a homeowners’ association in a
golf course community sued a golf course owner for damages, alleging that the owner’s
decision to close a golf course was a breach of the covenants requiring the owner to operate
and maintain golf courses and their amenities. After finding that the enforcement language
provided the association standing to enforce the covenants, the Court of Appeals affirmed a
summary judgment for the association holding that the owner failed to rebut the showing
that there were no “changes within the covenanted area that were so radical, that they
would destroy the original purposes of the agreement”5
Years later the golf course owner sought relief in another forum, petitioning for
bankruptcy relief. The bankruptcy court held the requirement that the debtor’s land be
operated as a golf course was just a personal covenant and, in any event, could be
eliminated under the “changed circumstances” doctrine.6 A series of appellate cases and
4

See e.g. Amended and Restated Declaration of Covenants, Conditions, Easements and Restrictions for Hasentree
recorded at book 14414, page 266 of the Wake County Registry (Article VII, Section 1)
5
Id. at 281.
6
In re Midsouth Golf, LLC, 549 B.R. 156 (Bankr. E.D.N.C. 2016)
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decisions left the owner in an untenable situation – a substantial part of the community had
been deemed to not owe any financial obligation to the operator to cover golf course
operating expenses; however, the operator still had a concomitant obligation to operate the
golf course under another express covenant.7 According to the bankruptcy court in 2016,
the changed legal landscape justified the evisceration of the express covenant requiring the
land to be operated as a golf course.8
Where the golf course owner does not rely on mandatory assessment obligations
from owners, cases are less messy and courts less sympathetic. In Victorville W. Ltd.
P'ship v. Inverrary Ass'n, Inc., 226 So. 3d 888 (Fla. Dist. Ct. App. 2017), review denied,
No. SC17-1729, 2018 WL 1151803 (Fla. Mar. 5, 2018), a golf course owner sued a
homeowners association to cancel a restrictive covenant. The course had been encumbered
by a restriction since 1971 that provided, in part, that the property “shall henceforth be used
solely for recreational purposes, including all sports as defined herein, and for the Facilities
and amenities appurtenant thereto, such as clubhouses and recreational, maintenance, and
storage facilities and equipment.”9 The covenant went on to list non-exclusive examples of
what constituted “sports” such as tennis and golf.10 A buyer bought the land in 2006, then
sued the association in 2012 when golf became unprofitable on the land and the buyer
wanted to use the land for other purposes. The trial court found the covenant was
enforceable and the District Court of Appeal affirmed noting:
“[t]he golf course continues to benefit the “dominant estate[s],” the
surrounding residential properties. Although few Inverrary residents have
memberships at the golf course, the golf course preserves the character of
the community and provides residents with a pleasant view. These are
reasonable objectives of a restrictive covenant.11
Problems also arise, however, when there are no formal covenants restricting property
to golf course use and the operator desires to develop the land, close the golf course, or
convey the land to a purchaser to use for purposes other than operating a golf course. Can
the land be considered to be subject to an implied covenant that it will only be used for a
7

The unraveling started with the case of Midsouth Golf, LLC v. Fairfield Harbourside Condo. Ass'n, Inc., 187 N.C.
App. 22, 652 S.E.2d 378 (2007), writ denied, review denied, 666 S.E.2d 123 (N.C. 2008) in which it was determined
that a covenant in development's master declaration requiring payment of amenity fees for recreational facilities did
not “touch and concern the land,” and thus was not a real covenant which owner of recreational facilities could
enforce against development's time share communities in action to collect allegedly past due amenity fees.
8
The bankruptcy court noted that the North Carolina Court of Appeals decisions had “altered the structure and
operation of the covenants and ultimately created a contractual landscape vastly different from that envisioned (and
imposed) by the original declarants.” The court noted that “removing half of that bargain” (the owners obligation to
pay assessments), and requiring the golf course owner to continue to provide the amenities, for free, did not “make
sense.” In re Midsouth Golf, LLC, 549 B.R. at 187. Ultimately, the decision was appealed by the homeowners’
association, but prior to that appeal being considered, the bankruptcy plan was confirmed allowing the golf courses
to be conveyed to the homeowners’ association. See Order Confirming Plan, In Re: Midsouth Golf, LLC, Case No.
13-07906-8-SWH (December 13, 2016). Nevertheless, it is a cautionary tale of what can happen if the covenants
are not worded sufficiently to underpin any financial obligation from surrounding owners.
9
Victorville, 226 So. 3d at 889.
10
Id.
11
Id. at 891.
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golf course even though there are no express covenants applicable to the property? Courts
in Oregon, Washington and Nebraska seem to think so. Courts in North Carolina are not
convinced.
In Skyline Woods H.O.A, Inc. v. Broekemeier, 276 Neb. 792, 758 N.W.2d 376
(2008), homeowners and their homeowners’ association brought an action against the
buyer of a golf course at a bankruptcy sale seeking a declaration that restrictive covenants
limited property’s use to a golf course. The owner of the golf course had filed for
bankruptcy protection and the bankruptcy court approved a sale of the course “free and
clear of all mortgages, liens, pledges, charges, ... easements, options, rights of first refusal,
restrictions, judgments, claims, demands, successor liability, defects or other adverse
claims, interests or liabilities of any kind or nature (whether known or unknown, accrued,
absolute, contingent, or otherwise).”12 The purchaser stopped operating the course and the
condition of the golf course property deteriorated. The state trial court held that an implied
covenant restricted the new owner’s land to usage as a golf course. The state appellate
court affirmed noting that the “record [was] replete with testimony supporting the existence
of a common scheme of development establishing implied restrictive covenants” that the
land would be used for the operation of a golf course.13
Finally, in Mountain High H.O.A. v. J.L. Ward, 228 Or.App. 424, 209 P.3d 347
(Or.App. 2009), the Oregon Court of Appeals held that certain land was restricted to golf
purposes, and additionally, also entered a permanent injunction to prevent waste on the
property “requiring restoration, maintenance, and operation of the burdened property as a
golf course for 15 years.”14 In Riverview Community Group v. Spencer & Livingston, 181
Wash.2d 888, 337 P.3d 1076 (Wash. 2014), the Supreme Court of Washington agreed with
the Oregon Court of Appeals in Mountain High and likewise found a homeowners’
association had standing to seek an equitable servitude on golf course property that would
limit the property’s use to a golf course.
Unlike Oregon, Washington and Nebraska, however, North Carolina will not
impose an equitable servitude on a golf course under an implied theory where the
declaration does not so restrict the land. In the case of Friends of Crooked Creek, L.L.C. v.
C.C. Partners, Inc., 802 S.E.2d 908 (N.C. App. 2017), review denied, 370 N.C. 281, 805
S.E.2d 687 (2017), the North Carolina Court of Appeals held a subdivision plat and
community promotion materials did not impose an easement-by-plat which required golf
course property to be perpetually used only for golf where the survey plat only carved out
five un-subdivided tracts from the original tract, subdivision deeds did not reference that
survey plat, recorded plats merely depicted a dotted outline of a golf course, and marketing
materials could not, by themselves, encumber and restrict the use of the land.
Governmental entitlements may create longer lasting restrictions on use, especially
if voluntarily imposed. If the planned community was originally approved with the golf
12

Broekemeier, 276 Neb. at 795, 758 N.W.2d at 381.
Id. at 809.
14
Mountain High, 228 Or. App. 424, 440, 209 P.3d 347, 356.
13
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course being shown as “open space” or some similar designation allowing for certain
density elsewhere, then the developer may be prevented from making an inconsistent use
out of the land by virtue of the previous conditions of approval. In Wake Forest Golf &
Country Club, Inc. v. Town of Wake Forest, 711 S.E.2d 816 (N.C. App. 2011) appeal
dismissed, review denied, 365 N.C. 359, 719 S.E.2d 21 (2011), for instance, a golf course
owner deeded a small portion of its 165 acre tract of land to a developer to develop (16
acres), with the rest of the acreage being held by the golf course owner and used as a golf
course. The original 1999 Town of Wake Forest approval for the smaller 16 acre townhome
development showed the remaining 149 acres as “open space” in the PUD application.
Thereafter, the golf course and country club became economically infeasible to operate and
was closed in 2007 and litigation ensued after the Town of Wake Forest refused to grant a
special use permit to remove the golf course from the coverage of the existing permit for
the townhome development. The Court of Appeals affirmed the trial court holding the
Town was under no obligation to re-consider removing the golf course from the original
“open space” designation thus rendering the150 acres of land forever bound as “open
space.”15
What lessons are to be learned from these decisions? Clear and unambiguous
drafting of a recorded covenant is paramount. In the context of a planned community, to
protect the declarant golf course owner, a clearly worded declaration that allows the owner
of the golf course to unilaterally change the uses of the land is imperative. Certainly, a
court would be hard pressed to impose an equitable servitude or “implied” restriction
restricting land to be used as a golf course which contradicts an otherwise express
restriction.
To the extent there will be an express obligation to operate a golf course, it is
important that the financial obligation of lot owners to contribute towards the course’s
upkeep be embedded in a recorded covenant that actually “runs with the land” so that
current and future lot owners have a legally enforceable obligation to pay for the upkeep of
the course. Where community’s lot owners are to be financially obligated to a course
operator, this obligation must be enforceable, lest the covenant be eliminated for “changed
circumstances.” The drafter should be mindful of arguments from future owners that the
financial burden is merely a “personal covenant” and not one “running with the land.”
When seeking site approvals, developers should seek to offset density with other “open
space” rather than using the golf course to fulfill “open space” requirements. The golf
course should not be factored into the equation, or the developer may find itself years later
unable to obtain the requisite government approvals for re-development regardless of what
the restrictive covenants do or do not say.

15

Wake Forest Golf & Country Club, Inc, 212 N.C. App. 632, 638, 711 S.E.2d 816, 819.
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Liquidated Damages in Washington State
Gary E. Fluhrer, Scott Osborne, Michelle Rusk, Foster Pepper, PLLC, Seattle, WA
Washington State case law directly addresses the nature and role of liquidated damages in
commercial real estate purchase and sale agreements. Washington courts have historically
remained open to the remedy of either liquidated damages or specific performance in this context,
as well as the alternative of recovering actual damages, if the parties have contracted to preserve
such a remedy. However, the Washington State legislature’s passage of a “Safe Harbor” statute in
the early 1990’s implemented a manner by which parties can assure liquidated damages will serve
as the exclusive remedy in case of breach. Now, contracting parties may choose to conform to the
Safe Harbor’s limitations (earnest money amount totaling less than 5% of purchase price), but
foreclose alternative remedies otherwise contractually available, including actual damages.

1. MAY THE SELLER CHOOSE SPECIFIC PERFORMANCE INSTEAD OF LIQUIDATED DAMAGES
(SO THAT LIQUIDATED DAMAGES ARE NOT AN EXCLUSIVE REMEDY)?
Washington State case law provides that specific performance is available absent language
specifying liquidated damages as the sole remedy. 1 In Washington State, courts acknowledge the
“long-held rule” that “a liquidated damages clause in a real estate purchase and sale contract does
not foreclose the remedy of specific performance absent language in the contract specifying
liquidated damages to be the sole and exclusive remedy.”2 However, while case law establishes
liquidated damages are not an exclusive remedy, Washington State’s “Safe Harbor” statute
supplies a method by which forfeiture of the earnest money upon a buyer default, as liquidated
damages, may be made an exclusive remedy, provided that the earnest money is 5% or less of the
purchase price.3
2. MAY

THE SELLER CHOOSE ACTUAL DAMAGES INSTEAD OF LIQUIDATED DAMAGES (SO
THAT LIQUIDATED DAMAGES ARE NOT AN EXCLUSIVE DAMAGE REMEDY)?

While Washington courts will adhere to a clause obligating sellers to the exclusive remedy of
liquidated damages if the Safe Harbor statute is utilized4, a liquidated damages clause does not

1

Paradise Orchards Gen. P'ship v. Fearing, 122 Wn. App. 507, 94 P.3d 372 (2004); see also
Save-Way Drug v. Standard Investment, 5 Wn. App. 726, 728, 490 P.2d 1342 (1971) (“The
fact that a contract contains a provision for the payment of a penalty or liquidated damages for
breach…is not a bar to the specific enforcement of the promise”).
2 Paradise Orchards Gen. P'ship v. Fearing, 122 Wn. App. 507, 518, 94 P.3d 372 (2004)(citing
Asia Inv. Co. v. Levin, 118 Wash. 620, 624-627, 204 P. 808 (1922)).
3 RCW 64.04.005 (see Appendix A for complete text of statute).
4 Id.

53156057.3

necessarily preclude a party from suing for actual damages, if the contract so provides.5 However,
case law implies a liquidated damages clause, alone, with no express reservation of the right to
also seek actual damages would preclude such a right.6
3. IF THE SELLER MAY CHOOSE LIQUIDATED DAMAGES OR ACTUAL DAMAGES, MAY IT HAVE
BOTH?
Washington courts will uphold liquidated damages clauses so long as the sums involved do
not constitute a penalty.7 The simultaneous pursuit of both liquidated damages and actual damages
generally constitutes a sum amounting to a penalty, and the remedies should be sought in the
alternative.
4. IF

THE SELLER MAY CHOOSE LIQUIDATED DAMAGES OR ACTUAL DAMAGES, BUT NOT
BOTH, WHEN MUST IT DECIDE?

As a general matter, parties must elect at the time of contracting what remedies will be
available. If parties wish to have forfeiture of the earnest money as liquidated damages serve as
the exclusive remedy, the agreement should reflect that, in accordance with the Safe Harbor statute
(provided that the earnest money deposit is 5% or less of the purchase price.) If parties wish to
retain other remedies (i.e. actual damages or specific performance), the right to pursue those
remedies in the alternative should be expressly reserved in the contract. But, the Safe Harbor
statute will then not be available. Assuming that the right to pursue liquidated damages or actual
damages was reserved in the agreement, then Washington State case law suggests the parties may
plead in the alternative.8
5. IS THERE AN APPLICABLE STATUTE ADDRESSING LIQUIDATED DAMAGES CLAUSES?
Yes, Washington State has a “Safe Harbor” statute, addressing liquidated damages in the
context of real property purchase and sale agreements.9 Under RCW 64.04.005, a liquidated
damages agreement stating that retention of the earnest money, or liquidated damages, is the
exclusive remedy for a buyer default in closing the purchase will be enforceable, regardless of
actual damages or the reasonableness of such amount, if the earnest money deposit is five percent
or less of the sale price.10 The application of the statute’s safe harbor is contingent on the
See Noble v. Ogborn, 43 Wn. App. 387, 391, 717 P.2d 285 (1986)(“A liquidated damages
clause does not preclude a party from suing for actual damages if that right is preserved in the
contract between the parties.”); see also Reiter v. Bailey, 180 Wash. 230, 39 P.2d 370 (1934).
6 See Mahoney v. Tingley, 85 Wn.2d 95, 529 P.2d 1068 (1975).
7 Wallace Real Estate Inv., Inc. v. Groves, 124 Wn.2d 881,886, 881 P.2d 1010 (1994).
8 See Noble v. Ogborn, 43 Wn. App. 387, 717 P.2d 285 (1986) (Court rejected breaching party’s
argument that non-breaching party (Noble) was precluded from seeking other relief when
Noble sued for liquidated damages; Noble pleaded in his complaint in the alternative for
specific performance, liquidated damages, or actual damages, thus no election was made,
which is permissible under CR8(a)).
9 RCW 64.04.005.
10 Id. (emphasis added).
5
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exclusivity of earnest money forfeiture as liquidated damages as the seller’s sole remedy.
Furthermore, as confirmed in case law, if the statute does not apply (in cases where the amount of
the deposit exceeds 5%) the safe harbor is not available.11 The fact the safe harbor is not available
does not render the liquidated damage provision unenforceable; it merely removes the contractual
provision from the application of the statute.
6. WHAT IS THE TEST FOR A VALID LIQUIDATED DAMAGES CLAUSE?
The Washington State Supreme Court discussed the test for valid liquidated damages clauses
in companion cases: Wallace Real Estate Inv., Inc. v. Groves12 and Watson v. Ingram.13 The court
rejected prior case law utilizing a 3-prong test, opting instead for a “single-factor” approach,
focusing on the reasonableness of the estimate of loss.14 In doing so, the Court discussed that
proof of actual damages is not required, but courts may consider them to evaluate the
reasonableness of the estimate. A provision bearing no reasonable relation to actual damages will
be construed as a penalty.15
7. WHO HAS THE BURDEN OF PROOF?
While not discussed thoroughly, Washington case law denotes the burden is on the nonbreaching party to establish the reasonableness of a liquidated damages provision.16
8. AS OF WHEN IS “REASONABLENESS” TESTED?
The reasonableness of liquidated damages is measured at the time of contract formation.17
9. WHAT PERCENTAGE OF THE PURCHASE PRICE IS LIKELY ACCEPTABLE AS LIQUIDATED
DAMAGES?
Under Washington’s Safe Harbor statute, an agreement for an earnest money deposit that is
5% or less of the purchase price, and which expressly states forfeiture of the earnest money is the
exclusive remedy, will be upheld, regardless of whether the earnest money is a reasonable estimate
of damages or the seller incurred any damages. Most buyers and sellers in Washington State utilize
this Safe Harbor statute.

11

Paradise Orchards Gen. P'ship v. Fearing, 122 Wn. App. 507, 518-519, 94 P.3d 372 (2004).
124 Wn.2d 881, 881 P.2d 1010 (1994).
13 124 Wn.2d 845, 881 P.2d 247 (1994).
14 Wallace Real Estate Inv., Inc. v. Groves, 124 Wn.2d 881, 893, 881 P.2d 1010 (1994)(citing
Watson v. Ingram, 124 Wn.2d 845, 881 P.2d 247 (1994)).
15 Id.
16 Watson, 124 Wn.2d at 851.
17 Watson v. Ingram, 124 Wn.2d 854, 881 P.2d at 247 (1994); see also Wallace Real Estate Inv.,
Inc. v. Groves, 124 Wn.2d 881, 890, 881 P.2d 1010 (1994) (“Our prior case law…supports the
position…that reasonableness at the time of contracting is the key in evaluating liquidated
damages clauses”).
12
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As evidence of the outer limits, a liquidated damages provision in a commercial real estate
contract was upheld as not unreasonable where the total sum forfeited by nonperformance by
purchaser’s assignee amounted to 17% of a contract price of $1,520,000.18 We consider this result
unusual and resulting from the specific facts of the case.
10. ARE

ACTUAL DAMAGES RELEVANT FOR LIQUIDATED DAMAGES AND, IN PARTICULAR,
WILL LIQUIDATED DAMAGES BE ALLOWED WHEN THERE ARE NO ACTUAL DAMAGES?

Washington case law generally does not impose the requirement of actual damages as part
of its test for determining the validity of a liquidated damages clause.19 However, actual damages
may be pertinent for purposes of determining whether a liquidated damages amount is reasonable,
in unusual cases.20 Additionally, actual damages are irrelevant if one falls under the Safe Harbor
statute.
11. IS MITIGATION RELEVANT FOR LIQUIDATED DAMAGES?
Washington case law does not discuss the role of mitigation and liquidated damages clauses in
the context of commercial real estate transactions. Mitigation is not relevant under the Safe Harbor
statute.
12. IS A “SHOTGUN” LIQUIDATED DAMAGES CLAUSE ENFORCEABLE?
Washington case law does not utilize the phrase “shotgun” clause with respect to liquidated
damages provisions. However, the Washington Court of Appeals held a breach must be material,
in denying a party liquidated damages when the breach was immaterial.21
13. DOES A LIQUIDATED DAMAGES CLAUSE PRECLUDE RECOVERY OF ATTORNEYS’ FEES BY
THE SELLER?
It would appear no; Washington courts will look to the language of the purchase and sale
contract to ascertain whether the parties contracted for recovery of attorneys’ fees as part of the
remedy available to the prevailing party.22
18

Wallace Real Estate Inv., 124 Wn.2d 881 (1994).
Wallace Real Estate Inv., Inc. v. Groves, 124 Wn.2d 881, 892, 881, P.2d 1010 (1994) (“We
thus conclude that proof of actual damages is not required as a prerequisite to upholding a
liquidated damages clause...”).
20 Id. at 894 (“[W]hile proof of actual damages is no longer a requirement… actual damages may
be considered where they are so disproportionate to the estimate that to enforce the estimate
would be unconscionable").
21 McEachren v. Sherwood & Roberts, Inc., 36 Wn. App. 576, 675 P.2d 1266 (1984) (Breaching
party did not a sign rental agreement).
22 Id.; see also Woodruff v. McClellan, 95 Wn.2d 394, 622 P.2d 1268 (1980) (Where both sides
sought attorneys’ fees pursuant to an earnest money agreement—stating that in event either
party institutes suit to enforce rights under agreement, the successful party shall be entitled to
reasonable attorneys’ fees—the prevailing party was entitled to the same).
19
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Conclusion
Washington State recognizes the freedom parties to commercial real estate purchase and sale
agreements to contract for certain remedies, including but not limited to, liquidated damages.
Increasingly, parties elect to enjoy the “safe harbor” provided by RCW 64.04.005, but this statute
does not foreclose parties’ abilities to retain alternate remedies should they choose.
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APPENDIX A
RCW 64.04.005
Liquidated damages—Earnest money deposit—Exclusive remedy—Definition.
(1) A provision in a written agreement for the purchase and sale of real estate which provides
for liquidated damages or the forfeiture of an earnest money deposit to the seller as the seller's
sole and exclusive remedy if a party fails, without legal excuse, to complete the purchase, is
valid and enforceable, regardless of whether the other party incurs any actual damages. However,
the amount of liquidated damages or amount of earnest money to be forfeited under this
subsection may not exceed five percent of the purchase price.
(2) For purposes of this section:
(a) "Earnest money deposit" means any deposit, deposits, payment, or payments of a part of
the purchase price for the property, made in the form of cash, check, promissory note, or other
things of value for the purpose of binding the purchaser to the agreement and identified in the
agreement as an earnest money deposit, and does not include other deposits or payments made
by the purchaser; and
(b) "Liquidated damages" means an amount agreed by the parties as the amount of damages
to be recovered for a breach of the agreement by the other and identified in the agreement as
liquidated damages, and does not include other deposits or payments made by the purchaser.
(3) This section does not prohibit, or supersede the common law with respect to, liquidated
damages or earnest money forfeiture provisions in excess of five percent of the purchase price. A
liquidated damages or earnest money forfeiture provision not meeting the requirements of
subsection (1) of this section shall be interpreted and enforced without regard to this statute.
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PropTech Privacy and Data Protection
in the Age of the GDPR
Federica De Santis, Minta E. Kay, Karen Neuman, Gretchen Scott, Brenda Sharton,
Goodwin Procter LLP
Traditionally, privacy and data protection has not been a focus across the commercial real
estate (“CRE”) sector. However, with technological innovations and new business models
driving change into the sector under the buzzword “PropTech”, suddenly privacy has become
relevant, and indeed critical, to maximising these business opportunities.
Smart buildings filled with sensors, technology and automation for crime prevention, energy
efficiencies and sustainability are now a feature of CRE in major cities around the world.
Landlords embed technology in their buildings that enables tenants to embrace flexible
working practices and retailers are benefitting from location-driven technologies that provide
powerful marketing and advertising opportunities. We are now moving to tech-driven smart
city projects that promise to achieve new standards of sustainability, mobility, and economic
opportunity. These projects are all backed by IoT and cloud infrastructures, artificial
intelligence and big data analysis. They offer exciting ways to connect infrastructure, devices,
objects and people and drive efficiencies into the way real estate projects are build, managed
and operated.
Data capture is an inherent feature of such technological developments. Personal data is being
collected, combined and used by landlords, tenants and other interested parties in increasingly
opaque and complex ways. This, in turn, raises important questions as to the impact of
technology on individuals’ right to privacy. Perhaps inevitably, commercial interests and the
right to privacy will conflict. Earlier this month, the privacy consultant appointed to Toronto’s
innovative tech-driven smart city project resigned, describing it as a “City of Surveillance”,
sparking concerns over the use of residents’ data and behavioural monitoring through the
technology embedded in such projects.
Privacy and data protection is currently high on the regulatory agenda due to these concerns.
Laws are being passed in California and there is a growing call, including amongst big tech,
for a federal privacy law. The global gold standard in privacy, however, is the European
General Data Protection Regulation (“GDPR”), which came into full effect earlier this year.
The GDPR has extraterritorial effect so is relevant for all businesses in the CRE sector that
touch Europe. This article considers the GDPR and its impact on business in the CRE sector.
THE GDPR
The EU General Data Protection Regulation 2016/679 came into effect across the member
states of the European Union (EU). The GDPR has introduced enhanced obligations on
companies dealing with personal data (including non-EU established entities in certain
circumstances), whilst giving individuals greater control over their data.
The GDPR aims to put the individual data subject in the driver’s seat by giving them control
over their personal data through transparency and the grant of individual rights -- together with
a suite of other mechanisms, including extensive record keeping and data governance
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requirements for entities that process personal data; investigatory and enforcement powers for
authorities; and regulatory fines and damage awards in private litigation.
Every business within the CRE sector that targets the EU – including investment vehicles, real
estate owners, property and asset managers – needs to appreciate the impact of the GDPR on
their respective businesses.
The GDPR introduces a competition-like sanction regime with potential fines for violation of
core data protection requirements (including processing without valid consent, breach of
individuals’ rights, or unlawful data transfers) of up to the higher of 20 million euros or 4% of
global annual revenues, or up to the higher of 10 million euros or 2% of global annual revenues
for violations regarding notification of data breaches, data processor terms, and other
requirements.
The regulators have not been slow to use their new powers. The Dutch, UK and French
authorities have launched investigations into GDPR compliance by certain businesses in what
appears to be a series of targeted enforcement actions. The UK’s ICO has banned a Canadian
company from processing personal data of UK data subjects. The Austrian data protection
regulator issued a relatively low fine against a retailer for the breadth of images captured by
the retailer’s CCTV camera. The European Data Protection Supervisor recently indicated that
he expects to see more fines issue by year-end, along with warnings, and the imposition of
remedial and other measures.
Moreover, non-profit organizations have embraced their new powers to bring claims on behalf
of data subjects. The potential for collective actions (which are often compared to US-style
class actions, although in practice they do not have the same potency) was brought into sharp
focus when the consumer non-profit organization noyb.eu (run by privacy activist, Max
Schrems) filed complaints against Google, Facebook, Instagram, and WhatsApp as soon as the
GDPR come into effect.
Individuals are more aware of their rights than ever before and have not been reluctant to
exercise them. Since May 25, businesses have been inundated with data subject access, deletion
and other requests and EU authorities have received several complaints. In the US, a group of
shareholders brought a class action against Nielsen Holdings for failing to properly disclose
the impact of the GPDR to shareholders.
These factors all change the landscape for data protection, and require an entrenchment of
training, policies, and practices designed to implement “privacy by design” and “privacy by
default” throughout a business, and ensure greater transparency and accountability.
1. DOES IT APPLY TO OUR BUSINESS?
The GDPR applies to businesses “established” in the EU, as well as to non-EU businesses
whose processing activities are related to the offer of goods or services to EU data subjects, or
monitoring their behavior, wherever the processing (e.g. storage) takes place.
EU based affiliates of US companies will be subject to the GDPR wherever the data processing
activities take place. For businesses that have no EU establishment, the application of the
GDPR requires a case-by-case assessment. The core test is whether the non-EU business is
carrying out processing that is related to an offer of goods or services to EU data subjects. So,
business located outside the EU who process personal data in relation to asset management

services, CRE investments, leasehold or fee interests in real estate or other goods or services
offered to individuals in the EU will be subject to the GDPR. By way of example, a US based
landlord that offers rental accommodation to EU tenants will be subject to the GDPR in relation
to the processing of the tenant data.
It is clear from the GDPR recitals that an offer includes not only an actual offer, but also the
mere contemplation of an offer. There are also some important and untested nuances around
this test in the context of the CRE sector. For example, can it be said that a landlord whose
property is only offered to corporate tenants is making any offer to data subjects? Guidance is
expected from the EU Data Protection Board on the scope of the extraterritorial application of
the GDPR.
Tip: Every business within the CRE sector should assess the extent to which the GDPR applies
to its business operations and to those of its affiliates. Keep a watch for upcoming EU guidance
on the territorial scope of the GDPR.
2. CONTROLLER OR PROCESSOR?
As a threshold matter, the GDPR distinguishes between data controllers (the entity that makes
the decisions related to the processing of personal data) and data processors (service providers
that process data on behalf of a data controller). These distinctions are crucial because
compliance obligations flow from the status as one or the other. Most of the GDPR’s
obligations fall on controllers.
Although there are certain presumptions around these roles, there is no immovable or settled
determination as to whether an entity is a controller or processor; it is a factual test based on
whether a business determines the purposes and means of the processing, or whether it is
processing personal data on behalf of a controller. For example, an asset manager or a property
manager may be a data processor on behalf of the landlord, or an independent controller or
joint controller with the landlord depending on the degree of autonomy it has in relation to the
processing of the relevant data. Relevant factors to establish the role include the level of
instructions given by the landlord, the controls and oversight over the relevant activities and
the expectations of individuals (e.g. tenants) as to who controls their data.
The GDPR contemplates the possibilities for entities to act as joint controllers. This will occur
if two or more companies jointly determine the purpose and/or means of processing the same
pool of data (even if the participation of the parties to the joint determination is not equally
shared). According to EU authorities’ guidance and recent EU case law, the test for joint
controllership is broad and includes whether a business is facilitating the processing of personal
data by another business (including in the content of intra-group relationship). The GDPR
requires joint controllers to enter into a transparent arrangement that allocates their respective
compliance responsibilities and are jointly and severally liable for each other’s noncompliance. It is often difficult to draw the line between independent data controllers and joint
data controllers, and a careful consideration of the conditions of collaboration between the
parties is required.
Tip: Every business within the CRE sector that handles personal data must assess whether it is
a controller, a joint controller or a processor in respect of that data, and clearly identify these
roles in privacy notices provided to individuals.

Whichever role a business takes, there are significant responsibilities for both controllers and
processors that, in most cases, will fundamentally change how a business processes personal
data and how it works its partners and service providers.
3. REVIEWING PRIVACY NOTICES
The GDPR requires controllers to provide individuals with detailed information with respect
to their personal data (which is usually provided through a privacy notice) in concise, easy to
understand, and clear language. The information that must be disclosed includes the identity
of the controller, how the data will be used, the legal basis justifying the processing of the data,
data retention periods, any transfer of the data outside the European Economic Area (the EEA,
comprising the EU Member States, Norway, Iceland, and Lichtenstein), and investors’ rights,
including the right to lodge a complaint with the Data Protection Authority.
Tip: Review employee notices, tenants notices, investor notices and website privacy policies,
and update them to ensure GDPR compliance. If your website uses cookies and similar
technologies, you should also be aware of the additional notice and consent requirements under
electronic privacy (e-Privacy) regulations.
4. REVIEWING THE LEGAL BASES FOR DATA PROCESSING
The GDPR requires that controllers have a “legal basis” to process personal data. Examples of
a legal basis include individual consent, the need to perform a contract with the data subject or
to comply with legal obligations, or the “legitimate interest” of the controller or a third party.
A number of typical data processing activities carried out by CRE businesses are likely to be
justified by the need to perform obligations under the relevant agreement with the data subject,
or to comply with EU legal obligations, while others (for example, complying with a non-EU
legal obligations or use of asset and property managers) are justifiable as legitimate interests.
Any other processing activities that cannot be justified under one of these legal bases, for
example, marketing, will usually need to be based on “consent” from individuals.
The GDPR significantly tightens the rules for obtaining consent. Consent must be an
affirmative indication by individuals that they agree to their personal data being processed for
clearly identified and specific purposes. Silence, inactivity, or pre-ticked boxes are invalid.
For certain processing activities (for example, transfer of data outside the EEA), consent must
be “explicit,” i.e., affirmed in a clear statement rather than by any other positive action.
Moreover, the request for consent must be presented in a manner that is clearly distinguishable
from other terms (it should not be “buried” in privacy policies, or terms and conditions).
Individuals must be able to withdraw consent at any time and in an easy way. CRE businesses
will need to specifically reconsider the way they phrase and present consent requests or forms
to ensure compliance with the GDPR’s enhanced requirements.
Tip: Consider the various types of data processing you carry out, and identify and document
the legal basis you are relying on for each purpose for which you are processing data. Where
consent has previously been relied upon to justify processing activities, assess whether those
existing consents meet the GDPR’s elevated requirements. If they do not, you should consider
taking action to obtain fresh GDPR-compliant consent from individuals, and review standardform language in the subscription forms and other documents you are currently using (unless
another legal basis for processing can be established).

5. IMPLEMENTING DATA TRANSFER MECHANISMS
The GDPR prohibits the transfer of personal data to countries outside the EEA that are not
considered to offer adequate privacy protections. Ongoing routine transfers of personal data
outside the EEA must be legitimized by a valid transfer mechanism including the EU-U.S. (or,
if applicable, the Swiss-U.S.) Privacy Shield or Standard Contractual Clauses (SCCs). Data
transfer restrictions can pose a significant challenge to U.S. companies, as the valid transfer
mechanism contemplated by the GDPR may not be readily available. For example, the EUU.S. and Swiss-U.S. Privacy Shield frameworks are only available to companies that are
subject to the jurisdiction of the U.S. Federal Trade Commission or the Department of
Transportation. SCCs require a business (“data exporter”) based in the EEA and cannot be
entered into with data subjects.
Transfers may still be legitimized on the basis of certain derogations, such as consent from
individuals, or where it is necessary to perform a contract. Approved codes of conduct and
certification mechanisms may also be used in the future to provide further and alternative
authorization for data transfers.
Tip: Consider the extent to which you transfer personal data outside the EEA – both intragroup
and to service providers – and review the mechanisms you rely on to accomplish such transfers
to ensure they meet the GDPR requirements. If your data export strategy is built around consent
from individuals, assess whether existing consents meet the GDPR’s elevated requirements and
evaluate whether consent is a practical solution for your data processing activities, especially
given that consent can be withdrawn by individuals at any time and, being a derogation to the
requirement on controllers to implement appropriate safeguards, is subject to a restrictive
interpretation.
6. REVIEWING DATA PROCESSING AGREEMENTS
Controllers must ensure that data processing terms are in place with all data processors that
process personal data on their behalf (for example, property managers, payroll processing,
cloud service providers). The GDPR is prescriptive about the content of such terms. Mandatory
content includes specific information on the data processing, restrictions on sub-processing,
cooperation with the controller in fulfilling the GDPR’s obligations, and controller’s audit
rights.
Most multi-national technology service providers are well prepared for the GDPR and have
template data processing agreements ready to roll out to their customers. However, many
controllers in the CRE industry are not accustomed to such requirements, especially with
respect to their IT systems and back-office administrative functions. There can be significant
negotiation around the data processor’s rights and obligations, especially in relation to liability,
as the industry seeks to navigate some norms in this new environment.
Processors are, in turn, required to contractually flow down the obligations in the data
processing agreement to their sub-processors. This requirement can pose challenges when the
chosen sub-processors are able to leverage their market power and impede the GDPR’s
construct of empowering the controller to control the data processing throughout the processing
chain.
Tip: Review processing terms contained in property management agreements, and other
contracts with service providers to ensure that they contain the terms prescribed by the GDPR.

Before engaging a data processor, assess the processor’s ability to ensure compliance with the
GDPR’s increased obligations. As under the current framework, controllers are ultimately
responsible for compliance with data protection principles and can be liable for the failings of
their processors in some circumstances.
7. RECORD-KEEPING
The GDPR requires controllers and processors to keep detailed records of data processing.
Records must be provided to data protection authorities upon request. The GDPR is
prescriptive on this requirement and specifies the minimum information to be included in these
records.
Some EU authorities have announced that they will launch investigations and ask randomly
selected businesses to provide copy of their processing records. Although such announcements
appear to target only businesses with an EU establishment for the time being, all companies
should be prepared to review and hand over the records upon requests (including, for non-EU
based businesses, through their EU based representative (see below)).
Tip: Develop and maintain records of processing activities, and establish procedures for
regularly updating your records.
8. PREPARING DATA BREACH PROCEDURES
The data breach notification requirement is a significant new feature of the GDPR, although
U.S. businesses will be accustomed to data breach notification obligations imposed by state
laws. Notably, the GDPR requires controllers to notify authorities of certain “personal data
breaches” within 72 hours of becoming aware of the breach, unless they can show the risk to
individuals is unlikely. Likewise, affected individuals must be notified without “undue delay”
if the breach is likely to result in a “high risk” to their rights and freedoms. Processors are
required to notify controllers without undue delay after becoming aware of a breach.
Not all security incidents are necessarily personal data breaches. Companies inevitably
experience security breaches from time to time, but whether an incident is a reportable breach
requires a careful risk assessment. Moreover, businesses operating in multiple jurisdictions
must also consider the interplay of the GDPR’s breach notification obligations with mandatory
breach notification obligations outside the EU (e.g., the U.S., Mexico and Australia). Relevant
differences should be accounted for in incident response plans and policies and employees
should receive regular training on such differences.
Tip: Assess your internal policies and processes to ensure that appropriate procedures are in
place to detect, investigate, report, and document data breaches and to manage the fallout from
such reporting. Ensure that your contracts with data processors incorporate terms requiring
such processors to notify you of data breaches in time to meet the GDPR’s notification
timeframes.
9. REVIEWING PROCEDURES
INDIVIDUALS’ RIGHTS

AND

POLICIES

TO

COMPLY

WITH

The GDPR significantly enhances the rights of individuals. Tenants and employees have
augmented rights relating to their data, including to access, to require erasure (the “right to be
forgotten”) and to restrict “automated decision-making” (e.g., automatic refusal of an online

credit application; e-recruiting practices without any human intervention). It also introduces a
new right to “data portability” (the right to receive one’s personal data electronically and in a
commonly used format, and to move such data to another controller). The GDPR imposes tight
timeframes to address individuals’ requests – controllers will need to provide information on
actions taken on a request within one month of receipt (subject to extensions under certain
circumstances).
Tip: Review your internal processes, staff training and IT systems, and make any necessary
changes to accommodate these new individuals’ rights.
10. OTHER REQUIREMENTS
Data Protection Officer
The GDPR requires businesses to appoint a Data Protection Officer (“DPO”) in specified
circumstances, most notably where an entity’s key operations (“core activities”) consist of (1)
processing of personal data about criminal convictions and offenses, or of sensitive data or (2)
regular and systematic monitoring of data subjects, in either case on a large scale (having regard
to factors such as number of individuals involved and geographical reach). CRE businesses
conducting surveillance at their properties would need to assess the requirements carefully.
Tip: Assess whether any of your core activities would require you to appoint a DPO and
document this internal analysis. If you have already hired a DPO, you should review the job
functions of the position and compare them to the GDPR’s requirements (e.g., expertise and
independence), and adapt the functions as warranted.
Privacy by Design and by Default
Controllers must implement appropriate security measures in order to integrate data protection
principles into data processing activities (“Privacy by Design”), such as pseudonymization –
the separation of data from direct identifiers so that linkage to an identity is not possible without
additional information that is held separately. They must also ensure that processes in place are
such that, by default, only personal data that are necessary for each specific purpose are
processed (“Privacy by Default”).
Tip: Ensure that your technology infrastructure, information systems, privacy programs, and
processes address the GDPR’s Privacy by Design and Privacy by Default requirements. This
will involve an examination of the life cycle of personal data that are being handled against
these requirements of the GDPR.
EU Representative
Non-EU CRE group that are subject to the GDPR will, in most cases, be required to appoint an
EU-based representative in connection with their GDPR obligations. The role of the EU
representative is to act on behalf of the party appointing it with respect to that party’s
obligations under the GDPR. Investors and the authorities are entitled to “address” the EU
representative, without affecting their rights against the controller or processor. Authorities
may bring enforcement proceedings directly against the EU representative instead of the
controller or processor.
Tip: A number of organizations offer to fulfil the role of EU representative. Unsurprisingly,
they inevitably seek robust indemnity protection for fines, claims, and losses arising in

connection with the role. Companies should investigate the available options and appoint an
appropriate representative, giving careful consideration to the mandate granted to the
representative.
Identifying the Lead Data Protection Authority
Businesses with multiple establishments in the EU (or whose sole EU establishment carries out
data processing activities that substantially affect individuals in multiple Member States) may
now benefit from a new ‘‘one-stop shop’’ approach to enforcement. Under this approach, the
Data Protection Authority of the entity’s “main” establishment acts as the “lead” Data
Protection Authority to coordinate investigations and enforcement actions concerning such
entity’s compliance with the GDPR, thus avoiding having to deal with multiple Data Protection
Authorities.
Tip: Identify where your “main establishment” is and who your lead Data Protection Authority
will be, and document the internal analysis carried out in this respect in order to be able to
provide the Data Protection Authority with evidence of your main establishment.
CONCLUSIONS
Notwithstanding the GDPR is now enforceable, many CRE businesses are still actively
working toward compliance. Authorities have been working proactively with business to
encourage compliance but recent investigations and enforcement actions reflect a clear
message as to their expectations.
There is an increasing focus on the intersection of technology, privacy and ethics amongst
regulators. For those in the CRE sector embracing PropTech and its multitude of exciting
possibilities, they will need to build a data protection culture within their respective
organizations, consider data protection principles in new technologies and implement robust
policies and procedures to demonstrate data protection compliance.
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ACREL Runs
(and bikes, golfs and skis!)

Thank you to Manny Farach for leading our ACREL Runs group bright and early at 6:00
am after a late night at the Orpheum - hats off to all those who participated! ACREL does
keep lists of Fellows who are interested in participating in group runs, bike rides, golfing and
skiing - please contact Caitlin McIntire if you would like your name on any of these lists!

Membership Dues
Please remember to pay your dues either online or by sending a check to the ACREL
office. Late fees apply for all payments received after December 31. For any questions on dues,
please reach out to Julie Burgess.

Revised Bylaws Adopted
On October 20, during the business meeting at the Annual Meeting, the revised bylaws were
adopted. Click here for the full version of the bylaws.
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