
Divorce	and	Dying:	How	to	Rest	Peacefully	
	

Kristin	Waters	Sullivan,	The	Five	Points	Law	Group	
Birmingham	Bar	Association	Bench	and	Bar	Retreat,	2018	

	
I.		 Introduction	

	
Although	estate	planning	is	a	necessity	of	any	adult	in	Alabama,	it	is	particularly	crucial	

after	a	divorce.	Add	children	or	grandchildren	to	the	equation,	and	couple	it	with	older	

divorcees,	and	a	careful	estate	plan	is	absolutely	vital.	And	while	the	rates	of	divorce	are	falling	

among	most	segments	of	the	population,	the	rates	among	baby	boomers,	especially	among	

those	sixty-five	or	older,	are	doing	the	opposite	–	they’re	rising.1			

	

II.		 Revisions	to	Existing	Estate	Plans	

	 After	divorce,	all	existing	estate	planning	documents	should	be	reviewed	and	revised	as	

needed.	This	review	and	revisions	should	happen	as	soon	after	the	divorce	as	possible,	and	it	is	

needed	for	many	reasons.	Items	devised	in	wills	may	have	been	disposed	of	in	another	fashion	

as	part	of	the	divorce	settlement	or	decree.	Ex-spouses	may	not	want	the	former	spouse	to	

serve	as	a	trustee	or	personal	representative,	as	they	may	have	previously	wished	or	indicated.	

Children	may	need	additional	provisions	or	protections	due	to	changes	in	custody,	living	

arrangements,	income,	and	the	like.	

	

	

																																																								
1	Abby	Ellin,	After	Full	Lives	Together,	More	Older	Couples	Are	Divorcing,	N.Y.	Times,	(Oct.	30,	
2015).	



A. Last	Wills	and	Testaments	

Provisions	for	ex-spouses	are	essentially	null	under	§30-4-17	(1975).	To	preserve	

those	devises	for	an	ex-spouse	or,	more	likely,	to	name	a	new	devisee,	a	new	will	should	

be	made	after	the	divorce.	

B. Trusts	

Careful	review	is	needed	to	determine	whether	a	trust	can	be	amended	or	must	

be	dissolved	altogether	after	a	divorce.	If	the	formerly	married	couple	established	a	

revocable	family	trust,	dissolution	is	relatively	simple.	However,	more	complex	

irrevocable	trusts	will	require	a	careful	disentangling.	Be	careful	to	redraft	not	only	

beneficiary	provisions	but	also	the	naming	of	trustees,	as	ex-spouses	may	automatically	

be	disregarded	under	§	30-4-17,	infra.	

C. Powers	of	Attorney	

While	only	45%	of	American	adults	have	a	Durable	Power	of	Attorney	in	place,	

according	to	the	AARP2,	POAs	are	very	important	part	of	any	effective	estate	plan.	

Powers	of	Attorney	should	always	be	redrafted	after	a	divorce.	For	utmost	protection,	

revocations	of	Powers	of	Attorney	previously	signed	should	also	be	executed.	Be	wary	of	

naming	new	spouses	as	co-POAs	(or	any	other	co-fiduciary)	with	adult	children.		

As	long	as	Powers	of	Attorney	in	Alabama	conform	to	the	provisions	set	forth	in	

the	Alabama	Uniform	Power	of	Attorney	Act,	codified	in	Ala.	Code	§§	26-1A-101	through	

26-1A-404	(2012),	they	should	be	effective.	However,	as	a	practical	matter,	many	

																																																								
2	Where	There	is	a	Will…Legal	Documents	Among	the	50+	Population:	Findings	from	an	AARP	
Survey,	AARP	(Apr.	2000).	



institutions	refuse	to	recognize	even	conforming	instruments	if	they	were	executed	

prior	to	the	application	of	this	existing	law.	All	Powers	of	Attorney,	even	if	their	Agents	

named	remain	the	same,	should	be	redrafted	and	executed	if	they	were	executed	prior	

to	January	1,	2012.	

D. Advanced	Directives	for	Health	Care/Living	Wills	

According	to	the	American	Bar	Association,	only	33%	of	American	adults	have	

executed	a	medical	directive.3	This	is	a	particular	problem	in	the	case	of	an	estranged	

spouse,	but	it	can	also	cause	uncertainty	when	an	existing	directive	names	a	former	

spouse	as	Medical	Proxy.	Advanced	Health	Care	Directives	and/or	Living	Wills	are	also	

subject	to	§	30-4-17,	infra,	but	should	also	be	redrafted	with	new	designees	after	a	

divorce.	

E. Beneficiary	Designations	

Although	case	law	has	been	unclear	about	the	status	of	beneficiary	designations	

after	divorce	in	the	past,	the	Alabama	Legislature	passed	Act	2015-312,	effective	

September	1,	2015,	which	states,	in	pertinent	part:		

(b)	 Except	 as	 provided	 by	 the	 express	 terms	 of	 a	 governing	
instrument,	a	court	order,	or	a	contract	relating	to	the	division	of	
the	marital	estate	made	between	the	divorced	individuals	before	
or	 after	 the	 marriage,	 divorce,	 or	 annulment,	 the	 divorce	 or	
annulment	of	a	marriage:		
	

(1) revokes	any	revocable:		
	

a. disposition	or	appointment	of	property	made	by	
a	divorced	individual	to	his	or	her	former	spouse	
in	a	governing	instrument	and	any	disposition	or	
appointment	 created	 by	 law	or	 in	 a	 governing	

																																																								
3	Myths	and	Facts	about	Health	Care	Advanced	Directives,	Am.	B.	Ass’n.	(2013).	



instrument	 to	 a	 relative	 of	 the	 divorced	
individual’s	former	spouse;		
	

b. provision	in	a	governing	instrument	conferring	a	
general	or	nongeneral	power	of	appointment	on	
the	divorced	individual’s	former	spouse	or	on	a	
relative	 of	 the	 divorced	 individuals	 former	
spouse;	and		
	

c. nomination	 in	 a	 governing	 instrument,	
nominating	 a	 divorced	 individual’s	 former	
spouse	or	a	relative	of	the	divorced	individual’s	
former	 spouse	 to	 serve	 in	 any	 fiduciary	 or	
representative	 capacity,	 including	 a	 personal	
representative,	 executor,	 trustee,	 conservator,	
agent,	or	guardian;	and		
	

(2)	severs	the	 interests	of	the	former	spouses	 in	property	
held	by	 them	at	 the	 time	of	 the	divorce	or	annulment	as	
joint	tenants	with	the	right	of	survivorship	transforming	the	
interests	 of	 the	 former	 spouses	 into	 equal	 tenancies	 in	
common.		

	
Ala.	Code	§	30-4-17	(2015).	
	
i. Bank	Accounts	

Jointly	owned	bank	accounts	should	be	severed	in	accordance	with	the	

divorce	decree.	Payable-on-Death	provisions	should	be	reviewed	and	revised	as	

appropriate.	Alabama	law	provides	a	great	deal	of	ambiguity	in	the	area	of	bank	

account	ownership	and	distribution	upon	death,	so	this	should	be	handled	

carefully.	

ii. IRAs	&	401(k)s	

Beneficiaries	of	IRAs	and	401(k)s	should	be	reviewed	and	revised	as	

necessary	to	remove	and	replace	a	former	spouse	after	divorce.	An	IRA	

Qualifying	Trust	is	a	useful	tool	to	provide	for	the	ultimate	disposition	of	IRA	



funds	and	to	prevent	the	redirection	of	them	after	death.	A	Qualifying	Trust	can	

also	help	prevent	attacks	from	creditors.		

iii. Other	Brokerage	and	Investment	Accounts	

iv. Life	Insurance	

Life	insurance	beneficiaries	have	been	the	subject	of	much	legislation	in	

Alabama	and	throughout	the	country,	but	this	uncertainty	has	been	set	aside	by	

§	30-4-17,	supra,	which	clearly	states	that	beneficiary	designations	are	null	once	

an	insured	is	divorced	from	the	beneficiary.	See,	however,	Aderholt	v.	

McDonald,	2016	WL	7321570	(Ala.	Dec.	16	2016)	if	the	importance	of	making	

sure	those	changes	are	actually	in	effect	is	in	question.	In	that	case,	the	Alabama	

Supreme	Court	held	that	the	life	insurance	beneficiary	designation	is	a	

contractual	one,	not	a	marital	one,	and	thus	an	ex-wife	was	entitled	to	the	life	

insurance	proceeds	of	a	deceased	ex-husband.	The	court	noted	the	statutory	

discrepancy	via	footnote	but	declined	to	base	its	ruling	on	this	new	law	as	

neither	of	the	parties’	attorneys	had	argued	its	application.	

v. Pensions	

vi. Stock	Options/Other	Employee	Benefits	

vii. Annuities	

III.	 Providing	for	a	Spouse	Despite	Lack	of	Planning	or	Intent	

A. In	Alabama,	when	one	dies	without	a	will,	§§	43-8-41	and	43-8-42	dictate	what	

becomes	of	the	decedent’s	estate.	They	state	as	follows:	

The	intestate	share	of	the	surviving	spouse	is	as	follows:	
	



(1)	If	there	is	no	surviving	issue	or	parent	of	the	decedent,	
the	entire	intestate	estate;	

(2)	If	there	is	no	surviving	issue	but	the	decedent	is	survived	
by	a	parent	or	parents,	the	first	$100,000.00	in	value,	plus	one-half	
of	the	balance	of	the	intestate	estate;	

(3)	If	there	are	surviving	issue	all	of	whom	are	issue	of	the	
surviving	spouse	also,	the	first	$50,000.00	in	value,	plus	one-half	of	
the	balance	of	the	intestate	estate;	

(4)	If	there	are	surviving	issue	one	or	more	of	whom	are	not	
issue	of	the	surviving	spouse,	one-half	of	the	intestate	estate;	

(5)	If	the	estate	is	located	in	two	or	more	states,	the	share	
shall	not	exceed	in	the	aggregate	the	allowable	amounts	under	this	
chapter.	

	 Ala.	Code	§	43-8-41	(1975)	

	 	  
The	part	of	the	intestate	estate	not	passing	to	the	surviving	spouse	
under	section	43-8-41,	or	the	entire	intestate	estate	if	there	is	no	
surviving	spouse,	passes	as	follows:	

(1)	To	the	issue	of	the	decedent;	if	they	are	all	of	the	same	
degree	 of	 kinship	 to	 the	 decedent	 they	 take	 equally,	 but	 if	 of	
unequal	 degree,	 then	 those	 of	 more	 remote	 degree	 take	 by	
representation;	

(2)	 If	 there	 is	 no	 surviving	 issue,	 to	his	 parent	or	parents	
equally;	

(3)	If	there	is	no	surviving	issue	or	parent,	to	the	issue	of	the	
parents	or	either	of	them	by	representation;	

(4)	If	there	is	no	surviving	issue,	parent	or	issue	of	a	parent,	
but	the	decedent	is	survived	by	one	or	more	grandparents	or	issue	
of	 grandparents,	 half	 of	 the	 estate	 passes	 to	 the	 paternal	
grandparents	 if	 both	 survive,	 or	 to	 the	 surviving	 paternal	
grandparent,	or	to	the	issue	of	the	paternal	grandparents	if	both	
are	deceased,	the	 issue	taking	equally	 if	 they	are	all	of	the	same	
degree	of	kinship	to	the	decedent,	but	if	of	unequal	degree	those	
of	more	remote	degree	take	by	representation;	and	the	other	half	



passes	to	the	maternal	relatives	in	the	same	manner;	but	if	there	
be	no	surviving	grandparent	or	issue	of	grandparent	on	either	the	
paternal	 or	 the	 maternal	 side,	 the	 entire	 estate	 passes	 to	 the	
relatives	on	the	other	side	in	the	same	manner	as	the	other	half.	

	 Ala.	Code	§	43-8-42	(1975).	

B. In	addition	to	the	above	spousal	provisions,	spouses	in	Alabama	are	entitled	to	

elective	share	as	well.	Surviving	spouses	are	entitled,	regardless	of	any	provisions	in	the	

Will	contrary,	to	at	least	one-third	of	the	decedent’s	estate.4	In	addition	to	the	elective	

share,	surviving	spouses	are	entitled	to	a	homestead	allowance	of	$15,000.005	and	an	

exempt	property	allowance	of	$7,500.006	maximum.	Note	that	these	shares	and	

allowances	must	be	claimed	by	the	surviving	spouse;	they	are	not	granted	

automatically.	

As	a	practical	note,	spouses	considering	separation	as	an	alternative	to	divorce	

should	be	advised	that	their	estranged	spouses	cannot	be	removed	from	their	estate	

plans,	regardless	of	what	their	wills	may	say.	The	unilateral	disinheritance	of	one’s	

current	spouse	is	not	an	option	in	Alabama	under	current	law.	

IV.	 Prenuptial	Agreements	

	 Although	prenuptial	agreements	are	often	advisable	for	spouses	of	significantly	

disparate	net	worth,	or	when	other	circumstance	may	dictate,	there	may	be	no	time	in	which	a	

prenuptial	agreement	is	more	relevant	than	in	a	second	marriage.	Prenuptial	agreements	are	

																																																								
4	Ala.	Code	§	43-8-70	(1975).	
5	Ala.	Code	§	43-8-110	(West	Supp.	2015).	
6	Ala.	Code	§	43-8-111	(West	Supp.	2015).	



useful	tools	for	contractually	binding	the	parties	to	a	mutually	agreeable	disposition	of	assets	

not	only	at	a	potential	separation	in	the	future,	but	also	at	the	death	of	one	or	both	parties.	A	

prenuptial	agreement	will	supersede	the	provisions	in	a	Last	Will	and	Testament	to	the	

contrary.7	

V.	 Tax	Considerations	

	 A.		 Estate	Tax	

Although	federal	estate	tax	(the	state	of	Alabama	does	not	have	an	estate	tax)	

has	recently	become	a	non-issue	for	most	Americans	after	the	passage	of	The	Tax	Relief,	

Unemployment	Insurance	Reauthorization,	and	Job	Creation	Act	of	2010	(the	“2010	Tax	

Relief	Act”),	its	implications	should	be	understood	so	as	not	to	cause	any	traps	for	the	

unwary.		

The	2010	Tax	Relief	Act	set	the	estate	tax	exclusion	at	$5	million	per	person,	or	

$10	million	for	a	married	couple.8	This	amount	has	been	adjusted	for	inflation	and	is	

currently	set	at	$5.49	million	per	person,	or	$10.98	million	for	a	married	couple,	for	the	

2017	tax	year.	However,	it	is	important	to	note	that	the	“married	couple”	portion	of	this	

law	is	not	automatically	granted.	For	couples	with	disparate	financial	circumstances,	if	a	

deceased	spouse	has	a	taxable	estate	of	less	than	the	individual	exemption	amount	for	

the	year	of	that	spouse’s	death,	the	surviving	spouse	must	file	an	estate	tax	return	

																																																								
7	See	Schnepfe	v.	Schnepfe,	230	F.	781,	145	C.C.A.	91	(4th	Cir.	1916).	
8	See	26	U.S.C.A.	§	2010	(2010).		



timely	to	preserve	his	or	her	right	to	the	remainder,	known	as	the	“deceased	spouse	

unused	exclusion”	or	DSUE.	If	this	is	done	properly,	the	surviving	spouse	is	then	entitled	

to	the	entirety	of	his	or	her	exclusion	amount,	plus	whatever	amount	went	unused	by	

the	deceased	spouse.	This	concept	is	known	broadly	as	portability.	

Provisions	for	the	filing	of	an	estate	tax	return	(Form	706)	and	the	claiming	of	the	

portability	election	for	the	DSUE	are	items	that	can	be	addressed	in	a	prenuptial	

agreement	or	a	Last	Will	and	Testament,	and	it	is	advisable	to	do	so	when	the	individual	

has	a	high	potential	for	a	taxable	estate	that	meets	or	exceeds	the	exclusion	amount.	

Note	that	the	exclusion	amounts	are	adjusted	for	inflation	each	year,	and	there	

is	a	great	deal	of	uncertainty	as	to	the	future	of	the	estate	tax	itself.	Current	exemption	

amounts	are	released	in	the	first	quarter	of	each	year	via	publication	by	the	IRS,	and	

they	can	be	found	at	IRS.gov	or	in	a	number	of	secondary	sources	upon	their	annual	

publication.	President	Trump	has	pledged	to	do	away	with	the	federal	estate	tax	

altogether9,	though	the	practical	implementation	of	that	is	yet	to	be	seen.	

B. Gift	Tax	

While	the	federal	Gift	Tax	and	the	Estate	Tax	are	unified,	there	is	an	important	

distinction	to	note	with	regard	to	Gift	Tax	and	marriage.	Gifts	between	current	spouses	

are	unlimited,	meaning	no	tax	return	has	to	be	filed	and	there	is	no	gift	tax	incurred,	

																																																								
9	Brian	J.	O’Connor,	Once	Again,	the	Estate	Tax	May	Die,	N.Y.	Times	(Feb	18,	2017)	



regardless	of	the	size	of	the	gift.10	Gifts	to	non-spouses,	however,	are	subject	to	the	

federal	Gift	Tax	and	the	annual	exclusion	of	$14,000	per	person	per	recipient.	

VI.	 Jointly	Owned	Real	Property	

A. Joint	Tenancy	with	Right	of	Survivorship	versus	Tenancy	in	Common	

It	has	long	been	a	common	law	understanding	in	Alabama	that	a	joint	tenancy	

with	right	of	survivorship	by	a	married	couple	was	severed	at	divorce	and	replaced	

instead	with	a	tenancy	in	common.	This	concept	was	codified	by	the	Alabama	legislature	

in	2015	and	is	found	in	Ala.	Code	§	30-4-17,	infra.		

The	disposition	of	real	property	at	death	is	governed	by	a	Last	Will	and	

Testament	or,	in	the	absence	of	one,	the	intestacy	disposition	statutes	(Ala.	Code	§§	43-

8-41	and	43-8-42,	infra).	This	can	cause	major	problems	when	a	deed	is	not	executed	

properly	in	accordance	with	a	divorce	decree,	and	one	of	the	ex-spouses	dies.	A	

situation	can	be	created	in	which	the	children	or	other	family	members	of	a	deceased	

ex-spouse	own	one-half	of	the	real	property	along	with	a	surviving	former	spouse.	This	

problem	can	be	avoided	by	careful	planning	and	by	making	sure	that	the	terms	of	the	

divorce	decree	are	complied	with	fully.	

	

																																																								
10	See	26	U.S.C.	§	2523	



B. Due-on-Sale	Mortgage	Clauses	

Real	property	that	is	owned	by	only	one	spouse	and	is	subject	to	a	mortgage	should	

not	be	called	due-on-sale	if	that	spouse	dies	and	leaves	a	surviving	spouse	whose	name	

is	not	on	the	deed.11	The	same	is	true	if	the	surviving	spouse’s	name	is	on	the	deed	but	

not	the	mortgage	and	in	situations	where	the	property	is	deeded	to	a	former	spouse	or	

child	as	a	result	of	a	divorce	decree	or	legal	separation.	Be	on	the	lookout	for	

unscrupulous	lenders	(and	there	are	many)	who	will	attempt	to	charge	fees	or	convince	

the	transferee	that	he	or	she	must	pay	off	the	mortgage	entirely.	 	

VII.	 Social	Security	Benefits	
	

Both	spouses	in	a	married	couple,	when	both	have	worked	outside	the	home,	are	

entitled	to	his	or	her	own	Social	Security	benefits.	Ex-spouses	are	eligible	for	partial	Social	

Security	benefits	if	they	were	married	for	at	least	ten	years	and	are	unmarried	at	the	time	they	

become	eligible	for	benefits.	This	rule	supersedes	any	unenforceable	agreement	otherwise	

contemplated	in	the	divorce,	and	this	payment	does	not	reduce	any	payment	made	to	a	current	

spouse.	Widows	and	widowers	who	remarry	before	they	reach	age	60	(or	before	age	50	if	the	

widow	or	widower	is	disabled)	lose	the	right	to	their	prior	deceased	spouse’s	survivor	

benefits.12			

	

																																																								
11	See	12	C.F.R.	§	591.5(b)	(2015).	
12	Handbook,	Social	Security	Administration,	§	406.	



VIII.	 Veterans’	Benefits		
	

In	general,	widows	and	widowers	who	remarry	before	they	reach	age	57	cannot	

continue	to	collect	veterans'	survivor	benefits.	If	they	remarry	after	age	57	and	the	new	spouse	

was	receiving	veterans'	payments	before	remarriage,	the	spouse	can	continue	receiving	those	

benefits.13  

IX.	 Ethical	Considerations	

	 As	a	practical	matter,	one	of	the	most	difficult	issues	in	estate	planning	can	be	

identifying	your	client.	Although	a	seemingly	simple	task,	this	impacts	issues	of	confidentiality14	

and	loyalty,	as	well	as	conflicts	of	interest.15		It	is	important	to	remember	that,	regardless	of	

who	schedules	an	appointment,	pays	the	bills,	or	referred	the	client	to	you,	your	single	

obligation	and	duty	is	to	your	client.	Elderly	clients	are	especially	vulnerable	to	improper	

influence	from	children	and	other	family	members,	and	our	duty	is	to	recognize	and	avoid	such	

coercion	and	duress.	In	addition,	many	elderly	clients	may	have	limited	capacity.	It	is	especially	

important	in	such	circumstances	to	prudently	protect	the	client’s	interest,	and	in	so	doing	be	

careful	to	comply	with	the	instructions	provided	by	Rule	1.14,	Ala.	R.	Prof.	C.,	which	states	that	

the	lawyer	“shall,	as	far	as	reasonably	possible,	maintain	a	normal	client-lawyer	relationship	

with	the	client.”	Lawyers	should	not,	under	any	circumstance,	take	direction	from	other	family	

																																																								
13	See	Dependency	and	Indemnity	Compensation,	U.S.	Dep’t	of	Veterans	Affairs,	
http://benefits.va.gov/compensation/types-dependency_and_indemnity.asp	(June	4,	2015).	
14	Rule	1.6,	Ala.	R.	Prof.	C.	
15	Rule	1.7,	Ala.	R.	Prof.	C.	



members	as	to	the	wishes	of	the	client	in	estate	planning.	This	is	often	a	tricky	proposition	

when	dealing	with	elderly	clients	and	their	adult	children.	

	 The	Preamble	to	the	Alabama	Rules	of	Professional	Conduct	state	in	part,	“a	lawyer	

is…guided	by	personal	conscience	and	the	approbation	of	professional	peers.”	When	in	doubt,	

check	your	conscience.	When	in	serious	doubt,	contact	the	Alabama	State	Bar.	

	

	

 

 

 

	
	
	
	
	
	
	


