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I.  Death of a Party Prior to Divorce Being Finalized 

A. The General Rule: Death Abates Pending Divorce 

An action for divorce in which there has not been a final judgment does not survive the 

death of a party. Vaughan v. Vaughan, 62 So.2d 466 (Ala.1952); See also, Killough v. 

Killough, 373 So.2d 336 (Ala.Civ.App.1979). 

B.  Pendente Lite Orders Purporting to Transfer Property: They Are Not Final Orders, 

and Death of Party Still Abates Pending Divorce 

After husband's death, wife brought action to dissolve pending divorce proceeding, and 

husband's estate objected. The trial judge held for wife, and estate appealed. The 

Supreme Court, Houston, J., held that temporary order in divorce proceeding providing 

for subsequent transfer of title to residence subject to certain unfulfilled conditions was 

insufficient to vest property right in husband that was enforceable by his estate when he 

died prior to fulfillment of conditions, and thus title to residence vested in wife under 

survivorship provision of their deed and divorce action abated. 

Jones v. Jones, 517 So. 2d 606 (Ala. 1987). 

 

C.  Divorce Agreement Signed and Filed, but Party Dies Before Decree Entered—In This 

Case, an Otherwise Valid Agreement, That Was Merely Awaiting Judge’s Entry of Decree 

Adopting It, Can Be Enforced After Death of Party 

 

Upon wife's filing of divorce complaint, parties reached final settlement at trial and 

agreement was read into record with terms effective immediately, and husband's 

subsequent motion to set aside agreement was denied. Husband then committed suicide 

prior to trial judge's signing of final judgment and wife moved to add necessary parties, 

enjoin disposition of funds, and for declaratory relief that agreement read into record 

was valid divorce decree or valid enforceable agreement. The trial judge, refused to 

enforce agreement, finding divorce action was abated by husband's death. The Court of 

Civil Appeals, 720 So.2d 1062, affirmed, without opinion. Certiorari review was 

granted. The Supreme Court, Kennedy, J., held that action was not abated under 

particular facts of case as trial court had found that agreement was final, no other issues 

were to be decided and at time of husband's death all that remained was for trial court to 

sign judgment. 



 

BIRMINGHAM BAR ASSOCIATION 
BENCH AND BAR RETREAT 

MARCH 2, 2018 
 
 

DIVORCE AND DYING:  HOW TO REST PEACEFULLY 
 

Denise J. Pomeroy 
Dominick Feld Hyde, P.C. 

 
 

Marriages inevitably end, either by death or by divorce.  While we all 
hope for an end to marriage only by death,  a large portion of the 
marriages we see do end by divorce.   Rarely are divorces peaceful.  If 
we toss into the mix a second marriage, children of a first marriage, 
divorce and death, small details can easily become hotly litigated and 
definitely not peaceful.  The best case scenarios always occur as a result 
of excellent planning. 
 
Since our goal for our clients should always be to provide them with the 

and around worse case 
scenarios.  It is usually critical that we educate our clients as to the legal 
options available and potential negative results of their failure to follow 
a good plan  whether a strategic plan for divorce or death.   
 

 CLIENT DOCUMENT ASSESSMENT 
 

1. Quiz your client on whether they have any current 
documents  and collect each. 

 
A.   Power of Attorney 
B.   Advance Health Care Directive 
C.   Will  
D.   Trust documents 



 

E.   Prior Divorce Decrees and any Modifications 
F.   Prenuptial (Postnuptial) Agreements 
G.   Business Documents/Jointly Owned Real Estate 
H.   Contractual arrangements  life insurance, 

annuities, other documents naming death 
beneficiaries 
 

2.  Determine the Status of each of these Documents 
 

A.  Power of Attorney  is the agent alive, is client at 
odds with agent, and is the agent the spouse of 
client and divorce or legal separation is being 
contemplated? 

B. Advance Health Care Directive  
health or attitude regarding options changed? 

C. Will  has the client had children (adopted or 
biological), are any named PRs deceased, no 
longer trustworthy, too old, or incompetent,  has 
the client determined to make changes, have they 
clearly revoked (if they wished to do so) any prior 
will(s),  are client and existing spouse in high 
conflict situation (restraining orders etc.)? 

D. Trusts  has the client created any Trusts, 
revocable or irrevocable, are there any changes in 
status of those named to receive a benefit of any 
type from the Trust(s), is the Trust one from 
which the client has been receiving a benefit or 
created by the client and receiving a benefit  
(Alabama does not presently allow self settled 
asset protection Trusts to protect assets from 
creditors.   However, such a self settled Trust 
could be used in conjunction with a valid pre-
/post-nuptial agreement to protect separate 
property from the other spouse in the event of a 
divorce/death)? 



 

E. Divorce Decrees and Modifications  what has 
changed if anything and are new modifications 
contemplated or possible? 

F. Prenuptial/Postnuptial  does either one (or both) 
exist or is being contemplated, or is desired?  Do 
any such documents (pre-/post-nuptial) and the 

 Will and related documents match
have the same end result and interpretation? 

G.  Business Documents  who are co-owners if any 
(other family, spouse, children, third party), 
obtain Buy-Sell agreements, operating 
agreements, etc.? 

1) In Whaley v. Whaley, 218 So. 3rd 360, 366 Ala. Civ. 
App. (2016) the Court of Civil appeals made clear that 
the general rule that restrictions on transfers of stock 
are binding on a court in effectuating a division of 
property in a divorce case also applies to a divorce 

  LLC 
interest and that the terms of the LLC operating 
agreement would control and therefore if the 
agreement provides that no voluntary or involuntary 
transfers can be made, then the Court cannot divide the 
interest with the non-member spouse. 

H. Contractual Arrangements  are there any life 
insurance policies, annuities, other documents 
naming death beneficiaries and do any of these 
need to be changed and can they be changed? 
 
     

3.  
 

A.  Does each of these documents have the same 
or interpretation, whether the result is 

related to death or divorce? 
B.  If these Documents do not MATCH  then 

someone, client or other, will NOT REST 
PEACEFULLY in the event of life change!!! 



 

 
4.  

 
A. 20 year statute of limitations issues  See 

Alabama Code Section 6-9-190 that provides that 
no judgment can be revived after 20 years. 

B. E.g.  division of retirement that occurred more 
than 7 years (bank/financials not maintained 
beyond 7 years)  before Rule Nisi filed seeking 
past due alimony.  The division of retirement per 
the Final Judgment was the terminating factor for 
alimony.   Also child support orders and lengthy 
non-compliance. 

C. 
acquired during marriage issue.  Create a form for 
your client and new spouse to sign as assets are 
acquired during marriage which specifically states 
whether the item is meant to be joint, separate, 
etc. 
 

5. POST DIVORCE AND POST EXECUTION OF PRE-
/POST- NUPTIAL - 
ALL BENEFICIARY DESIGNATIONS AND CONSENTS 
REGARDLESS OF ALABAMA LAW 
 

A.   Alabama Code Section 

(a) In this section, the following terms have the following meanings: 
  

(1) DISPOSITION OR APPOINTMENT OF PROPERTY. Includes a transfer of an 
item of property or any other benefit to a beneficiary designated in a governing 
instrument. 

  
(2) DIVORCE or ANNULMENT. Any divorce or annulment, or any dissolution or 
declaration of invalidity of a marriage, that would exclude the spouse as a surviving 
spouse within the meaning of Section 43-8-252. A decree of separation that does 
not terminate the status of husband and wife is not a divorce for purposes of this 
section. 

  
(3) DIVORCED INDIVIDUAL. An individual whose marriage has been terminated 



 

by divorce or annulment. 
  

(4) GOVERNING INSTRUMENT. An instrument executed by the divorced 
individual before the divorce or annulment of his or her marriage to his or her 
former spouse. 

  

adoption, or affinity during the marriage and after the divorce or annulment, who is 
no longer related to the divorced individual by blood, adoption, or affinity. 

  
(6) REVOCABLE. With respect to a disposition, appointment, provision, or 
nomination, one under which the divorced individual, at the time of the divorce or 
annulment, was alone empowered, by law or under the governing instrument, to 

relative, whether or not the divorced individual was then empowered to designate 
himself or herself in place of his or her former spouse or in place of his or her 

capacity to exercise the power. 
 
(b) Except as provided by the express terms of a governing instrument, a court order, 
or a contract relating to the division of the martial estate made between the divorced 
individuals before or after the marriage, divorce, or annulment, the divorce or 
annulment of a marriage: 
  

(1) revokes any revocable: 
  

a. disposition or appointment of property made by a divorced individual to his or 
her former spouse in a governing instrument and any disposition or appointment 
created by law or in a governing instrument to a relative of the divorced 

 
  

b. provision in a governing instrument conferring a general or nongeneral power 

 
  

c. 

any fiduciary or representative capacity, including a personal representative, 
executor, trustee, conservator, agent, or guardian; and 

  
(2) severs the interests of the former spouses in property held by them at the time of 
the divorce or annulment as joint tenants with the right of survivorship transforming 
the interests of the former spouses into equal tenancies in common. 

  
(c) A severance under subdivision (2) of subsection (b) does not affect any third-party 
interest in property acquired for value and in good faith reliance on an apparent title 
by survivorship in the survivor of the former spouses unless a writing declaring the 
severance has been noted, registered, filed, or recorded in records appropriate to the 
kind and location of the property which are relied upon, in the ordinary course of 
transactions involving such property, as evidence of ownership. 
  
(d) Provisions of a governing instrument are given effect as if the former spouse and 
relatives of the former spouse disclaimed all provisions revoked by this section or, in 
the case of a revoked nomination in a fiduciary or representative capacity, as if the 
former spouse and relatives of the former spouse died immediately before the divorce 



 

or annulment. 
  

remarriage to the former spouse or by a nullification of the divorce or annulment. 
  
(f) A payor or other third party is not liable for having made a payment or transferred 
an item of property or any other benefit to a beneficiary designated in a governing 
instrument affected by a divorce, annulment, or remarriage, or for having taken any 
other action in good faith reliance on the validity of the governing instrument, before 
the payor or other third party received written notice of the divorce, annulment, or 
remarriage. A payor or other third party is liable for a payment made or other action 
taken after the payor or other third party received written notice of a claimed 
forfeiture under this section. 
  
(g)(1) A person who purchases property from a former spouse, relative of a former 
spouse, or any other person for value and without notice, or who receives from a 
former spouse, relative of a former spouse, or any other person a payment or other 
item of property in partial or full satisfaction of a legally enforceable obligation, is 
neither obligated under this section to return the payment, item of property, or benefit 
nor is liable under this section for the amount of the payment or the value of the item 
of property or benefit. 
  

(2) A former spouse, relative of a former spouse, or other person who receives a 
payment, an item of property, or any other benefit to which that person is not 
entitled under this section is obligated to return the payment, item of property, or 
benefit, or is personally liable for the amount of the payment or the value of the 
item of property or benefit, to the person who is entitled to the payment, benefit, or 
property under this section. 

  
(3) If this section or any part of this section is preempted by federal law with 
respect to a payment, an item of property, or any other benefit covered by this 
section, a former spouse, relative of the former spouse, or any other person who 
receives a payment, an item of property, or any other benefit to which that person is 
not entitled under this section is obligated to return that payment, item of property, 
or benefit, or is personally liable for the amount of the payment of the value of the 
item of property or benefit, to the person who would have been entitled to it were 
this section or part of this section not preempted. 

  
(h) The provisions of this section shall not apply to any insurance policy for which 
the former spouse is named beneficiary, if the former spouse is listed as owner of 
the policy or makes premium payments on the policy following the divorce or 
annulment. 

  

B. Case Law regarding retirement beneficiary 
designations and requirement that waiver is 
signed following Prenuptial/marriage. 
 

1) Following divorce, and without regard to Ala. Code Section 
30-4-
RETIREMENT PLAN BENEFICIARY DOCUMENTS 
provided by the Plan Administrator in order to be certain 
that the person they want to receive their retirement 



 

benefits on their death actually receives those benefits.    
See the United States Supreme Court decision of 
Egelhoff v. Egelhoff, 121 S. Ct. 1322 (2001).  (In 
Egelhoff, Donna Egelhoff and David Egelhoff were 
married.  David Egelhoff worked for Boeing, which 
provided him with a life insurance policy and a 
pension plan.  Both plans were governed by ERISA.  
David Egelhoff designated his wife, Donna, as the 
beneficiary under both plans.  In April of 1994, the 
Egelhoffs divorced.  Just over two months later, Mr. 
Egelhoff died.  At the time, Donna Egelhoff remained 
the beneficiary under both the life insurance policy and 
the pensi
previous marriage, claimed the proceeds from both the 
life insurance policy and the pension plan.  Donna 

beneficiary, claimed the proceeds.  In Egelhoff, a 
Washington state statute existed which invalidated 
beneficiary designations in the event the parties 
were divorced.  
relied on the statute in the State of Washington, state 
law, to 
ruling in Egelhoff 
pre-emption section, 29 U.S.C. § 1144(a), states that 

as they may now or hereafter relate to any employee 
Egelhoff at 1326-

1327).  
  
 
2) Waiver provided by retirement plan must be 

signed for relinquishment of retirement 
benefits following execution of prenuptial 
(or postnuptial) and marriage in order for 
retirement benefits to actually be waived. 
 

C. BEWARE Aderholt v. McDonald, 226 So. 2d 648, 652  
(2016),  may 
provide two general exceptions to the rule that a named 
beneficiary is entitled to the proceeds of a life-insurance 
policy when the decedent has failed to comply with a 



 

court order regarding the designation of a beneficiary and 
when the decedent has completed all the required steps to 
change the beneficiary but the insurer nevertheless failed 
to make that change
notes that while the case was pending, Ala. Code Section 
30-4-17 was enacted and neither party cited or argued 
that code section has any application in the case.  See 
Aderholt at 653.    This suggests that the best approach 
may be that there are now three exceptions to the rule 
that a named beneficiary is entitled to the proceeds of a 
life-insurance policy:    the two exceptions set out above 
and delineated in Aderholt and any situation that falls 
under Ala. Code Section 30-4-17. 

 

 
  / 
                                CHILDREN/GRANDCHILDREN  

 
 

1.  of the above 
referenced Documents in place of which client is aware? 

 
A.  Is client named under a POA for parents or other 

and is client named as agent along with their own 
spouse or other? 

B.  Is client the current or anticipated beneficiary of 
any Will or have any current or anticipated 

 
C. Is client a child of a second marriage and do they 

have half siblings?  
D. Does client work in a business that is owned by 

parents/other relatives?   
E. Does client co-own a business with parents or 

other relatives? 
F. Is client named as a beneficiary of or has already 

received some death benefit by or from 
parents/grandparents/etc.? 



 

1)  not protected in 
Bankruptcy proceedings and are therefore 
subject to creditor claims.  Clark v. 
Rameker, 134 S. Ct. 2242 ( 2014.).  In 
Clark, wife inherited an IRA from her 
mother and then she and husband filed 
bankruptcy.  Practice Tip:  If on brink of or 
during divorce and one party has inherited 
IRA, avoid joint filing of bankruptcy if 
possible??  

 
 

2.   
children and grandchildren.   This analysis is critical when 
planning for a client with some level of substantial assets and 
when the client has adult children.   Many clients are 
unaware that their children/grandchildren may be on the 
brink of divorce or in a conflictual situation that may end in 
divorce.   If those children/grandchildren do not have 

transferred during life or at death, may end up in the hands of 
an estranged daughter/son-in-law, or worse, in the hands of a 
new spouse of the former daughter/son-in-law.  

 
 FOOD FOR THOUGHT 
 

A. ASSETS ACQUIRED DURING PENDENCY OF 
DIVORCE  Based on Alabama law, concerning the 
distinction between marital property and separate property, 

separation is not automatically excluded from the marital 
estate. Instead, such property may be considered by the trial 

considering the particular facts and circumstances of the 



 

  McMillian v. McMillian, No. 2160760, 2018 WL 1025020 (Ala. 
Civ. App. Feb. 23, 2018) (citations omitted). 

B. Though (new) COMMON LAW MARRIAGES are 
abolished as of January 1, 2017, otherwise valid common law 
marriages entered into prior thereto are still valid.  Options? 

C. Though Alabama Code Section 5-24-11 (MULTIPLE 
PERSON ACCOUNTS Act) related to ownership of multi-
party accounts based on net contributions etc. is sometimes 
used as a default approach/definition to division of accounts, 
and even includes a provision regarding accounts owned by 
husband and wife, this approach may not be a best practice 
unless fully intended as the result.  For instance, see Carter v. 
Holland, 825 So. 2d 832 (Ala. Civ. App. 2001), wherein the 
Court did not apply Code Section 5-24-11 to a dispute 
between former joint account owners (girlfriend/boyfriend) 
because the statute is meant to only be applied to claims by 
third parties. 

1) Ala. Code Section 5-24-11  
party means the sum of all deposits to an account made by or for the 
party, less all payments from the account made to or for the party 
which have not been paid to or applied to the use of another party and a 
proportionate share of any charges deducted from the account, plus a 
proportionate share of any interest or dividends earned, whether or not 
included in the current balance. The term includes any deposit life 
insurance proceeds added to the account by reason of death of the party 
whose net contribution is in question. 

2) (b) During the lifetime of all parties, an account belongs to the parties 
in proportion to the net contribution of each to the sums on deposit, 
unless there is clear and convincing evidence of a different intent. As 
between parties married to each other, in the absence of proof 
otherwise, the net contribution of each is presumed to be an equal 
amount. 

  
 

D. TORT CAUSES OF ACTION, including those for fraud, do not 
survive the death of the injured party when no action was pending at 
the time of death.  If the action was filed at the time of death, or the 
action is based on contractual terms, then it survives the death of the 
injured party.  See Ala. Code Section 6-5-462. 

 



 

E. Consider very carefully who or what will be the beneficiary of LIFE 
INSURANCE benefits following divorce.   Neither minor children, 
nor former spouses, are the best picks.  The preferred option would be 
a Trust, which is actually created post-divorce, for the benefit of the 
children.  This language and at least basic Trust terms should be set 
out in the Final Judgment.   



 

Ex parte Adams, 721 So. 2d 148 (Ala. 1998). 

 

D.  30 Days Must Run From Filing of Complaint, Before Decree Can Be Entered—The 

Exception to the Rule In Adams is That Pending Agreement Filed as an Answer/Waiver 

Will Not Be Enforced if Death of Party Occurs Prior to 30 days Running from the Filing 

of Complaint, Ala. Code 1975, § 30–2–8.1(a). 
 

Wife moved to set aside judgment of divorce after husband died pending finality of 

judgment. The trial judge denied motion. Wife appealed. The Court of Civil Appeals 

reversed and remanded with instructions, 808 So.2d 27. Following grant of petition for 

writ of certiorari, the Supreme Court, See, J., held that: (1) judgment could not be final 

until 30 days after filing of summons and complaint, and (2) husband's death abated 

divorce action. 

Ex parte Parish, 808 So. 2d 30 (Ala. 2001). 

 

 

II.  Claims Against Estate of Former Spouse 

 
A. Don’t Let Westlaw Lead You Astray—The Rule Is Not What It Once Was 

 
Former spouse of deceased filed claim against estate for past-due and unpaid child 

support payments. The trial judge entered judgment allowing the claim, and the 

executrix of the estate appealed. The Supreme Court, Almon, J., held that where former 

spouse of deceased had not reduced to judgment entered by Alabama court her claim for 

sum certain for past-due and unpaid child support payments, she could not maintain her 

claim against deceased's estate for such payments. 

 

Austin v. Austin, 364 So. 2d 301 (Ala. 1978). 

 

B.  Alimony and Child Support Payments Are Money Judgments at Time Due 

 

We hold that past due installments of child support—like past due installments of 

alimony found in Andrews—create a final monied judgment, and that a writ of 

garnishment is a legally permitted method of collecting that judgment. There is no 

logical reason for having the judgment of past due installments reduced to a monied 

judgment. It is already a monied judgment. 

Ex parte Morgan, 440 So. 2d 1069, 1072 (Ala. 1983). 

 

C.  Appellate Courts Changed Rule Without Explicitly Overruling the Austin Case 

Mother filed claim in probate court against deceased father's estate, seeking to recover 

past-due child support. The trial judge, disallowed mother's claim, and she appealed. The 



Court of Civil Appeals, Yates, J., held that father's past-due child support payments were 

final monetary judgments that were collectable against father's estate following his 

death. 

Smith v. Estate of Baucom, 682 So. 2d 1065 (Ala. Civ. App. 1996). 

 

 

 

D.  In a Footnote, Court of Civil Appeals Notes that Morgan Overruled Austin, But 

Westlaw, Doesn’t Have Red Flag on Austin. 

 

We note that this court determined in Tanana v. Alexander, 404 So.2d 61, 63 

(Ala.Civ.App.1981), that past-due and unpaid child-support payments are not “final 

judgments” for purposes of § 6–9–191 until there has been a judicial ascertainment and 

declaration of the amount past due and that the reasoning in that case could equally be 

applied to past-due and unpaid alimony payments. However, in reaching our conclusion 

in Tanana, this court relied on the statements of our supreme court in Austin v. Austin, 

364 So.2d 301, 302 (Ala.1978), that past-due and unpaid child-support and alimony 

payments are not “judgments” for all purposes. Austin was effectively overruled, 

however, by our supreme court's decision in Ex parte Morgan, 440 So.2d 1069, 1072 

(Ala.1983), in which our supreme court reaffirmed that a past-due installment of 

alimony creates a final money judgment on the date it becomes due. Moreover, Tanana 

has not heretofore been applied in the context of past-due and unpaid alimony payments 

like those at issue in the present case. For these reasons, we decline to apply the 

reasoning and conclusions expressed in Tanana in the present case. 

Willey v. Willey, 203 So. 3d 875, 879 (Ala. Civ. App. 2016). 

 

 

 

III.  Death, Divorce, and Social Security Benefits  

A surviving divorced spouse, could get the same benefits as the former spouse’s widow or 

widower provided that their marriage lasted 10 years or more.  

Benefits paid to a surviving divorced spouse who meets the age or disability requirement as a 

widow or widower won't affect the benefit amounts that other survivors will receive based on 

the deceased’s earnings record.  

Note: If surviving divorced spouse remarries after they reach age 60 (age 50 if disabled), the 

remarriage will not affect their eligibility for survivor’s benefits. 

If a widow, widower, or surviving divorced spouse remarries before they reach age 60 (age 50 

if disabled), they cannot receive benefits as a surviving spouse while they're married. 

https://www.ssa.gov/planners/survivors/onyourown3.html 

https://www.ssa.gov/planners/survivors/onyourown3.html

