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TO THE HONORABLE PRESIDING JUSTICE AND JUSTICES OF THE
CAUFORNIA COURT OF APPEAL, THIRD DISTRICT:

TRAVERSE OF PETITIONERS TO RETURN BY REAL PARTIES IN
INTEREST AND RESPONSE OF PETITIONERS TO AMICI CURIAE BRIEF OF
CAUFORNIA ATTORNEYS FOR CRIMINAL JUSTICE AND NATIONAL
ASSOCIATES OF CRIMINAL DEFENSE LAWYERS

I. STATEMENT OF FACTS.

Petitioners must take this opportunity to correct certain facts
asserted by Real Parties. Real Parties describe in detail inmate visiting
areas. (Return to Petition for Writ of Mandate By Real Parties in Interest,
filed on or about October 15, 2013 (hereinafter "Return"), at 4-8.) However,
there are several facts that are either mis-stated or missing from their
characterization of the facilities at issue here.
Real Parties assert that there is one room that was previously used for
attorney contact meetings in the A/B hallway. (Return, at 4.) Real Parties'
facts, however, fail to recognize that the A/B hallway is one of the "two main
hallways in the facility." (Appendix of Exhibits (hereinafter "App."), Exhibit 1
(hereinafter "Ex. 1") (Transcript of July 23,2013 Hearing Re: Contact Visit),
fHed concurrently with Verified Petition for Writ of Mandate, or Othel'
Appropriate Relief and Request for Immediate Stay, filed on August 20,2013,
22: 23-26.) What Real Parties do recognize is that an attorney utilizing this

particular room can only access this meeting room through the A/B hallway.
(Ex. 1, 25:23 - 26:17; App. (Vol. 3), at 418 (hand drawn map of A/B hallway).)
The primary concern with this main hallway is the transport through
this area of individuals who have different classifications. (Ex. 1, 56:13-14
("that [A/B] hallway is used for a lot of traffic").) In addition, "[t]here were
concerns ... within the facility of not being able to control the inmates, their
movement outside of these particular rooms where the visitation was going
on and they were coming out at times other inmates would be walking by.
Concerns regarding cross-classification." (Ex. 1, 55: 2-7.) Contrary to Real
Parties' characterization, the concern is not merely one of notifying staff if a
problem arises within the visitation room (Return, at 7-8), but of inmates
getting into the hallway while other inmates are proceeding along the A/B
hallway: "[w]hen the people are traversing through these rooms,
particularly in the A/B hallway or in booking, the inmates can come outof
them and if it's an enemy attack them or do - bring [sic] other harm to them
or the correctional officers when they are walking by unexpectedly."l (Ex. 1,
55: 14-19.) As the testimony at the hearing reflects, preventing mixing of
classifications is "one of the main ways that we keep a safety [sic] and
security of the facility." (Ex. 1,74:21-24.) Notably, the rooms currently being
Real Parties claim that Petitioners need only have, and presumably easily
could have, upgraded the locks for the professional visitation room along the
A/B hallway. (Return, at 7-8.) As set forth, infra, however, it is not
Petitioners' burden to show that various measures could not be implemented
efficiently or effectively. Indeed, on its face, it makes common sense that all
of the visitation rooms along the A/B hallway would be upgraded, and that it
would not be feasible or cost-effective to upgrade a single room across the
hallway from all of the visiting rooms. (Ex. (Vol. 3),416 & 418.)
1
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used for "non-contact" attorney visitation can be accessed by attorneys

without accessing this AlB hallway, (Ex, 1, 64:6; 8-9 ("attorneys access from
the public side"; "[t]hey don't have to enter the secure portion of the
facility"),)
As for the booking area

1'001115,

inmates entering these 1'001115 are

visible and accessible down the hallway from the booking area, where
individuals are being first pl'Ocessed into the facility; those individuals being
processed in the booking area can see down the hallway to the booking area
moms when they are on the phone or are having photos taken, (Ex. 1, 30: 1831:6; 31:17-25; 31: 6-15; App. (Vol. 3), 416 & 419.) In gaining access to these
two moms, the doors must be opened for attorneys and inmates by staff, (Ex.
1,33: 15-22.)
This last fact is directly contrary to general statements made by Real
Parties to the effect that "[n]ormally, no staffis required to escort inmates to
or from contact visits with their attorney," (Return, at 5 (citing App. (Ex. 1),
1.16:5 -1.17:24.) Although Real Parties make this broad statement without
qualification, the cited reference actually only establishes that escorting is
ordinarily not required along the AlB hallway, since this hallway is under
central control and movement of inmates can generally be controlled
remotely through mechanisms such as eiectl'Onic door releases and radio
notifications. As noted above, the evidence is actually to the contrary with
respect to the booking area rooms,
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More importantly, the fuct that movement of inmates can be remotely
controlled does not mean that additional activity along the main hallway is
insignificant in terms of the burden on jail staff. As the testimony at the
hearing reflects, the jail's "staffing levels got to the point where ... it took
every staff member there just to get the inmates lUoved to where they
needed to go. At times we couldn't even offer -- we had to suspend
programs. It got to a point where should something arise, our staffing level
was dropping that if something happened in one of the attorney visitation
rooms it was going to be an extended or it could possibly be an extended
time to respond to it." (Ex. 1, 70:6-14.) In other words, the safety of defense
counsel, as well as staff and inmates would be compromised by the lack of
staff available to respond to an emergent situation.
In contrast, the booking area rooms are even more vulnerable because
access to these rooms requires a booking at'ea staff member to be taken away
from his or her assigned duties in the booking area in order to escort both
inmate and attorney into and out of the booking area interview rooms. There
is but one staff member normally assigned to the entire booking area, and
inmates in that area have not yet been classified. (Ex. 1, 57:19-22; 53: 3-9.)
Further, there is insufficient time to place someone in the holding cells within
the booking area if an incident arose in that area. (Ex. 1,36:24-32:2.) And
"staffing often lately had been to the point where that [booking] officer and ..
. another rover [would be called] to assist them down that hallway ami we
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wouldn't have anybody that could respond right away to any other
emergency that would be going on in there." (Ex. 1, 61:7-11.)
Real Parties further note that various unspecified activities 2 occur in
the Multi-Purpose Rooms in A and B pods. (Return, at 5.) Real Parties rely
on the use of the Multi-Purpose Rooms to claim that "civilians are admitted
to the secure area of Wayne Brown to conduct group meetings with inmates
in these locations" and that such meetings occur "without barriers, and
without the presence of security staff." (Return, at 5-6.) Real Parties fail to
recognize additional facts, however, relating to the use of these rooms.
Notably, background checks are performed as to all individuals involved in
inmate program activities. (Ex. 1, 73:20-28.) In addition, and most
importantly, inmates are classified prior to entering the Multi-Purpose Room,
in order to insure that there are no adverse interests. (Ex. 1, 74:1-14.)
Further, inmates can attend activities in the Multi-Purpose room associated
with their pod, without having to enter areas, such as the AlB hallway that
are used by all classifications. (App. (Vol. 3), at 416.) Also critical is the fact
that the door to the Multi-Purpose Rooms can "be observed via camera from
Real Parties cite to Exhibit D, presented at the hearing, which is an Inmate
Program Schedule, as to activities apparently occurring in the jail. (App. (Vol.
3), at 420.) However, it is not clear whether these activities, in fact, have
OCCUlTed or at what locations. For instance, a program listed as "Adult
Facility" indicates that it occurs at "All Facility," and several activities indicate
that they occur in "N Section" or "All Pods." In addition, several activities
indicate that they will occur "if needed" and the testimony estahlished that
programs would sometimes not occur due to low staffing levels. (Ex. 1, 70
Ex. 1, 70:20-25.) Moreover, the testimony indicates that some meetings
(such as those for Community Recovery Resources, Common Goals,
Behavioral Health and Drug Court's evaluators) meet in the attorney meeting
rooms. (Ex. 1, 52:2-13; 52:25-53:9.)
Z
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Central ... ," there is a camera within the rooms. and officers can listen to
what occurs in these rooms. (Ex. 1, 43: 11-14; 73:2-6.) Most impQl·tantly
perhaps, the "pod officer typically would be able to observe [the MultiPurpose Room]" (Ex. 1,43:15-16), and such officer may be able to assist if
any incident were to occur, whereas the AlB hallway does not have
"correctional officers positioned or stationed" there. (Ex. 1.56:7-9.)
Finally. Real Parties assert that there was no valid justification, as to
staffing or jail resources, for the change in regulation. They claim that their
attorneys were "singled out" for more restrictive treatment than civilians
involved in programs in the Multi-Purpose Rooms. (Return, at 17.) As set
forth above, attorneys were not singled out. Instead, it is the nature of their
need for mixed classifications which puts their visits more in line With, and
treated the same as, social visitors. Such visits are most efficiently and best
accommodated in the visiting rooms. in part because attorneys need not
access the AlB hallway and in part because. for instance, the B pod visitation
rooms also do not require that the B pod inmates enter the AlB hallway at
all. (App. (Vol. 3), at 416 & 418.)
In addition. there is dear evidence to support the regulation at issue,
in terms of the requirements for jail resources and facility administration.
The regulation took into account the "increase in daily population - average
daily population over the last three years" at the jail. (Ex. 1,67:12-18.) The
inmate population was an average of207 in 2012 and increased to 221 for
2013.
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Staffing levels were also considered. (Ex. 1,64:27·65:4.) Notably,
"[o]ver the last three years ... staffing levels ... have decreased" at the jail.
(Ex. 1, 63:21-24.) Specifically, the total number of staff assigned to the
facility was 57 in the 2010-2011 fiscal year, was 51 in 2011-2012, and was
4-8 in 2012-2013. (Ex. 1, 64:2-13.) In addition, even these numbers do not
fully reflect the number of officers available to staff the facility, since there
are "other staffing shortages due to furlough" and some assigned staff are
"out due to illness or some other reason./I (Ex. 1, 64: 16-17 & 24-26.)
The combination of these two factors - increase in population and
decrease in staffing - routinely makes the coordination of movement
throughout the facility more complicated. As the testimony reflected, "the
more people that are there the more movement throughout the facility. Less
staff we have to -- I guess the ratio of correctional officer to inmate has
increased ...." (Ex. 1,72:20-23.)
These additional facts or more in-depth background facts set the stage
for the difficulties presented to administrative staff at the jail. Moreover,
they emphasize the intricate and difficult task in balancing and synchronizing
the many activities going on at the jail and the many individuals who must be
kept segregated from one another in order to reduce the potential for violent
conft'ontations among inmates. This balancing is precisely why deference is
so broadly afforded to the expetts who are actually charged with jail
maintenance, order and administration, in contrast to "experts" who have no
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such authority and merely have theoretical opinions about what mayor
could be done at the jail.
II. THERE IS NO RECOGNIZED CONSTITUTIONAL RIGHT TO CONTACT
VISITS WITH LEGAL COUNSEL.

As stated in the Petition, the Trial Court made the unsupported
presumption in support of its Order that inmates at the County jail have
some constitutional right to a particular kind of contact with their legal
counseL Real Parties merely repeat this inaccuracy, as well as Amici.
However, the simple fact is this is not the case. Although inmates have a
Sixth Amendment right to counsel and a right to access to the courts,
generally, these broad rights do not translate into a right to a particular type
of visit at any particular time. Namely, inmates are not constitutionally
entitled to contact visits with their attorneys.
Amici cite to Mann v. Reynolds, 46 r.3d 1055 (9th Cit.. 1995), for the
purported proposition that any impingement of attorney-client
communications rises to the level of a constitutional violation. (Amici Curiae
Brief By California Attorneys for Criminal Justice and National Associates of
Criminal Defense Lawyers, filed on or about October 22,2013 (hereinafter
"Amici Brief'), at 7.) As was recognized by the Mann Court, however, and as
quoted in detail in the Petition, the attorney-client relationship does not have
any constitutionally-recognized element which requires that the "emotional
bond" between an attorney and inmate-client be pel'mitted to be fostered or
furthered. (Petition, at 17 (citing Mann, at 1060).) The constitutional right to
B

effective assistance of counsel does not, as a matter of law, include any
element of rappOlt.
As an aside, Amici claim that many of the decisions relied upon by
Petitioners are supposedly distinguishable from the present circumstances
because they involved "purely cOITectional facilities," as opposed to the
"County Jail that houses both detainees pending trial ... as well as sentenced
inmates ...." (Amici Brief, at 7 (emphasis added).) They assert the United
States Supreme Court recently reiterated that attorney-client
communications are "highly important." (Amici Brief, at 8.) As recognized by
Amici, however, such recent authority discussed the issue of the impact of a
lack of competence ofthe accused individual in communicating with counseL

l!i However, the Supreme Court specifically recognized that effective
I'epresentation by an attorney may not depend upon an individual's ability to
communicate with his or her legal counseL Ry'an v. Gonzales. 133 S. Ct. 696,
704 (2013) ("counsel can generally provide effective representation to a
habeas petitioner regardless of the petitioner's competence") (emphasis
added).
Primarily, as recognized by the California Court of Appeal. inmates do
have a constitutional right only to private consultation with their counseL
Small v. Superior Court. 79 Cal. App. 4th 1000, 1010 (2000) (inmate "has the
right to effective assistance of counsel, which includes the right to confer
with counsel in absolute privacy"). (See Petition, at 18-19, and authorities
cited therein.) In addition, the Trial Court cited to Dreher v. Sielaff. 636 F.2d

9

1141 (7th Cir. 1980) for the proposition that "[p jrison policies may not be
upheld if they unnecessarily abridge a defendant's meaningful access to his
attorney and the courts." (App" Exhibit 2 (Ruling and Dl'der on Motion for
Contact Visits dated August 1, 2013) (herarinafter "Ex. 2"), 195: 20"22.)
However, the Dreher Court was referring to meaningful access only as far as
"the opportunity to communicate privately with an attorney." Dreher. at

1143. As even the Small Court recognized, "although the law jealously guards
the right to effective assistance of counsel and the concomitant right to
confidential communications with counsel, the law does not give prison
inmates the absolute right to have contact visits with their counsel." Small, at
1013 (emphasis added),
Importantly, the visitation policy at issue unequivocally provides the
requisite rights to inmates, since the attorney visitation rooms are private
and provide sufficient confidentiality. (Petition, at 12,) Contrary to the
claims of Real Parties and Amici, there is tllUS !lQ recognized constitutional
right to contact visits with an attorney.3 Thel'e must only be a rational basis
for the County's regulation that impacts contact visits. The County's
regulation satisfies this standard. Specifically, the regulation is designed to
foster institu tional security, and the security of visiting attorneys,
correctional officers and inmates. The courts should not interfere with the
Further, it is not clear that Real Parties' characterization orthe visits
permitted in the attorney visitation rooms as non"contact would, as a matter
of law, necessarily be actually characterized as such. Courts have actually
considered "non-contact" visits to include those where no physical contact
whatsoever is permitted, as opposed to limited physical contact being
permitted, as here, by way of a pass through slot. (Petition, at 23-24.)
3

10

policy decisions made by those most qualified to balance the complex,
competing interests at stake.
Although Real Parties now acknowledge that they cannot assert any
"'unrestricted right'" to contact visits with counsel (Return, at 15), they
successfully argued that position in the Trial Court. This resulted in an order
that effectively deprived jail administrators of their discretion in regulating
attorney/inmate visitations, except when "specific circumstances ... justify
suspension of such right in an individual case." (Ex. 2, 198: 16-18.) In effect,
the Trial Court has impermissibly recognized essentially an absolute right to
contact visits, in all instances, absent a showing by Petitioners that a more
restrictive approach is necessary for a particular individual. This ruling does
not give sufficient deference to the discretion of jail administrators, places an
impermissible burden on them in deviating from such broad rule, and
recognizes a right that simply does not exist.
As recognized by the Supreme Court, it is only "'when a prison
regulation or practice offends a/undamental constitutional guarantee, [that]
federal courts will discharge their duty to protect constitutional rights.'"
Turner v. Safley. 482 U.S. 78, 84 (1987) (emphasis added) (quoting Procunier
v. Martinez. 416 U.S., at 405-406). If no such right is implicated, then no indepth analysis is required and the regulation is valid if there is a rational
basis for it. In re Alcala, 222 Cal. App. 3d 345, 374-375 (1990) (lfa "lesser
right" is involved, then "the regulation is presumed to be a valid exercise of
state authority, and the burden is on the one challenging it to prove that it is
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so irrational as to be arbitralY or capricious and therefore an
unconstitutional deprivation of the challenger's right."); Small v. Supel'ior
Court. 79 Cal. App. 4th 1000, 1011 (2000)("glass partition and locked mail
device are rationally related to the government interest of maintaining
prison seem·ity").
Real Parties claim that "'adequate contact with their attorneys'" must
be provided and that "'courts cannot abdicate the responsibility to protect
[this] inmate's rights." (Return, at 15.) Here, Real Parties are purportedly
quoting In re Parker. 151 Cal. App. 3d 583, 590 (1984), but the quoted
material is actually attributable to In re Rourk. 48 Cal. App. 4th 1946, 195657 (1996), and the opinion in In re Rourk was superseded by statute, as
stated in ThQmpson v. Department of Corrections, 25 Cal. 4th 117 (2001).
Notably, the Thompson Court found that In re Roark "simply assumed
the applicability of the Arias test in addressing an inmate's contention that
the prison violated section 2600 when it required his attorney to remove his
artificial leg before visiting the inmate." Id. at 130 (emphasis added). The
court of appeal's incorrect assumption occurred notvvithstanding the fact
that Penal Code section 2600 was amended in 1994. Also, at issue in In re
Roark were the personal rights of the attorney whose leg was required to be
searched. Further, In re Roark addressed prior statutory rights of an inmate
to have "personal visits," which had previously been provided to inmates
under a former version of California Penal Code Section 2601. Notably,
Section 2601 no longer provides any right to such "personal visits"; the
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subsection providing such rights was deleted by the Legislature in 1996. Cal.
Penal Code § 2601; Stats. 1996 ch.132, § 1.
Indeed, Real Parties do not even claim that contact visits are
necessary to representation by their legal counseL Instead, what they really
assert is that communication is furthered, enhanced or improved by such
contact, not that contact visits have any appreciable, discernible or
measureable impact on communication or representation - at least not that
which would rise to a constitlltionallevel. (Petition, at 20-21.)
Based upon mere supposition, Real Parties maintain that
communication with their legal counsel "is Dilly effective" if there is no
barrier of any sort between counsel and client. Not only is the assertion
contrary to common sense, it is not supported by the evidence submitted by
Real Parties in any event. (Return, at 24 (emphasis added).) Real Parties cite
to testimony presented at the hearing which they assert establishes that noncontact visits between attorneys and clients was "not adeqnate," apparently
at all, and that this type of communication "adversely affect[ed] the quality of
representation," in all instances. (Return, at 8.) However, attorneys
representing Real Parties submitted testimony which really only
demonstrated generalities and assumptions as the basis behind the bare
conclusion that effective representation by attorneys is entirely dependent
upon the ability to have contact visits. (Petition, at 43-45.) Such declarations
only establish that defense attorneys for Real Parties "routinely" request
contact meetings, personally believe such meetings are necessary or merely
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"better," and summarily conclude that the working relationship between
attorney and inmate is negatively impacted and that the cause is solely a lack
or reduction in contact visits. (Petition, at 44.)
Even Amici contend only that contact visits merely "allow greater
compliance with the Constitutional command of effective representation."

(Amici Brief, at 9 (emphasis added).) However, the evidence submitted by
Real Parties establishes nothing more than their mere preferences and the
perceived ease and convenience associated with contact visits. The evidence
does not, as argued by Real Parties, support any legal right to contact visits
that is paramount to the requirements of the jail administrators and their
valid exercise of discretion in effectively and safely running the jail facility.
Unlike the inmates in lohnson-EI v. SchoemehL 878 F.2d 1043, 1051
(8th Cir. 1989), there has been no showing, merely by the presumably
reduced availability of contact visits, of any substantial impact on access of
inmates to legal counseL4 In lohnson-EI, the inmates showed that they only
had telephone access to counsel, and then they had only "one chance every
two weeks to call their attorney's office." Id.
At some point, access to counsel will be so impaired that it may rise to
the level of implicating a constitutional right. However, the minor
inconvenience or planning ahead that is required as to contact visits here

It is not at all clear from the evidence presented to the Trial Court precisely
what impact, if any, the regulation has actually had on contact visits. Real
Parties note that "only about 12 contact visits were approved" (Return, at 6)
from January to May 2013, but this number is provided without context to
contact visits requested or previously accommodated.
4
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simply does not rise to that level. See also. e.g" Benson v. County of Orange.
7BB F. Supp. 1123 (C.D. Cal. 1992) (reducing county jail visitation from five

days to two days per week not violative of inmates' civil right as to personal
visits). Moreover, Real Parties and Amici ignore the fact that unrestricted
contact visits are permitted while inmates are at the court facilities for court
appearances. This fact is critical in the overall analysis in this case.
The facts of this case are distinctly unlike the authority relied upon by
Amici for its claim that inmates have a general right to access to counsel and
the courts. (Amici Brief, at 9 (citing Ross v. Moffitt. 417 U.S. 600 (1974).) In

&lsJL the indigent inmate was denied appointed counsel on appeal
altogether. This is not analogous to the contact visit at issue here at all.
Similarly. a restriction on inmates assisting one another for habeas corpus
review (prior to appointment of counsel) was struck down in Johnson v.
Avery, 393 U.S. 4B3 (1969),5 because there were no reasonable alternatives
to assistance in preparing petitions, in contrast to states that provided public
defenders for such purpose. Again, a complete lack of competent counsel at
all is not even remotely akin to regulating only contact visits with counsel.
Likewise, the Trial Court improperly concluded that there was "a
fundamental right at stake

effective assistance of counsel." (Ex. 2, 197:17-

18.) Further, the Trial Court concluded that there was an established
"importance of unfettered contact between attorney and client." (Ex. 2,
197:20.) Notably, this conclusion was based only on the testimony of
This opinion also pre-dates the controlling opinion of factors required to
be analyzed in these circumstances in Turner v. Safely. 482 U.S. 78 (1987).

5
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witnesses to the effect that trust and effective communication between an
attorney and client is "importall[tj" and that there are "difficulties of creating
an effective environment in a non-contact visiting setting." (Ex. 2, 197:20-25
(emphasis added).)
Real Parties do not establish that there has been any actual, material
impact on their relationships with their attorneys, or even that contact visits
have been materially denied. For instance, the Declaration of Attorney
Granger establishes that she requested and was denied in a single instance a
contact visit. (App., Exhibit 6 (Declaration of Counsel (Jennifer M. Granger) in
Support of Contact Visits), 243, 1f 9.) Similarly, the Declaration of Attorney
Schutz establishes only that "all" of her "requests for contact visits have been
denied," but she does not specify the number, nature or circumstances of
such requests. (App., Exhibit 5 (hereinafter "Ex. 5") (Declaration of lody L.
Schutz), 210, 1f 11.) As opposed to specific I'equests with respect to the
defendant she represents in this matter, Attorney Schutz states only that
blanket requests for contact visits were denied by Petitioners, (Ex. 5, 212, 1111
16·17.)
The Ninth Circuit has recognized that, even when inmates are denied
contact visits, "the constitutional right of meaningful access was not
necessarily denied in its entirety," Casey v. Lewis, 4 F,3d 1516, 1522 (9th Cir.
1993). Therefore, there is simply no constitutional right to contact visits
with an attorney that is recognized in applicable law. Although inmates have
a right to counsel and a right to access to the courts, contact visits are not
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required for effective legal representation. Where there is no such
constitutional right. in-depth analysis of Petitioners' regulation is not
required and it may be upheld by this Court simply because it has a rational
basis to valid penological concerns. as established by the evidence.
III. THE COUNTY'S JAIL REGULATION SATISFIES THE TURNER ANALYSIS

AND WAS IMPROPERLY INVALIDATED BYTHE TRIAL COURT.
At the outset. it must be noted that the entire hearing procedure
utilized by the Trial Court is a perfect example of the danger and concern in
permitting the courts to interject their analysis into the jail administration
process. Here, the County was required to participate in a day-long hearing.
at which lengthy evidence and testimony was required to be presented on
the issue of the validity of its jail regulation. From a broad perspective, this is
an impermissible intrusion into the authority of the executive branch in
formulating and carrying out proper administration of the jails. As the Court
of Appeal recognized, "judicial deference is accorded not merely because the
administrator ordinarily will. as a matter of fact in a particular case. have a
better grasp of his domain than the reviewing judge, but also because the
operation of our cOl'l'ectional facilities is peculiarly the province of the
Legislative and Executive Branches of our Government, not the Judicial."
Small v. Superior Court 79 Cal. App. 4th 1000, 1013-1015 (2000) (citinglicl1
v. Wolfish, 441 U.S. at 547-548). The Supl'eme Court has recognized that
courts are ill equipped to deal with the increasingly urgent
problems of prison administration and reform. As the
Martinez Court acknowledged. the problems of prisons in
America are complex and intractable, and. more to the point,
17

they are not readily susceptible of resolution by decree.
Running a prison is an inordinately difficult undertaking that
requires expertise, planning, and the commitment of reSOUI'ces,
all of which are peculiarly within the province of the legislative
and executive branches of government Prison administration
is, moreover, a task that has been committed to the
responsibility of those branches, and separation of powers
concerns counsel a policy of judicial restraint
Turner v. Safley, 482 U.S. 78, 84-85 (1987) (internal quotations and citations
omitted) (quoting Procunier v. Martinez, 416 U.s. 396,413-414 (1974)).
The Trial Court's Order "illustrates the difficulties of court intrusion
into institution management" Dreher v. Sielaff. 636 F.2d 1141,1144 (7th Cir.
1980). For instance, in Dreher, the court's injunctive order raised the specter
of "possible contempt charges [against officials1even after good faith efforts
to meet the vague terms of the injunction." Id. Similarly here, the County has
been generally ordered by the Trial Court "that confidential attorney-client
contact visits be made available absent those specific circumstances that may
arise to justii'y suspension of such right in an individual case." (Ex. 2, 198:
16-18 (emphasis added).) See also, Martin y. Tyson, 845 F.2d 1451, 14551456 (7th Cit·, 1988) ("Courts must playa limited role in the administration
of detention centers.").
The terms of the Trial Court's Order are both vague as to contact visits
to be provided, as well as with respect to those instances when a prohibition
or restriction on contact visits would be justified. Notably, the Trial Court
defined contact visits as those involving"a meeting space without any
physical barrier between the attorney and client." (Ex. 2, 194 n.l.) However,
such contact visits are already provided on a case-by-case basis. (Petition, at
18

13.) It is not deal' from the Trial Court's Order to what degree contact visits
must be provided beyond that already provided.
Further, as the Court of Appeal recognized, it is impropet' for a court
to "attemptllto step into the shoes of the warden, who is the one with the
legal authority to supervise, manage and control the prison.... This point
repeatedly has been underscored by the United States Supreme Court in
stressing the need for deference by the courts in this area." Small v, Superior
Court. 79 Cal. App. 4th 1000, 1013-1015 (2000). This deference is not slight,
or cursory, but should be "wide-ranging." Id, Specifically, in SmalL it was
improper for the trial court to have specified the manner in which attorney
meetings wet'e to be provided to prisoners, namely ordering that visiting
rooms contain a "wire mesh screen and mail slot," where there is only a right
to private visitation with counsel. .\.d" Despite "devot[ingJ a great deal of time
to the matter and [giving] much thought to its decision," the trial court
abused its discretion in Sm.aU when it imposed "its personal view" regarding
the type of attorney-inmate meetings that should be permitted. Id.
Second, the Return attempts to impose an improper burden of proof
on the County regarding the validity of its regulation. Real Parties argue that
"Petitioners have failed to prove a valid, legitimate, penological interest" in
the regulation regarding which rooms may be used for attorney visits at the
jail. (Return, at 18.) However, "[t]he burden is upon the prisoner to show
that a challenged prison regulation is unreasonable." Covino v. Patrissi. 967
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F.2d 73, 78 (2d Cir. 199 2) (citing FI:omer v. Scully. 874 F.2d 69, 74 (2d Cir.
1989)).
In fact, the Trial Court also imposed an improper burden on the
County. As stated in its Order, it found that there was "no evidence to
support the finding of necessity for the deprivational action taken." (Ex. 2,
198:8-9 (emphasis added).) Not only does this impliedly impose a burden of
proof on the County, but it also asserts an entirely inappropriate level of
proof - "necessity."
It appears that the Trial Court's mistake stems from its mis-quote of
the California Penal Code. The Trial Court stated in its Order that Penal Code
section 2600 provides that an inmate may be deprived of "only such rights as
is necessary in order to provide for the reasonable security of the institution .

..." (Ex. 2, 195:25-27 (emphasis added).) This states the wording, however,
ofa priOl'version of the code. 6 The current provisions of Section 2600
provide, instead, as foHows: inmates may "he deprived of such rights, and
only such l'ights, as is reasonably related to legitimate penological interests."
Cal. Penal Code § 2600 (a) (emphasis added).
The Trial Court imposed the incorrect standard in evaluating
Petitioners' regulation, requiring that it be shown to be "necessary," and that
this showing required that "'a security measure be the least intrusive

The Trial Court also relied upon and cited in its Order four opinions, issued
in the years from 1970-1979, that pre-dated Turner v. Safely, 482 U.S. 78
(1987), and the revisiolls in 1994 to Penal Code Section 2600, which made its
standards more lenient to regulating inmates, as stated in Thompsoll v.
Department ofCorre<;:tions, 25 Cal. 4th 117, 130 (2001). (Petition, at 27-28.)

6

20

possible of inmates' rights.'" (Ex. 2, 195:25-27; 196:2-4 (emphasis added)
(citing prior version of Cal. Penal Code § 2600 & [n re Arias, 42 Cal. 3d 667,
691 (1986).)
As set forth in the Petition, the California Supreme Court in Thompson
v. Department of Corrections. 25 Cal. 4th 117, 130 (2001), corrected the
opinion in In re Arias. in keeping with statutory changes to Penal Code
section 2600. Altbough the Trial Court mentions Turner in the Order, it does
not analyze the foul' factors in Turner, which analysis is required by the
Califomia Supreme Court in Thompson. (Order at 4:23-26) Instead, the Trial
Court analyzed three other factors from In re Arias. 42 Cal. 3d 667, 689-690
(1986).7 (Ex. 2, 197:17)
The standards set forth ill III re Arias are clearly well beyond the
Court's present authority over Petitioners' regulations. As stated in In re
Arias. the Court was "determin[ing] whether the security interests of the
institution outweigh the privacy and religious rights of the wards." [d. at 689.
The In re Arias Court was relying on the then-existing language in Penal Code
Section 2600, which it found "place[d] the rights of inmates as nearly as
possible on the same footing as noninmates." Id. (emphasis added). This is
simply not the case any longer. Instead, as set forth by the California
Supreme Court in Thompson, Petitioners' regulation must be analyzed by the

The Trial Court erroneously names the opinion in one instance as /:'J1Qple v.
Aria. although the citation is correct. (Ex. 2, 197:17). In any event, the
opinion in In re Arias is yet another opinion relied upon by the Trial Court
which pre-dated both the opinion in Turner and the changes in Penal Code
section 2600. See note 2 above.
7
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foul' factors in Turner. and it satisfies these factors, as set forth below. Real
Parties fail to show that such factors are not met here.
A.

The First Dlrnerllactor is Met: There is a Rational Connection
Between the Regulation and the County's Interest in Jail
Administration and Security.
At its heart, the regulation requiring attorney visits in the attorney

visitation rooms directly furthers jail security and lessens the burden in
coordinating movement of potentially violent inmates throughout the facility.
Given the inmate population growth and the decrease in jail staff the
regulation has a rational basis furthering Petitioners' interests.
In Casey v.Lewis, 4 F.3d 1516, 1518 (9th Cir. 1993), the Ninth Circuit
found that the lower court's conclusion that there was "no rational
connection between the asserted penological interests and the policy" in
question was improper. Notably, the lower court had impermissibly relied
upon the fact there had not been "any incident of assault, hostage-taking, or
escape that occurred as a result of contact visitation between attorneys and
pl·isoners." l!1. This is exactly the same erroneous interpretation of the law
and decision-making process that Real Parties invite the Court to engage in
here. The Ninth CiI'cuit in Casey found that the lower court had "placed an
unduly onerous burden" of proof on prison administrators and emphasized
that "[aJ prison official's concern for prison security is entitled to significant
deference." Id. (citing Harperv. Wallingford, 877 F.2d 728,733 (9th Cir.
1989}). The Ninth Circuit found that a showing was "sufficient" as to a
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penological security interest if it merely showed that the regulated activity
"could lead to violence" or the regulation was "designed to avoid situations
that although not necessarily likely to lead to violence, [were] determined by
the warden to create an intolerable risk of disorder." Id. (emphasis added)
(internal quotations omitted) (addition in original) (citing Harperv.
Wallingford, 877 F.2d 728, 733 (9th Cir. 1989); Thornburgh v. Abbott. 490
U.S. 401, 417 (1989)).
TheCasej( Court noted that "a prison regulation [can be justified] on
the basis oflL(lJjcipated security problems." Id. at 1521 (emphasis added)
(citing Friedman.v. State of Arizona. 912 F.2d 328, 332 (9th Cir. 1990), cert
denied, 498 U.S. 1100 (1991)). This is directly contl'ary to Amici's claim that
that the Trial Court somehow properly relied upon a lack of evidence of past
security problems at the jail. (Amici Brief, at 12.)
The ~ decision specifically stated that past evidence of problems
associated with the regulated activity need not be shown, because "Turner
requires that COUtts allow prison officials 'to anticipate secUl'ity problems
and to adopt innovative solutions to the intractable problems of prison
administration.'" Id. at 1521 (emphasis in original) (citing TYXIlt;)L 482 U.S. at
89). Based solely on the warden's "belief that contact visits between inmates
and their attorneys create an intolerable risk of a security breach," the Casey
Court concluded that the regulation was not unreasonable. ld. (emphasis
added). Therefore, the fact that past bad results had not occurred, that some
inmates were permitted to have contact visits with family members or that a
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policy banning all contact visits might better serve the stated security
interests were all irrelevant concerns to the Casey court, which did not
undermine or negate the validity of the regulation at issue. Id.
The Trial Court specifically found that, in order "to justify deprivation
of an important right, the facility must demonstrate a reasonable security
problem exists to permit slich deprivation." (Ex. 2,197:25-27 (emphasis
added).) It found that "no such evidence was offered." (Ex. 2, 197:27.) It
appeared to rely entirely on the fact that it had been shown "that there have
not been any incidents or significant problems connected with permitting
and accommodating attorney-client contact visits." (Ex. 2, 198:1-2.)
The Trial Court's analysis was wrong for two reasons. First, it is not
Petitioners' burden to justify its regulation. Instead, it is the inmates' burden
to establish by "substantial evidence" that the regulation has no effect or
does not relate to the aims sought to be achieved by the l·egulation. In re
Alcala. 222 CaL App. 3d 345, 373 (1990). Lacking such evidence, they fail to
establish that the asserted "security concern was ul1!'easonable." !d.
Second, the Trial Court erroneously found that, assuming there was a
present security problem addressed by the regulation, it "must determine if
the deprivational response is necessary." (Ex. 2, 198:5-6.) The Trial Court
concluded that, "[w]ithout any indication that elimination of the attorneyclient contact visits has or will significantly improve general security or that
a lesser means of increasing security is unavailable, there is no evidence to
support a finding of necessity for the deprivational action taken." (Ex. 2,
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198:6-9,) None of the stated requirements, however, apply at all in the
analysis of the validity of Petitioners' regulation. There need be no showing
that "general security" interests are addressed by the regulation, that a
"lesser" means of addressing the concerns at issue is unavailable, or that
there is any "necessity" for the regulation at issue, These factors simply do
not compOl't with the Turner factors and such findings do not support the
Trial Court's conclusion.
Amici maintain that this Court, as did the Trial Court, should rely on
the opinion of "one former Nevada County Jail commander (retired Captain
Osborne)" regarding what constitutes a reasonable regulation, (Amici Brief
at 8,) Not only is this dearly improper evidence - the very kind of secondguessing in which the courts are forbidden from engaging, but such evidence
was based on outdated information. Mr, Osborne retired some six years ago,
and his past information and experience did not account current staffing,
budgetary, population or even overall safety concerns under the current
circumstances of the jail. (Ex. 1, 95:6-9.)
As set forth in detail in the facts above, staffing reductions and
population increases have impacted the ability of the jail to effectively,
efficiently and safety permit movement of segregated inmate populations
throughout the facility. The regulation directly furthers these concerns in a
manner that reduced uses of the main AlB hallway. Use of the Multi-Purpose
Rooms by already segregated groups and which does not make use of the
common AlB hallway simply cannot be compared to the uses Real Parties
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seek. Their evidence, at most, suggests that there are competing concerns
and considerations for jail administrators to have considered in formulating
the regulation at issue, not that there is no rational basis for the regulation.
Therefore, the first factor is plainly met.
B.

The Second Turner Factor is Met: There Are Altel'llative Means
fOI' the Exercise of the Inmates' Purported Right to Contact Visits
With Attorneys.
Petitioners' regulation satisfies the second factol' of Turner because

there are alternate means for attorney-inmate contact visits to occur. As set
forth in the Petition, the jail permits contact visits uponl'equest. (Petition, at
13-14.) Real Parties readily acknowledge that contact visits have been
granted since the regulation was announced early this year, and there is no
reliable 01' quantifiable evidence cited by Real Parties which would show that
the granted visits have been inadequate. (Return, at 6.) See alsQ, supra n.4.
Even Amici recognize that contact visits are not always needed and are more
"[p]articularly [needed] when counsel are preparing evidentiary hearings."
(Amici Brief, at 8.) Petitioners' stated regulation of permitted contact visits
on a case-by-case basis and in Court holding provided sufficient altel'llative
means for attorneys and inmates to have contact visits, when desired.
Finally, attorneys and inmates are afforded unrestricted contact visits while
inmates are at the court facility for court appearances.
Simply, if inmates are provided alternative means, then this factor is
satisfied. In Casey v. Lewis, 4 F.3d 1516, 1522 (9th CiI'. 1993), the Ninth
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Circuit found that a ban on contact visits was permissible and that this factot'
was satisfied where "inmates were not denied 'all means of expression' of
their rights of meaningful access [to the courts]." ld. (emphasis added).
Specifically, the Casey Court concluded, generally, that "inmates can 'express'
their rights to meaningful access [to the courts] without attorney contact
visitation." JJ!.,
Particularly when "the question involves the entry of people into the
prisons for face-to-face communication with inmates, it is obvious that
institutional considet'ations, such as security and related administrative
problems, as well as the accepted and legitimate policy objectives of the
corrections system itself, require that some limitation be placed on such
visitations." Pell v. Procunier, 417 U.S. 817, 826 (1974). Jail administrators
"'must be accorded latitude'" as "long as reasonable and effective means of
communication remain open" to inmates. JJ!., (quoting ,Cruz v. Beto. 405 U.S.,
at 321).
Markedly, this factor is similar to the last, which specifically does not
constitute a least restrictive alternatives test. SmalL at 1012. The question,
instead, is whether there are other means for inmates to exercise their
purported rights, not whether there are better, more desirable or less
restrictive means by which they could exercise such "right." Therefore, the
fact that there at'e other alternatives available for attorney contact visits is
sufficient to satisfy this factor, even if the alternatives are not quite as
effortless as prior alternatives or require for planning and forethought.
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C.

The Thit'd Tllrner Factor is Met: There is all Impact to Guards.
Inmates and Pl'lson Resources Which Real PaI'ties Failed to Show
Would Not Be Impacted.
The third Turner factor !'equires evaluation of the impact an

accommodation will have on prison resources. Turner. at 90. In particular,
"[w] hen accommodation of an asserted right will have a significant 'ripple
effect' on fellow inmates or on prison staff, courts should be particularly
deferential to the informed discretion of corrections officials." Td.
With respect to this factor, the burden is on inmates to demonstrate
that thet'e is not a significant impact on the jailor prison resources. In Casey
y. Lewis. 4 F.3d 1516, 1522 (9th Cir. 1993), the Ninth Circuit Court of Appeal
chastised the lower court for relying on no evidence from inmates
"concerning the impact of accommodation on the other areas affected by the
policy." Similarly here, the Trial Court, as discussed above, inverted the
burden of proof here and improperly fOllnd that Petitioners failed to show
the "necessity" of the regulation and failed to demonstrate that "a lesset·
means of increasing secul'ity is unavailable." (Ex. 2, 198:4-8.)
In response to the valid security and staffing concerns raised by the
Petition (Petition, at 39-43), the evidence submitted below and herein, Real
Parties claim that there would be a "negligible" effect on prison resources
absent the regulation. (Return, at 24-25.) They, again, erroneously assert
that no guards are needed to escort inmates or attorneys to any of the
"contact" visitation rooms, but this is not the case as to the two booking area
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rooms, as set forth in detail above. In addition, they summarily conclude that
it would be a simple matter to add all mannel' of security measures, such as
panic buttons, locks under central control, and video surveillance. However,
rather than relying on any solid evidence that such measures are either
actually feasible or cost-effective, they really rely solely on the fact that there
was "no evidence" presented by Petitioners (as ifit were Petitioners'burden)
showing that such methods could not be utilized in lieu of the regulation.
This is not the standard of review. As set fonh in the Petition, the Ninth
Circuit in Casey v. Lewis. 4 F.3d 1516 (9th Cir. 1993), holds that a regulation
may not be invalidated ifinmates pl'Ovide no evidence regarding the impact
that the accommodation they seek will have on prison resources. Therefore,
Real Parties failed to show the impact of contact visits on prison resources,
which, in fact, would be profound given the current population and staffing
climate at the facility.

D.

The Fourth Turner Factor is Met: Thel'e Have Been Shown to Be
No Ready Alternatiyes Which Would Suggest that Petitioners'
Regulation is Merely an Exaggerated Response to Valid Secmity
and Administration Concerns.
As to the final Turner factor, "in the absence of substantial evidence in

the record to indicate that the officials have exaggerated their response to
these considerations, courts should ordinarily defer to their expert judgment
in such matters." Small v. Superior Court. 79 Cal. App. 4th 1000, 1013-1015
(2000). Here, there was no substantial evidence that Petitioners' response
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was exaggel'ated, given the myriad considerations and logistics that were
required to be satisfied. Notably, this factor does not require that Petitioners
strike down evidence of purportedly easy alternatives to the regulation.
Instead, evidence of other, easy alternatives simply "may be evidence" of an
exaggerated response by jail administrators. Small v. Superior Court. 79 Cal.
App. 4th 1000, 1012 (2000). This does not mean that. if there is any such
evidence, that it is necessarily or sufficiently establishes that the regulation is
an exaggerated response. It is but one consideration among the four Turner
factors, for a court to consider.
Conspicuously, "the simple fact that extraordinary difficulties had not
yet surfaced does not suffice to show that a jail rule constitutes an
exaggerated response to security problems." O'Bryan v.County of Saginaw.
741 F.2d 283, 285 (6th Cir. 1984). Indeed, this factor "is not the same as a
least restrictive altel'llative test. '[P]rison officials do not have to set up and
then shoot down every conceivable alternative method of accommodating
the claimant's constitutional complaint.'" llt (quoting Turner v. Safley. 482
U.S. at 90-91)'
In fact, it is the inmate's burden to "point to an altemative that fully
accommodates the prisoner's rights at de minimis cost to valid penological
interests," which "a court may consider ... as evidence that the regulation
does not satisfY the reasonable relationship standard." Turner v. Safley, 482
U.S. 78, 90-91 (1987) (emphasis added).
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Real Parties do not point to any actual evidence that the alternatives
they suggest are either cost effective, feasible, Ot' that there are sufficient
resources to accommodate their proposed alternatives at a de minimis cost.
Instead, they merely assert hypothetical possibilities, and improperly
maintain that Petitioners did not show that these alternatives could not have
been implemented, This insinuation not only fails to meet their bUl'den of
proof, but attempts to place that burden on to Petitioners,
Amici follow the same faulty reasoning. They cite to testimony which
expressed ways to allow surveillance in attorney-client visiting rooms.
(Amici Brief, at 11.) The mere availability of such means (presumably), falls
short of satisfying Real Parties' burden of demonstrating by substantial
evidence that such theoretically possible means are either feasible, within
prison !'esources, or would actually achieve the security protection that Real
Parties presume.
Real Parties support the purportedly "elegant and succinct" testimony
of Mr. Osbome to "put a lock on it." (Return, at 26.) Rather than being
"elegant," this is an "absurd" proposition, since it oversimplifies legitimate
and valid considerations that must be considered by jail administrators. It
does not take into account, for instance, the cost of such claimed solution, nor
even the technical difficulties that may go along with wiring a particular door
to a complex system of centrally located and electronically operated door
locks. Nor does it take into account the relative lack of personnel available to
respond to emergent situations that might arise between attorneys and
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inmates in the contact visitation rooms. In sum, Real Parties have utterly
failed to show that there was any exaggerated response and Petitioners have,
instead shown the valid concems with inmate movement cOOl'dination,
staffing decrease, population increase, and security concems which support
the regulation at issue.
IV. REAL PARTIES ARE NOT ENTITLED TO ATTORNEYS' FEES.

Real Pat·ties have inset·ted into their Prayer a request to this Court for
attorneys' fees in this proceeding put'suant to California Code of Civil
Procedure Code section 1021.5. Such an award, however, is not permitted in
criminal cases. In no uncertain terms, the California Court of Appeal has held
as follows on this precise issue: "We have examined all available legislative
materials and can assert with confidence that nothing so much as winks at
the possibility that section 1021.5 might be applied to attorney's fees
incurred in the defense of criminal cases." Fogelson v. Municipal Court. 120
Cal. App. 3d 858, 861 (1981).

V. CONCLUSION.
For all of the foregoing reasons, Petitioners respectfully ask that this
Court grant the requested wl'it of mandate and order the Trial Court to
vacate its Order for contact visits with attomeys at the Wayne Brown
Correctional Facility in Nevada County. Real Parties have no constitutional
l'ight to contact visits, and even if they did, Petitioners' regulation concerning
such visits is a valid, t'ational jail regulation which must be upheld under
Turner v. SafelYJ 482 U.S. 78 (1987).

32

Dated: November 13,2013

JONES & MAYER

By:

33

~t-~

Martin J. Myel',
James R. Touchstone, and
Kl'ista MacNevin Jee,
Attorneys for Petitioners,
County of Nevada,
Nevada County Sheriffs Office and
Sheriff-Coroner-Public
Administrator Keith Royal

CERTIFICATE OF COMPLIANCE

I, KRISTA MACNEVIN JEE, certify, pursuant to Rule 8.204 (c) of
the California Rules of Court, that this Petitioners and Real Parties' in
Interest Traverse contains 9,012 words, including footnotes. I have relied on
the word count of the computer program use to prepare the brief

Dated: November 13,2013

JONES & MAYER

By:

~~~-Martin J. M el'
James R. Touchstone
Krista MacNevin Jee

34

PROOF OF SERVICE
COURT OF APPEAL CASE NO. C074504
I am employed in the aforesaid county; I am over the age of eighteen years and not a
party to the within entitled action; my business address is: 3777 N. Harbor Boulevard,
Fullerton, Calitornia 92835.
On November 13,2013, I served the within TRAVERSE OF PETITIONERS TO
RETURN BY REAL }) ARTIES IN INTEREST AND RESPONSE OF
PETITIONERS TO AMICI CURIAE URIEF OF CALIFORNIA ATTORNEYS
FOR CRIMINAL JUSTICE AND NATIONAL ASSOCIATES OF CRIMINAL
DEFENSE LA WYERS, on the interested parties in said action by placing a true and
correct copy thereof in a sealed envelope with postage fully prepaid, via Overnight Delivery,
and I deposited such envelope in the depository at Fullerton, California to ensure next day
delivery, addressed as follows:

[;lJul1sel {Or Ray Lee Duzan:

COHnsel (Or Jemathan Foote and Brent Wilkins:

Nevada County Public Defender
Jody Schutz
Deputy Public Defender
224 Main Street
Nevada City, California 95959
(530) 265-1400

William G. Walker, Esq.
P.O. Box 1127
Nevada City, California 95959
(530) 478-0675

Counsel {Or Jose Henriquez:

COllnsel (Or Jacob Sieg/i'ied:
Stephen A. Munkelt, Esq.
206 Providence Mine Road
Suite 218

Nevada County Public Defender
Tamara Zuromskis
Deputy Public Defender
224 Main Street
Nevada City, California 95959
(530) 265-1400

Nevada City, California 95959
(530) 265-8508

Counsel {Or Cesar Sal1tiago:
.Tennifer Granger, Esq.
206 Providence Mine Road
Suite 218
Nevada City, California 95959
(530) 470-0328
I declare under penalty of pel:jury under the laws of the 8,tate of ca. lifornia that he
above is true and correct. Executed on November it2013 ~FuliertO!l,.ki'll'Ol'l1ia.

W

ND

'
C

--'~&~

A~.:A)

