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The dramatic increase of electronically stored information
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understandably proves challenging for corporate counsel, as discovery
costs for document collection, review and production can range from
thousands to millions of dollars each year. A large portion of that
expense is attributable to the review of custodial and central source
documents for relevance, privilege and redaction.
One way to reduce e-discovery costs is to shift document review work
from full-time associates to contract attorneys who have lower billable
rates. Another option that provides even greater costs savings is
transitioning portions of document review work to non-attorneys, such
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as college graduates or paralegals, who have even lower billable rates.
This strategy allows companies to realize additional savings in their
discovery budgets, while maintaining quality and defensibility.
While taking advantage of this option, it is important to ensure attorney
oversight and establish privilege review safeguards. Below are four tips
and strategies that, when used together, allow companies to
confidently use non-attorneys to conduct document reviews and take
advantage of this cost-saving option.
Training and Certification
Before a document review begins, conduct a training presentation for
the non-attorney review team, describing the litigation process and
focusing on the review team's role. Use a hypothetical fact pattern that
mirrors the underlying cause of action for the review to provide context
for the review team and familiarize team members with common terms
used in litigation and the discovery process. Focus on legal privilege
concepts, including attorney-client, work product, joint defense and the
consequences of privilege waiver. Provide document examples for
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context, integrating the privilege concepts with the document review
process.
After the presentation is complete, certify the non-attorney reviewers by
administering an exam that measures their understanding of the work
product and attorney-client privilege protections. Repeat the
certification during the course of the review. Provide real-time feedback
to the group as a whole and to individual reviewers to ensure
consistency and accuracy in coding.
Leveraging Technology
Leverage technology, such as database search features and keyword
highlighting, to promote coding consistency and prevent inadvertent
production of privileged material. Searches based on attorney names,
law firms and other terms that may lead to privileged content -- such as
"patent" and "infringement" -- can be conducted across an entire
database or potential production populations.
Documents that contain potentially privileged terms can be segregated
for review by contract attorneys; non-attorneys should review the
remaining documents. This step ensures that non-attorneys review as
few potentially privileged documents as possible. These searches can
also be performed before the document production as a quality control
measure to ensure that similar documents are coded consistently and
that privileged documents are being withheld from production.
Making the Review Objective
Instruct the non-attorney reviewers to use a broad definition of privilege
in case they encounter potentially privileged material. This broader
analysis eliminates the nuances in identifying privilege. Examples
include documents that contain an attorney's name or a term identified
as leading to privileged protection (e.g., "attorney-client"). The
documents flagged by this objective privilege determination can then
undergo a second-level review by attorneys who are more familiar with
the exceptions and rules regarding attorney-client privilege and the
work product doctrine.
Blended Review Teams
When non-attorneys participate in a document review, attorney
oversight helps to maintain quality and consistency and prevent the
inadvertent production of privileged material. Dividing the review team
into groups in which an attorney is responsible for non-attorneys allows
non-attorneys instant access to the attorney's experience as well as
real-time feedback on privilege, work product and substantive
document coding questions.
As corporate counsel continue to push for cost savings, firms
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managing document review projects must adapt and evolve by
proposing cost-effective options. One way to provide cost savings to
clients includes using non-attorneys to perform the first-line document
review. However, when doing so, it is important to implement
necessary safeguards to preserve the defensibility of the document
review while providing maximum cost savings to the client.
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Hard work pays off. Just ask Graham Rollins and Daryl Shetterly, who
were both promoted to partner this month. Through their hard work and
dedication, Graham and Daryl have made tremendous contributions to
the Firm and its Discovery Solutions Practice (DSP). They both have
worked diligently to protect clients' interests by providing stronger and
more comprehensive e-discovery services and offering invaluable
advice.
You may have read Graham's article on native file redactions in the
November issue. Graham's innovative thinking and his understanding
of technology improve the ways DSP works to solve clients' problems.
Native file redaction is but one example of the many ways in which
DSP offers clients a better, faster and more cost-effective solution for
discovery projects of all sizes.
Daryl's can-do attitude and strong work ethic translate into success for
DSP's clients. Daryl and his team never focus on reasons a project
can't be completed or a deadline can't be met. Instead, they find ways
to succeed, pushing themselves to develop creative ways to
accomplish clients' goals. As a result, Daryl and his team have
successfully managed some of DSP's largest projects -- on time and
within budget.
Graham and Daryl understand the need for continuous improvements
that leverage technology and process to achieve clients' goals at the
lowest possible cost. As two new leaders who are well respected for
their knowledge of the technology and practice of electronic discovery,
Graham and Daryl strengthen DSP's already impressive bench.
Furthermore, by growing leadership from within, DSP ensures that the
values and work ethic that have proven successful to date will continue
to benefit clients in the future.
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CASE RESULTS DEPEND UPON A VARIETY OF FACTORS
UNIQUE TO EACH CASE AND DO NOT GUARANTEE OR
PREDICT A SIMILAR RESULT IN ANY FUTURE CASE
Skillful Negotiation of Keyword Search Terms Keeps Client's
Review on Schedule, Slashes Volume of Data
LeClairRyan's Discovery Solutions Practice (DSP) recently tackled a
challenging project for a pharmaceutical client suing on a breach of
contract claim. In serving pharmaceutical clients, DSP has typically
been involved in large-scale discovery work, often related to intellectual
property, manufacturing and product liability claims. In this particular
case, DSP successfully responded to the unique needs of a smaller
litigation and delivered exceptional results. Working with a smaller
budget and data volumes equal to a significantly larger case, DSP
attorneys were able to defensibly reduce discovery costs while
maintaining a strategic advantage in the litigation.
The team's success was due in part to DSP attorneys' willingness to
thoughtfully cooperate with opposing counsel throughout the meet and
confer process. Knowledgeable of e-discovery rules, case law and
strategic considerations, DSP attorneys skillfully negotiated an
advantageous agreement on keyword search terms. The meet and
confer process was highly effective because DSP attorneys fought only
on select issues that impacted the position of the client and agreed to
more inconsequential requests from opposing counsel. Opposing
counsel agreed to the search term list proposed by DSP attorneys
despite ongoing negotiation on their proposed search term list. Thus,
the client was able to begin document review and turn over the first
production within the originally agreed upon discovery timeline, while
the defendants were still struggling to revise their keyword list. Three
days before the case settled favorably for the client, DSP attorneys
effectuated a big win when the opposing side conceded on their
long-fought attempt to unreasonably narrow the terms to be applied to
their client's data set. DSP attorneys were also able to successfully
limit the scope of discovery to a reduced number of custodian sources
for document collection.
In addition to gaining a strategic advantage in the litigation, these
negotiations resulted in a significant cost saving for the client. The

agreed-upon keyword search term list was effectively used in early
case assessment to limit the volume of documents for review. The
initial volume of data was reduced from 900,000 documents to
approximately 16,000 documents -- an almost 90 percent cull rate. The
reduction in discovery costs combined with the favorable settlement
amount post-discovery equated to positive results for the client all the
way around.

CALIFORNIA

MASSACHUSETTS

NEW JERSEY

PENNSYLVANIA

CONNECTICUT

MICHIGAN

NEW YORK

VIRGINIA

Copyright © 2011 LeClairRyan. All rights reserved.

To unsubscribe, please reply to this email with UNSUBSCRIBE in the subject line.

WASHINGTON, D.C.

