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L Introduction.'

This report of the Venue Committee of the Bankruptcy Section of the Minnesota State
Bar Association is submitted in conjunction with a proposed resolution supporting changes in the
venue laws.

Forum shopping has reached epidemic levels. A recent study shows that 70 percent of
public companies that have filed bankruptcy in the last five years have filed their chapter 11
cases in venues outside of the district where their principal place of business or principal assets
are located. And 80 percent of those companies filed in the District of Delaware (“Delaware”) or
the Southern District of New York (“SDNY™). This trend is not limited to large public
companies. Indeed, most of the 559 companies that have filed for bankruptcy protection in
Delaware over the 10 year” period ending in 2012 have been middle market or even smaller
companies with no assets or operations in Delaware. The right of a creditor to move for a change
of venue has not remedied the problem. The cost and burden of challenging a debtor’s venue
choice are prohibitively high even where there are no appropriate grounds to support the debtor’s
venue selection. This recently occurred in Patriot Coal where parties spent months and millions
of dollars in legal fees briefing whether the SDNY was the proper venue notwithstanding that
there was no appropriate basis to file in that District.

The consequences of forum shopping are grave. When troubled companies flee their
home states to file for bankruptcy protection, it disenfranchises smaller and local parties in
interest, erodes the credibility of the bankruptcy system and gives rise to the perception that the
system is being manipulated. The mass concentration of chapter 11 cases in two districts—
Delaware and SDNY—impedes the evolution of bankruptcy law, which benefits from the input
of judges from multiple jurisdictions with a variety of backgrounds and views of the law and
how it should be applied. The exodus of companies from local districts to far flung venues has a
direct and negative impact on a local economy and unfairly provides Delaware and the SDNY
with a windfall at the expense of due process, judicial efficiency and the reputation of our
bankruptcy system.

There is nothing in the Congressional Record or the Bankruptcy Code and its various
amendments to suggest that Congress contemplated the creation, or evolution, of a national
bankruptcy court, sited in and consisting of judges from only two cities, for commercial cases. It
is time to put a stop to abusive forum shopping and return to a national bankruptcy system
readily accessible to all affected parties and local interests.

The amendments to 28 U.S.C. §1408 proposed in 2011 (H.R. 2533), see infra, would go
far toward fixing the unfairness that plagues the current venue rules. As a threshold matter, the
proposed amendments would expressly eliminate state of formation as a basis for venue in
bankruptcy cases and thereby overturn prior expansive interpretations of the terms domicile and
residency now utilized by courts. Second, it would limit the ability of a debtor to game the
system by filing an insignificant and sometimes shell subsidiary in a favorable district to
establish venue and then, immediately thereafter, file the rest of the affiliates in the same district.

Like the 1997 National Bankruptcy Review Commission Report, the Venue Committee
of the Bankruptcy Section of the Minnesota State Bar Association recommends to the Minnesota



Congressional Delegation support for and passage by the Congress of an amendment to 28
U.S.C. §1408. The language of the proposed amendment is discussed in section VIII below.

II. National Campaign for Reform.

In the past, pockets of bankruptcy practitioners, working independently, sought changes
to the bankruptcy venue statute in an effort to halt or at least slow forum shopping. Meanwhile,
the Commercial Law League of America (CLLA) has actively supported venue reform for
almost 10 years, including recent bills in the Senate (S. 314 in 2005) and the House (H.R. 2533
in 2011). In March 2012, beginning in Boston and quickly spreading across the country,
bankruptcy practitioners and academics began to coalesce into a unified ad hoc group. In the
same month, this ad hoc group joined together with the CLLA to launch a national grassroots
effort to reform the bankruptcy venue laws.

Today, the ad hoc group consists of approximately 100 practitioners in 35 states and the
District of Columbia. The Venue Committee of the Bankruptcy Section of the Minnesota State
Bar Association is part of this group and shares the concerns raised in this written statement. We
ask that the Minnesota Congressional Delegation support legislative efforts to implement reform,
for the reasons expressed below.

III.  Historical Perspective.

Professor Samir Parikh,’ in his article Modern Forum Shopping in Bankruptey,” details
the unique history surrounding the bankruptcy venue rules. As Professor Parikh explains,
insolvent companies have not always been allowed to rely on their state of formation as a venue
basis.” The notion that a business entity can have a residence or domicile is more a creature of
common law and not statute. Indeed, the one time that Congress expressly considered the issue,
in 1938, it rejected the idea that a corporation could file in its state of formation. This prohibition
lasted 40 years until the enactment of the Bankruptcy Code in 1978 when Congress without any
discussion conflated natural persons and business entities into a single venue provision. The door
then opened for a creative debtor to flee the debtor’s home jurisdiction and file in its state of
formation.

The story of venue options for corporate debtors begins with Section 2(1) of the
Bankruptcy Act of 1898, Ch. 541, 30 Stat. 544, repealed by Bankruptcy Reform Act of 1978,
P.L. No. 95-598, 92 Stat. 2549. The section did not make a distinction between natural persons
and business entities. Instead, it allowed all “persons” to file a petition in the jurisdiction that had
“their principal place of business, resided or had their domicile for the preceding six months, or
for a longer portion of the preceding six months than in any other jurisdiction.” Id. It was left to
the courts to interpret the words “resided” and “domicile” and determine whether either could
apply to a business entity. Courts ruled that the term “domicile” could apply to business entities
and found that a business entity was domiciled in the state of its formation.® In doing so, courts
relied on federal cases interpreting the meaning of “residence” and “domicile” in the context of
determining diversity jurisdiction.7

In 1934, Congress briefly ratified the Judmal interpretation of the venue statute when it
amended the Act to add a new Section 77B.® That section allowed a corporate debtor to file in



the state of its incorporation. However, four years later, in 1938, Congress reversed itself when it
enacted section 128 of the Chandler Act, which allowed large corporations with outstanding
public debt or securities to file only in a jurisdiction where the debtor had its principal place of
business or its principal assets. The House Report on the Chandler Act explained the change:

In general, the bill sets up as the only valid criterion for jurisdiction the
company’s principal place of business, or the place of location of its principal
assets. Selection of any other jurisdiction usually means conducting the
reorganization at great distances from the place or places where the corporation
does its business. It means putting investors to great expenses and difficulty if
they wish to appear and participate in the proceedings. It means, also, that inside
groups who may be in control of a reorganization are able to search around for the
jurisdiction in which they estimate it is least likely, for a number of reasons, that
their conduct of the corporation will be examined; that they will be exposed to
liability, and their perpetuation in office endangered. These defects have been met
and corrected by the bill, in limiting the venue of reorganization proceedings to
the pgincipal place of business or the location of the corporation’s principal assets

This clear policy rationale to limit the ability of large corporations to forum shop was
later endorsed in 1973 when the United States Supreme Court promulgated new Rules of
Bankruptcy Procedure (order dated April 24, 1973, effective October 1, 1973). Rule 116 made a
distinction between natural persons and business entities. It allowed corporate debtors to file only
in a district where the debtor had its principal place of business or principal assets or where an
affiliate of the debtor had already filed.'® The Advisory Committee Notes that accompanied the
change expressly acknowledged the Committee’s intent to “eliminate the notion that residence or
domicile may serve as a useful basis for determining venue of a corporation or partnership.”"’
The Committee reasoned that “[t]he place of incorporation [had] no relation to the business
activity of the corporation . . . ."

For forty years corporations were unable to flee to their state of incorporation to file for
bankruptcy protection. However, in 1978, in connection with the enactment of the Bankruptcy
Code, Congress once again placed natural persons and business entities in a single venue
provision.' The section provided that a bankruptcy petition could be filed in the district in
which: (i) the person or entity was domiciled, resided, or had its principal place of business or
principal assets; or (ii) the person’s affiliate, general partner, or partnership had a pending case.'*

Section 1472’s legislative history provided no explanation for this consolidation of
previously distinct venue provisions.'> Professor Samir Parikh stressed in his article that if it
were Congress’s intent to return to the venue rules of the 1898 Act, the shift was drastic and it is
unlikely such a drastic change would have been made without any discussion or explanation in
the legislative history.'® “More likely, the genesis for section 1472 was the desire to simplify the
language of the 1978 Bankruptcy Act, with unintended consequences regarding forum
shopping.”'” He continued:

However, in context, this oversight may not be as glaring as it first appears. At the
time section 1472 was enacted, there were few large, multimillion-dollar






