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PRESIDENT’S MESSAGE

By Sonia Diaz, Esq.

Fact or fiction?
For years, my uncle in North Carolina has sent me links to bizarre Florida headlines,
asking whether the story is real or from a Floridian version of “The Onion.” His personal
favorites seemed to be the headlines about a state-sponsored python hunting contest
(true) and the naked guys caught on video breaking into a Bonita Springs restaurant
and stealing hamburger meat (true). I suspect this is only because he didn’t hear about
the blind woman who sued the nudist colony where she lives claiming she was harassed
about the size of her service dog (true). Thanks to alert readers like my uncle, Seth
Meyers’ “Late Night” game show, “Fake or Florida!” and YouTube, Florida has achieved
worldwide recognition for spawning odd news stories.
It’s easy to see why headlines like those draw attention and a little extra scrutiny. But
more concerning are the headlines that don’t immediately draw that same kind of
scrutiny, but get the same amount of publicity. Take for instance, the December 22nd
Associated Press headline “Winston accuser’s lawyer: ‘Fix was in’ with FSU hearing.” In
that article, Colorado lawyer Baine Kerr accused former Florida Supreme Court Justice
Major Harding of conducting a “mockery” of a hearing that “ignored what the evidence
was” when he ruled that there was insufficient evidence to find Florida State QB Jameis
Winston in violation of FSU’s code of conduct. Although Kerr stopped short of calling
the proceeding corrupt, he opined that it “was biased and the fix was in.”

“Judges and
lawyers will
continue to
come under fire
in the media
and in society in
general.”

Certainly, Kerr was entitled to his opinion. But aside from being unprofessional, his
comments were particularly worrisome because the person they were directed at had
no practical way of responding to them. Lawyers understand that ethical considerations
and the Florida Code of Judicial Conduct effectively prevent a judge from answering
criticism of his or her own actions by appearing in the news media, even in quasi-judicial
proceedings like the Winston hearing, but non-lawyers may not be aware of that. Thus,
it follows that members of the Bar have a duty to defend judges against unjust criticism.1 Most voluntary Bar Associations – including the CCBA – have programs in place
to formulate appropriate responses to unjust criticism of judges. Determining when a
response is necessary or appropriate always involves a difficult balance of responding to
criticism that is serious as well as inaccurate or unjustified without chilling free speech.
Less than 24 hours after the AP article was published, the President of the Florida
Bar, Gregory W. Coleman, issued a statement in former chief Justice Major Harding’s
defense2 . The statement was quickly incorporated into many local and national media
stories following the AP article. I applaud Greg Coleman for taking a stand and providing a different viewpoint to what may have otherwise just been chalked up as another
crazy Florida news event. Judges and lawyers will continue to come under fire in the
media and in society in general. It’s up to us to defend each other, and the integrity of
our judicial system, when the criticism is unjust or unwarranted.
R. Regulating Fla. Bar 4-8.2, Comment; see also, ABA Model Code of Professional Responsibility, EC
8-6 and ABA Model Rules of Professional Conduct, Comment, M.R. 8.2.
1

http://www.floridabar.org/TFB/TFBPublic.nsf/WNewsReleases/A14A7369925AF48E85257DB700756E
99?OpenDocument
2
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LEGAL AID NOTES

By Jeffrey A. Ahren

Barrister’s Bash award winners announced
Each year at the annual Barrister’s Bash fundraising event, Legal Aid is proud to honor
those attorneys and volunteers who have made outstanding contributions to Legal Aid and
our community. After careful consideration, we are proud to announce the following major
award winners:
Champion of Justice – Bill Barnett
Volunteer of the Year – Stacey Deffenbaugh
Law Firm of the Year – Robins Kaplan Miller &Ciresi, LLP
Attorney of the Year – Blake Kirkpatrick, Esq.
Outstanding Pro Bono Service Award – Enita Kushi, Esq.
Leadership Award – Shelley Perry, Esq.

Legal Aid Service of Collier
County is committed to working
alongside the private bar and
membership of CCBA to make
the Collier Lawyers Care pro
bono attorney program the best
of its kind in the State of Florida.
Two immediate goals they want
to achieve are increasing the
number of pro bono volunteer
attorneys in the CLC program,
and expanding public awareness
about CLC and the impact Legal
Aid Service of Collier County
has on the community by offering free civil legal services to
the underserved population of
Collier County. To learn more
about LASCC and Collier Lawyers Care, contact Mr. Jeffrey A.
Ahren or Ms. Karenin Hache at
(239) 298-8143; email khache@
legalaid.org.

These people have selflessly dedicated their time and energy to improve the lives of the
least fortunate members of our community by supporting Legal Aid’s goal to provide legal
assistance to those people who face life-changing matters of health, safety, and minimum
economic security. We humbled by their incredible efforts on behalf of Legal Aid, and
proud to honor them all at the upcoming Barrister’s Bash!
Please join us in honoring these exceptional individuals at the 7th Annual Barrister’s Bash.
The Bash will be held on May 7, 2015 at the Hilton of Naples. For tickets or more information
about the event, contact Logan Meester at lmeester@legalaid.org or by calling (239) 2988138. For Sponsorship inquiries, contact Jeff Ahren at jahren@legalaid.org or by calling
(239) 298-8130.
Volunteers Sought for Legal Aid Pro Bono Clinic on March 5, 2015
Pro bono legal service to the poor is a vital part of a lawyer’s public service responsibility.
According to a study by the American Bar Association, more than 40% of low and moderateincome households experience a significant civil legal problem each year. However, studies
show that local legal aid organizations only have the capacity to meet about 20% of the legal
needs of low-income people.
Due to our community’s relative safety, beauty, and affluence, it is easy to think that
Southwest Florida is somehow immune to this problem. However, the truth is that every
year, thousands of citizens in Collier County face life-changing legal challenges with virtually
no access to legal help. As an attorney, it is also easy to believe that by virtue of your
profession you implicitly support the concept of equal justice and equal access to the legal
system. While it is admirable and important to profess your support for equal justice, it is
quite another thing to actually demonstrate your support by volunteering your time and
expertise.
Apart from professional and ethical responsibilities to provide pro bono legal service to the
poor, there is perhaps another thing to consider – how pro bono work will make you feel. In
a recent survey by the Florida Bar concerning attorneys who had provided pro bono service
over the last 12 months, over half (55%) listed ‘personal satisfaction’ as their primary reason
for conducting pro bono work. Doing something good for someone who cannot repay you
does feel good!
Please show your commitment to equal justice by volunteering as a pro bono attorney at
Legal Aid’s upcoming Pro Bono Clinic on March 5, 2015 from 5:30 pm – 7:30 pm. Legal Aid
needs attorneys from all civil practice areas, particularly family law, consumer law, housing
and landlord-tenant law, bankruptcy and employment law. All participating attorney
continued on page 10
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MARK YOUR CALENDAR

Register for any event
through Lisa Mead.
Phone: 239-252-8711
lmead@colliercountybar.org
www.colliercountybar.org.

FEBRUARY
3 CCBA Board Meeting
CCBA Offices, 7:30 a.m.
CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.
Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $30
6/7 Mock Trial Event
Volunteers Needed
Please contact Lisa Mead for details
10 Young Lawyers Board Meeting
Thai Basil, 12:00 p.m.

Event Policy
It is the policy of the
Collier County Bar
Association to request
that all reservations for
our events are placed at
least two days prior to
the event.
We are always willing
to accommodate our
members; however, event
sites must order food two
days prior to an event.
Also, it is the policy
of the Collier County
Bar Association to
issue refunds ONLY if
a member cancels a
reservation two days
prior to an event. If a
member cancels the day
before, or the day of an
event, a refund will not be
issued.
We appreciate your
consideration of this
policy.
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11 Trial Lawyers Board Meeting
Sushi Thai, 12:00 p.m.

12 CCACDL Luncheon
Café Luna, 11:45 a.m.
12 Real Estate Luncheon
Kensington Country Club, 12:00 p.m.
RE Members - $25; Non-members - $30
13 CCBA Membership Luncheon
Hilton Naples, 12:00 p.m.
Members - $20; Non-members - $30
Young Lawyer’s Pub Crawl
Pick up and drop off at the Pub at Mercato
8:00 p.m. – 12:00 a.m.
$25 in advance; $35 at the door
17 Inns of Court
The Club at Naples Bay Resort, 5:30 p.m.
25 CCWBA Luncheon
Northern Trust, 12:00 p.m.

MARCH
3 CCBA Board Meeting
CCBA Offices, 7:30 a.m.

12 CCACDL Luncheon
Café Luna, 11:45 a.m.

CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.

17 Inns of Court
The Club at Naples Bay Resort, 5:30 p.m.

Trial Law Luncheon
Naples Hilton, 12:00 p.m.
TL Members - $25; Non-members - $30

18 Family Law Luncheon
The Club at Naples Bay Resort, 12:00 p.m.
FL Members -$25; Non-members - $30

5 Trusts and Estates Luncheon
Northern Trust, 12:00 p.m.
This is a free event – please bring
your own lunch
Real Estate Luncheon
Kensington Country Club, 12:00 p.m.
RE Members - $25; Non-members - $30
10 Young Lawyers Board Meeting
Mr. Tequila’s, 12:00 p.m.
11 Trial Lawyers Board Meeting
Sushi Thai, 12:00 p.m.

25 CCWBA Luncheon
Northern Trust, 12:00 p.m.
27 Professionalism Roundtable
Courthouse Training Room
12:00 – 3:00
This is a free event for all CCBA members
Pre-registration is required
28 Holidays in March
Naples Zoo
8:00 a.m.
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By The Honorable Hugh D. Hayes
Collier County Circuit Judge

Let us do justice ... no, let us do law!
Periodically, all lawyers and judges, not to mention the general public, wonder whether our
legal system was created to implement a series of laws (the legislative branch) or to provide
“Justice”. This is not always an easy query to explain. Obviously, it is difficult to admit that
justice is done when someone has a very good case but hires a very inexperienced and unprepared attorney to argue the case and then, when the Plaintiff loses, we must explain that the
legal/judicial system actually worked, and is not, as stated by Mr. Bumble “. . . a ass – a idiot.”1
Professor Michael Herz, in an essay published in the Virginia Law Review recounts the rather
famous story that you often hear which occurred between Justice Oliver Wendell Holmes
and Judge Learned Hand:
“I remember once when I was with [Justice Holmes]; it was a Saturday when the Court was
to confer. It was before we had a motor car, and we jogged along in an old coupé. When we
got down to the Capitol, I wanted to provoke a response, so as he walked off, I said to him:
“Well, sir, goodbye. Do justice!” He turned quite sharply and he said: “Come here. Come
here.” I answered: “Oh, I know, I know.” He replied: “That is not my job. My job is to play the
game according to the rules.”2
This ongoing analysis and discourse, in an attempt to explain the relationship between law and
justice, is sometimes difficult to defend. As professor Herz points out, Justice Holmes was
often identified with the school of thought called the “Separation Thesis”,3 which declared
that law is entirely separate and distinct from any value system such as justice or morality.
Justice Holmes was often quoted to the effect that if a man began to talk about justice, then
Holmes knew that the lawyer was no longer going to be arguing in legal terms. . . maybe that’s
where we get our little ditty that if you are weak on the facts argue the law and if you are
weak on the law argue the facts and if you are weak on the law and the facts jump up and
down and pound on the table!
Anyway, Herz points out that commentators who rely upon the “Famous Dead Person”4 argument, are able to adjust the facts or the quotation to fit their own model of the ideal judge.
Obviously, just strictly enforcing the law can have some strange results and make our judges
appear to be unconnected automatons, lacking empathy or emotion.
Chief Justice Warren Burger was quoted in the Bifulco case as stating that the ordinary, even
though it might be silly, meaning of the words of a statute needed to be followed because Burger
recognized the judiciary’s subordinate policy making role and the importance of resisting the
temptation to do “what we regard as the more sensible thing.” “Our duty, to paraphrase Mr.
Justice Holmes in a conversation with Judge Learned Hand, is not to do justice but to apply
the law and hope that justice is done.”5
Actually, this is pretty scary stuff! I prefer Professor Herz’s discussion of the Justice Breyer
confirmation hearing in which Senator Cohen from Maine asked now Justice Breyer about the
Hand/Holmes story and Breyer stated that a judge needs to have both a heart and a head:
If you do not have a heart, it becomes a sterile set of rules, removed from human problems,
See “Let Us Do Justice,” page 10
The full quotation is, “if the law supposes that”, said Mr. Bumble, . . . “the law is a ass – a idiot. If that’s the
eye of the law, the law is a bachelor; and the worst I wish the law is that his eye may be opened by experience - by experience.” This quote is attributed to Charles Dickens (1812-1870) in Oliver Twist, Chapter 51,
p. 489, published serially from 1837 – 1839, but similar quotes were used as far back as 1642.
1
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2

“Do Justice!”: Variations of a Thrice-Told Tale, Michael Herz, Virginia Law Review, Vol. 82:111 (1996).

3

Herz, supra at 113.

4

Herz, supra at 115.

5

Bifulco v. United States, 447 U.S. 381, 401 (1980).
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TECHNOLOGY POST

By Beverly Brennan, Esq
Co-chair, Technology Committee of the CCBA

Forecast: Cloudy, with a chance of confusion
Do you have your head in the sand when it comes to cloud computing? Are you receiving
mysterious email inviting you to download discovery documents from an online data storage
website? Are you contemplating storing your own data “in the cloud?” Do you have concerns
about security and questions about your ethical obligations if you store client documents in the
cloud? Where exactly is “the cloud,” and aren’t there more than one? Do I have to use it? How
do I choose a provider? Tech Tips is here to help you get you started, with a look at cloud-based
data storage and suggestions for choosing a provider.
The ethical considerations regarding cloud computing are beyond the intended scope of this
article, but every lawyer who is considering moving client data to a cloud-based service should
read Ethical Opinion 12-3 from the Committee on Professional Ethics before making a decision.1
The Opinion makes it clear that it is the lawyer’s responsibility to take reasonable precautions
to ensure confidentiality and should research the service provide to make sure that adequate
security and access is maintained.2
There are numerous providers of cloud-based data storage to consider, each with different
capabilities, pricing and intended usage. In the legal environment, Google Drive, Microsoft OneDrive, Box and DropBox are popular, but there are numerous smaller providers to consider as
well, some of which are specifically intended for lawyers. Here are the questions you need to
ask when comparing services:
1. What do I need to do with the data? Am I collaborating with others or just providing readonly access to files? How easy is to gain access to files and to provide access to others? Can
I provide temporary access to someone?
2. Will this work with my operating system and my existing hardware? Can I access files in the
office on a desktop computer, at mediation on a laptop and on an iPad in court? Can multiple
users access a file at the same time?
3. How expensive is it? How much storage space do I get? Is there a size limit on uploaded
files? How fast or slow is the upload and download speed, and how important is that? Large
files can take a long time to access; do I need a copy available locally?
4. What kind of security is available? Is the data encrypted by the service provider? Can I use
my own encryption program? Can I password-protect a file?
5. Where is my data stored? Where are the servers? Can I access files if I am offline? Does the
service provider keep previous versions of files, and for how long?
6. Is the service user-friendly? Is the website easy to navigate? Are desktop and mobile apps
available, and are they simple to use? Can I send files to a client or opposing counsel quickly,
and can they access them easily?
7. Is there technical support available? Can I get a live person on the phone for help if I need
it? Are the help files robust and easy to search?
Once you’ve selected your cloud service provider and uploaded your files, you can start syncing
up your devices. As soon as that’s done, you will have access to anything you need, wherever
you are. It’s revolutionary, and can do wonders for your productivity. Remember this, though:
just because you CAN work anywhere, anytime, doesn’t mean you SHOULD work everywhere,
all the time. Step away from the devices once in a while and take a break. Your data will still be
there when you return.
Beverly Brennan and Mike McDonnell are co-chairs of the Technology Committee of CCBA.
They will alternate authorship of this monthly column. Email Beverly at attorney@brennanfamilylaw.com, or Mike at mike@mctrial.com.
1

Florida Bar, Committee on Professional Ethics, Ethical Opinion 12-3, January 25, 2013, 2013 WL 6845049

“Lawyers may use cloud computing if they take reasonable precautions to ensure that confidentiality of client information is maintained, that the service provider maintains adequate security, and that the lawyer has
adequate access to the information stored remotely. The lawyer should research the service provider to be
used.” Id.
2
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BULLETIN BOARD
Got news?
Contact Lisa Mead by
calling 252-8711 or
drop an email
line to lmead@
colliercountybar.org

CLASSIFIED
OFFICE FOR RENT: Attorneys (5) and
other professional (1) with one corner executive office to rent. Attractive building/
offices in great location at Pine Ridge and
Airport Rd., Naples, FL. Space for an assistant, shared conference room with law
library, reception area and kitchen is included for $875 per month. Call 239-5931444.
LAW OFFICES FOR LEASE in Park
Central Court (Airport/Pine Ridge).
Available: 1 large corner office with additional access- $750 per month; 2 regular

offices- $550 per month each; office for
assistant(s) if needed. Includes shared
use of conference room, kitchen and
common areas with existing Attorneys
(4) and staff. Call Al for more info at 5969522.
PARALEGAL SOUGHT: Full time Paralegal position M to F. Must be proficient
in Microsoft Office, West law and Quick
books. Must have Bachelor’s Degree and 3
to 5 years experience. Send resumes to nikkiauri@yahoo.com. Salary commensurate
with experience.

ANNOUNCEMENTS
Inclusion
Policy
If you are a CCBA member
in good standing and you’ve
moved, been promoted, hired an
associate, taken on a partner, or
received an award, we’d like to
hear from you. Talks, speeches
(unless they are of national
stature), CLE presentations and
political announcements are
not accepted. In addition, we
will not print notices of honors
determined by other publications
(e.g., Super Lawyers, Best
Lawyers, etc.).
Notices must be submitted in
writing and limited to 100 words;
they are printed at no cost to
members and are subject to
editing. E-mail your notice to
lmead@colliercountybar.org.
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The Florida Bar will have one lawyer vacancy on each of the 26 Judicial Nominating Commissions (JNCs) this coming year.
We have the opportunity to nominate three
lawyers for a total of three nominees for
each JNC. Each appointee serves a fouryear term commencing July 1, 2015. All applicants must be engaged in the practice
of law and a resident of the territorial jurisdiction of the respective JNC to which
they are applying. Beginning December 1,
a press release with a link to the application can be found on our homepage (www.
floridabar.org) and must be received by the
Executive Director’s Office no later than
March 2, 2015 according to the delivery instructions on the application. For further
assistance please contact Kristen Wilson at
(850) 561-5757 or kwilson@flabar.org.
Laird A. Lile, a board-certified wills, trusts
and estates attorney in Naples, was one of
two featured experts presenting on current
trends in litigation involving estates and
trusts during the recent Cannon Financial
Institute’s national teleconference, “The
Trustee’s Nightmare: Breach of Fiduciary
Duty Litigation.” Laird A. Lile, P.A., offers
legal counsel on estate- and trust-related
matters, including estate planning, estate
and trust administration, probate-related
litigation and tax matters. The firm’s office is

located at 3033 Riviera Drive, Suite 104, in
Naples. For more information, call 239-6497778 or visit www.LairdALile.com.
Cummings & Lockwood LLC announced
that Jayne M. Skindzier and Catherine
M. Carney-Richman, both resident in the
Naples Office, have been elected Partners.
Ms. Skindzier is in the Real Estate Group,
and is a transactional lawyer focusing her
practice in real estate matters and is also
a Florida Real Estate Appraiser. Ms. Carney-Richman is in the Commercial Group,
and represents corporations and financial
institutions in their general secured and unsecured private financing activities, lenders
in finance transactions in emerging markets
and other domestic and international private financings. She also represents corporations on general corporate matters.
Marcy L. Shaw has been re-elected to The
Florida Bar Board of Governors representing the Twentieth Judicial Circuit, Seat 2, to
serve a two-year term commencing June 26,
2015. Ms. Shaw is a solo practitioner in Fort
Myers. Ms. Shaw is the Past President of
the Lee County Bar Association, as well as a
member of the Collier County Bar Association and the Collier County Women’s Bar
Association.
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By The Hon. Frederick R. Hardt, Circuit Court Judge

Preparing your client for deposition and trial
Trial counsel should never minimize the importance of the preparation of a client for his or
her testimony at a deposition as well as at trial.
Your client should understand that the testimony at a deposition is just as important as
testimony at trial.
Some lawyers subscribe to the strategy that their client should disclose as little as possible
and the less information disclosed to the other side the greater the advantage. I would respectfully suggest that this strategy may be unwise and counterproductive.
When your client is deposed the opposing lawyer should be left with the impression that your
client is the “master of the facts” and not only does your client know all of the facts and details
of the case, your client has a superior knowledge of the facts as compared to the opponent.
Your client should refresh his or her memory of all relevant facts before the deposition. Your
client should review all of the important documents relating to your case – especially the fact
time-line your client prepared for you. If your client repeatedly answers the other lawyer’s
questions by stating: “I can’t remember now” or “I don’t recall at this time,” his or her credibility at trial may be seriously undermined.
Of course, the most important advice to your client is “Tell the truth.” Other important
instructions are:
• “Just answer the question – don’t elaborate.”
• “Wait until the lawyer has finished asking the question before starting to answer.”
• “If you don’t know the answer to a question, just say ‘I don’t know.” “Don’t guess – you may
be wrong.”
• “If I object to one of the lawyer’s questions, don’t answer until I tell you to answer.”
Let’s assume you represent the plaintiff in an auto accident case. On direct examination your
client testifies at trial that the speed of the car he was driving was “no more than 40 mph
and that the speed limit was 45 mph.” Further assume that the speed of your client’s car is
a crucial fact because the lawyer for the defendant is trying to convince the jury that your
client was speeding and the excessive speed caused your client to lose control of the car.
Now let’s go back to your client’s deposition several months before the trial. Unfortunately,
you did not thoroughly review with your client the facts of the case prior to the deposition.
Nor did your client review the accident report beforehand. At your client’s deposition in
response to the question “How fast were you driving?” your client answered, “I am not sure,
but I know I wasn’t going over the speed limit.” Now your client has given a different answer
at trial. Perhaps the two answers are not in direct conflict, but they are not identical either.
Cross-examination of your client proceeds as follows:
Q: “Well, sir, do you remember my taking your deposition about the facts of this case?”
A. “Yes, I do.”
Q: “Your deposition was only a few months ago, and your lawyer was there, and a court
reporter was present to take everything down that was said just like in court here today?
Correct?”
A: “Yes, that’s right.”
Q: “Sir, at your deposition you were under oath, the same oath you took before coming to
this witness stand.”
A: “Why, yes, of course.”
See “Preparing your client,” page 12
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Legal Aid Notes continued from page 4
volunteers are covered under Legal Aid’s professional liability
insurance policy for legal services provided at the clinic. The
Clinic will be held at Legal Aid’s Naples Office at 4125 East
Tamiami Trail, Naples, FL 34112. Food and drink will be provided
to all volunteers. Volunteers can register by contacting Legal
Aid’s Director of Development and Pro Bono Coordinator, Jeff
Ahren, at jahren@legalaid.org or by calling (239) 298-8130.

Let us do justice continued from page 6
and it will not help. If you do not have a head there is the risk
that in trying to decide a particular person’s problem in a case
that may look fine for that person, you cause trouble for a lot
of other people, making their lives yet worse.6
So it is easy to conclude that we all want justice and as the famous
political humorist P.J. O’Rourke stated:
Justice is justly sought. But justice is also what everybody
claims he wants but nobody seems happy about when he gets
it. It’s the “Aw-I-don’t-want-anything-for-Christmas” present of
virtues. And it’s the one virtue that’s better when we practice
it on others than when others practice it on us. As a priest
friend of mine says, “I don’t know about you, but on Judgment
Day I’m going to be praying for mercy, not justice.”7

Legal Aid Honored with Human Needs Award by Jewish
Federation of Collier County
In recognition of Legal Aid’s outstanding service to the
community, on January 13, 2015 Legal Aid was proud to accept the
2014 Annual Human Needs Award from the Jewish Federation
of Collier County and the Jewish Community Relations Council.
The Human Needs Award is given to organizations for their
generous service to the entire community. The award is given
in the spirit of tikkunolam, or “bettering the world”, which is the
concept of humanity’s shared responsibility to heal, repair and
transform the world.
We are truly thankful for and deeply honored by this
recognition. As part of the award, Legal Aid received a generous
donation which will be used to further our mission to serve the
underprivileged population in Collier County.

So, can we practice the “Famous Dead Person” syllogism and
borrow from Winston Churchill’s radio broadcast in 1939 to the
effect that Justice is a riddle, wrapped in a mystery, inside an
enigma?. . . (he was really talking about Russia but I borrowed it
to make a point about Justice.) No, instead, I choose to end this
article with a comment from Dr. Rudolph von Jhering, (another
FDP), the famous nineteenth century German professor and
father of modern legal realism who stated:
The law is not mere theory, but living force. And hence it is
that Justice which, in one hand, holds the scales, in which she
weighs the right, carries in the other the sword with which she
executes it. The sword without the scales is brute force, the
scales without the sword is the impotence of law. The scales
and the sword belong together, and the state of the law is
perfect only where the power with which Justice carries the
sword is equaled by the skill with which she holds the scales.8

ANNOUNCEMENTS
Survivors and Caregivers are invited to
attend the American Cancer Society’s
HOPE IN HARMONY Concert, a Relay for
Life Event, on Monday, February 23, 2015
at 7:00 pm. The concert will be held at North Naples United
Methodist Church Chapel, 6000 Goodlette Road North.
Limited Seating; please rsvp to Melissa Horie at American
Cancer Society, 261-0337 or email melissa.horie@cancer.org.
Light refreshments will be provided by Naples Flatbread &
Wine Bar, Starbucks and Norman Love Confections.

Let us do Justice in the practice of Law!
6

Herz, supra at 140.

The Seven Deadly Virtues, Chapter 1, p. 21, P.J. O’Rourke, The
Templeton Press (2014).
7

The Struggle for Law, Dr. Rudolph von Jhering, Chapter 1, p. 2, The
Legal Classics Library (1991).
8

Have You Considered Joining Lawyer
Referral Service?
If not, perhaps you should. During 2012 nearly
2,300 referrals were made and attorneys on
our panels received more than $223,000 in
fees from clients referred by the LRS. There
are currently many panels having four or fewer attorneys. This is a great opportunity to
grow your practice. Questions, please contact
Julianne Gilmore at 239-252-8138 or jgilmore@
colliercountybar.org.
Page 10

Adverse Witness, February 2015

GUEST EDITORIAL

By Christopher Donovan, Esq.

Holiday gifts from the high court: important
amendments to the Florida Rules of Appellate
Procedure
Just before the winter holidays, the Florida Supreme Court adopted numerous amendments to the appellate rules. In re Amendments to Florida Rules of Appellate Procedure, No.
SC14-227, 39 Fla. L. Weekly S665, 2014 WL 5714099 (Fla. Nov. 6, 2014). These amendments
became effective on January 1, 2015. Id. at *3. Most are simply cosmetic. But several are
noteworthy.
The most significant change concerns the interplay between moving to rehear a trial court’s
order and appealing it. Before the amendment, a notice of appeal would automatically cut
off any pending motions for rehearing. In re Forfeiture of $104,591 in U.S. Currency, 589 So.
2d 283, 285 (Fla. 1991). The notice of appeal divested the trial court of jurisdiction and the
motion for rehearing was deemed abandoned. Id. The Court eliminated this harsh rule by
amending Florida Rule of Appellate Procedure 9.020(i)(3). In re Amendments, 2014 WL
5714099, at *2, *4. Now, if you simultaneously move for rehearing and appeal the trial court’s
order—maybe because you’re unsure whether the order is final—then the appellate court
will hold the appeal in abeyance until the trial court disposes of the rehearing. Id. This is
true for all post judgment motions listed in Rule 9.020(i), such as motions for new trial, to
correct a sentence, etc. Id.
While practitioners will welcome this more lenient rule, the Supreme Court did not offer
any guidance on how it will work in practice. For example, how will the appellate court know
that a post judgment motion remains pending? How does this affect the briefing schedule?
You should include some reference to any pending post judgment motions in the notice
of appeal and expressly invoke Rule 9.020(i)(3), even if it is in a footnote. As for appellate
deadlines, such as the briefing schedule and preparing the appellate record, all appellate
deadlines probably become effective immediately after a signed, written order disposing of
the post judgment motion, unless otherwise ordered by the appellate court.
Another important change is the effect of one party’s post judgment motion on an aligned
party’s deadline to appeal. Before the amendment, a post judgment motion would only toll
the deadline to file a notice of appeal for the party filing the motion. See, e.g., Coats v. Climatic Products Corp., 756 So. 2d 1104, 1104 (Fla. 1st DCA 2000). All other parties either had
to file their own post judgment motion or file their appeal within 30 days of the judgment. Id.
The Supreme Court cured this trap for the unwary by amending Rule 9.020(i)(1). Now, when
a party files one of the post judgment motions identified in Rule 9.020(i), then the appellate
deadline is tolled for all parties until the trial court disposes of the last post judgment motion. In re Amendments, 2014 WL 5714099, at *4.
But the Court did not address what happens when one party moves for rehearing and another files an appeal. Likely, a court would read the first two amendments together to hold
the appeal in abeyance until the first party’s rehearing is decided. Thereafter, if the first
party desired to appeal, then it could simply file a notice of joinder under Rule 9.360(a). This
not only comports with the canons of interpretation, but it also preserves both the litigants’
and the judiciary’s resources by resolving all issues in one appeal.
The Court also amended Rule 9.100(h), which concerns the procedures for responding
in original proceedings, such as petitions for certiorari, mandamus, and prohibition. The
amendment gives courts the discretion to either simply order a response or order the opposing party to show cause why relief should not be granted. In re Amendments, 2014 WL
5714099, at *2, *6. The only substantive difference in these two types of orders lies in the
prohibition context, such as when challenging judicial disqualification or subject-matter jucontinued on page 14
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Preparing your client for deposition and trial

continued from page 9

Q: “You swore to tell the truth, the whole truth and nothing but
the truth, didn’t you?”

lawyer will ask. This should bolster your client’s comfort and confidence when the opposing lawyer conducts the cross-examination

A: “Well, yes, but I am telling you the truth, I swear.”

Remember, even when not on the witness stand, jurors will be
watching your client. Here are a few suggestions you should give
to your client regarding appropriate courtroom decorum:

Q: “But sir, do you remember at your deposition I asked this
question and you gave this answer?” (Lawyer refers to the
page and line from the transcript of your deposition)
Question: “Sir, how fast were you driving your vehicle just
before the collision?”
Answer: “Well, I’m not sure, but I know I was not going over
the speed limit.”
A: “Yes, I remember that question and answer.”
Q: “Sir, at the conclusion of your deposition I asked you if you
wanted to “read and sign” your deposition and your lawyer
waived or gave up that right for you, right?”

1. Dress appropriately. NO shorts, blue jeans, tank tops, plunging
neck lines, short shorts, sunglasses, hats, etc. Men, please wear
socks. A jacket and a tie are always preferable. Ladies, either
a simple dress or pants suit with a jacket are appropriate.
2. Always stand when the jury and/or judge enter the courtroom
and remain standing until instructed to be seated. When court
recesses, rise and remain standing until the last juror or the
judge has left the courtroom.
3. Don’t chew gum in the courtroom – and especially not on the
witness stand!

A: “Well, yes, I just assumed that I could only correct any mistakes
by the court reporter – and it seemed like she understood
everything that was said.”

4. Be polite and courteous. Always respond with a “Yes, Sir” or
“Yes, Ma’am” or if addressing the court, “Yes, your honor” or
“Yes, judge” depending upon the local custom.

Q: “But sir, you had the chance to review that question and answer which I just read and you decided not to do so, correct?”

5. Do not show displeasure or disgust at the testimony of a witness or any statements by the lawyers. Avoid gestures, facial
expressions (except laughter when appropriate), verbal grunts
or groans. Do not nod your head up and down to indicate your
approval of the answers of a witness or shake your head from
side to side to show your disapproval.

A: “Okay, so I guess I didn’t review it.”
Q: “Well, sir, you could have corrected your answer if it was
wrong.”
A: “Well, I didn’t know that.”
Q: “But, sir, now you have waited until this trial, until today, to
tell this jury a different answer from the one you gave under
oath just a few short months ago.”
A: “Well, I didn’t think my answer is all that different. I don’t see
what this is all about anyway. Anybody can make a simple
mistake about something like that. The accident was a long
time ago.”
During closing argument the opposing lawyer will attack your client’s credibility by making a prior inconsistent statement. Given
the scenario above, the jury may very well conclude that today,
at trial, your client is “stretching the truth.”
The point of this example is simple: You must thoroughly prepare
your client for his or her deposition.
Counsel should never waive or give up a client’s right to read and
sign the deposition. Not only is your client allowed to correct
errors in the transcript but he or she can also correct answers
to the questions. It’s just like giving a second deposition with the
same questions – except now your client can take time to review
the deposition and correct any mistakes in the testimony.
Be sure to give your client a copy of the deposition including all
exhibits. Have your client read the deposition as soon as the
trial date is set and again before the trial, and again the evening
before your client is scheduled to testify. Review the key points
of your client’s testimony just before trial. Remember, the judge
will instruct the jury that there is nothing improper about a witness discussing his or her testimony with a lawyer. Conduct mock
cross-examinations with your client, both before the deposition
and again before trial. Ask what you anticipate the opposing

Page 12

6. Avoid wearing flashy jewelry. Tattoos should be covered appropriately.
7. When testifying, make eye contact directly with the lawyer
asking you questions – just as if you were having a private
conversation. Do not look toward the jury as if to seek their
approval.
8. Do not argue with the opposing lawyer on cross examination.
Sometimes on cross-examination the opposing lawyer may cut
off your client in the middle of an answer. Probably because the
lawyer perceives the answer to be harmful. Ask the judge to
allow your client to finish the answer. Most judges will let you.
If the judge does not, you should follow up on redirect examination something like this:
Q: “Sir, on cross-examination did you complete your answer to
Attorney Jones’s question about…” (subject matter or rephrase
the question)
A: “No, I didn’t.”
Q: “Well, what is your complete answer to that question?”
A: (Client answers)
All of these suggestions, coupled with thorough preparation,
should help establish your client’s credibility with the jury, and in
turn, improve the probabilities of a successful outcome.
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GUEST EDITORIAL

By G. Michael Fenner, J.D.
Professor, James L. Koley Endowed Chair in Constitutional Law

Edward Snowden: hero or traitor?
Is Edward Snowden a hero or a traitor? Let me work my way up to an answer to that question.
I.

A Brief History of the U.S. Surveillance of Domestic Communications

I will start with an oversimplified history of American surveillance of domestic communications: not
surveillance of communications taking place outside the U.S. As someone once said, “Outside the
United States, the CIA prowls the alleys without a leash.”
If your data leaves the country—even if only routed through an outside server—our intelligence community can access it at will. We learned not so long ago that the CIA got ahold of Mayer, Brown & Platt
attorney-client privileged documents because the client was outside the U.S. and the documents were
captured outside the U.S.
CIVIL WAR: Domestic surveillance by the Federal Government was first used on a significant scale
under President Lincoln during the Civil War. But, of course, this was surveillance of an enemy that
was operating domestically.
WWI: During WWI a Military Intelligence Division (MID) was created within the Army. Its charge
included locating German spies and saboteurs. It didn’t find many enemy agents, so it turned its attention to the investigation of Americans MID considered dangerous: real or suspected labor unionists,
pacifists, socialists, Communists, and civil rights activists.
AFTER WWI: After the war, MID joined with the newly created FBI. They compiled dossiers on thousands of American citizens, conducted illegal raids, made illegal arrests, and subjected many citizens
to interrogation. They helped local authorities crush labor strikes and suppress racial disturbances.
WWII: During World War II, domestic military surveillance expanded substantially. By then, military intelligence was called G-2. FDR gave G-2 responsibility for protecting defense plants, and it established
a network of thousands of informants. G-2 reported on radical labor and political groups and what it
called “semi-radical” groups concerned with pacifism and civil liberties. Do you see a pattern here?
AFTER WWII: Shortly after WWII the federal government persuaded—and here’s where the surveillance begins to look a little bit modern. The federal government persuaded the three major American
telegraph companies to hand over most of their traffic. That program continued until 1975 and collected the telegrams of 75,000 American citizens.
THE 60’s: In the 60’s, under J. Edgar Hoover, the FBI devoted considerable resources to the secret
surveillance of anti-war protestors, desegregationists, and Communists. At the same time, the CIA
was heavily engaged in secret domestic surveillance. Much of Hoover’s surveillance was illegal. And all
domestic surveillance by the CIA was directly contrary to federal statutory law. The causative events
were, by and large, the civil rights movement and the protests against the war in Viet Nam. When this
FBI and CIA surveillance came to light, Congress did three things. But first ….
MARCH 8, 1971: How did we learn of this 60’s surveillance? The first trickle of information came to the
media in the form of documents stolen from the FBI. The theft happened under cover of darkness on
March 8, 1971, the night the country’s attention was focused on the Fight of the Century: the Ali-Frazier
fight in Madison Square Garden. Burglars took a lock pick and a crowbar and broke into the Media,
Pennsylvania, office of the FBI. They put nearly every document in the office into boxes, carted them
off to a house in the Pennsylvania woods, and anonymously mailed the stolen documents to various
newspaper reporters.
Here is what one of the burglars said, “When you talked to people … about what the FBI was doing,
nobody wanted to believe it. There was only one way to convince people that it was true, and that was
to get it in their handwriting.”
One of the documents was a memo from Hoover that urged agents to step up their interviews of
antiwar activists and members of dissident student groups. Hoover wrote, “[I]t will enhance the paranoia endemic in these circles and will further serve to get the point across that there is an FBI agent
behind every mailbox.” Likely the most absurd of these documents revealed that the FBI sent Martin
Luther King an anonymous blackmail letter threatening to expose his extramarital affairs if he did not
commit suicide.
FISA, FISC, & SENATE SELECT COMMITTEE: When this FBI and CIA surveillance came to light, Congress stepped in. The year was 1978, 36 years ago.

continued next page
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• Congress passed a statute, Foreign Intelligence Surveillance Act
(FISA) to put a leash on domestic surveillance.
• Congress created the Federal Intelligence Surveillance Court (FISC)
where, in part, the Executive Branch is to seek warrants allowing domestic surveillance.
• Congress created the Senate Select Committee on Intelligence to
oversee our intelligence agencies.
Thirty-six years ago Congress separated the surveillance power leaving
some with the Executive Branch and giving some to a court and some
to a legislative-oversight committee—creating two buffers between Executive Branch surveillance and us.
EXPLOSIONS: The next-to-the-last stop in this brief history of domestic surveillance: (1) Technology has exploded. (2) Our ability to communicate worldwide, to transmit data and documents—instantaneously,
continuously, and essentially for free—has exploded. (3) Our ability to
collect, categorize, collate, and store that information has exploded. (4)
The ability of our enemies to terrorize us has exploded. (5) On 9-11 the
Twin Towers exploded.
The law is having trouble keeping up.
JUNE 15, 2013, THE GUARDIAN: On June 15, 2013, the British newspaper The Guardian reported the first of several leaks of classified material from Edward Snowden. Former Deputy CIA director Michael
Morell said that this was the “most serious compromise of classified
information in the history of U.S. intelligence.” I don’t know about that.
I am not qualified to judge it. I just know that it was said by a man who
might be qualified to judge.
LESSONS TO BE LEARNED: Of course there are lessons to be learned
from this history. First, these powers are conferred in times of war or
domestic turmoil. Historically “turmoil” has included labor-union organization, civil-rights activism, and war protests.
Second, once granted, these powers are always expanded and often in
ways that are ultra vires. Like censorship, the surveiller first surveils the
one thing and then looks for something more to surveil. We all want to
keep our jobs; we all want our organizations to grow. The power of the
surveiller expands, the scope of the surveillance expands, and it keeps
expanding until something or someone stops it.
Third, whenever we set up this kind of security system there is a great
tendency to produce “false-positive errors: [to] label as suspicious
people and events that are actually perfectly normal.” To label as suspicious, for example, desegregationists, antiwar protesters, and union
organizers—those opposed to those in power.
II. Where Are We Today With Domestic Surveillance
• Today the NSA collects metadata: Telephone metadata includes the
number called, the number from which the call came, the length of
the call, how often the one number calls the other. Internet metadata
includes email and I.P. addresses, who an email is from and to whom
it is sent, frequency of communication, and location information. It
includes Web sites visited. It includes the electronic traces left when
a person goes online.
• According to a recent study, people worldwide send 182 billion emails
each day: over 67 trillion messages a year. The NSA collects this
metadata randomly. They collect as much of it as they can and they
keep the records for 5 years.
Last December, General Keith Alexander—at the time he led the NSA
and the U.S. Cyber Command—said that “[t]he NSA is collecting metadata of more than 300 million Americans.” Last December the population of the United States was just over 317 million. 300 million is most of
us. At the turn of this year the Washington Post reported that the NSA
collects 5 billion new records a day.
In February of this year the Wall Street Journal reported the story un-
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der this headline: “NSA Gets Only 20% Of Phone Records.” The article
reports that the NSA gets 20% of the phone records of 95% of us. Their
stated intention is to “catch up.”
We’ve come a long way since the days of telegram surveillance when,
over 30 years, the Government collected information on 75,000 citizens by reading their telegrams.
• FISA, the statute, requires that when the NSA wants to collect metadata it must get a FISC surveillance warrant. The warrant allows the
NSA to collect metadata only—not the contents of the calls, emails,

continued page 15
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risdiction. If the court issues a show-cause order in that context,
then the proceedings below are automatically stayed. Id. If the
court merely orders a response, then the trial court retains jurisdiction to proceed with all matters, even trial and judgment. Id.
Again, this nuance is only important to prohibition proceedings.
Id.; see also Alonso v. State, 879 So. 2d 80, 81 (Fla. 3d DCA 2004)
(discussing this nuance). In all other original proceedings, there
is no automatic stay or loss of jurisdiction in the trial court. See
Curry v. State, 880 So. 2d 751, 755–56 (Fla. 2d DCA 2004).
Five additional substantive changes are straightforward. They
include:
• Rule 9.110 (k) was amended to define a “partial final judgment”
as one that either “disposes of an entire case as to any party”
or “disposes of a separate and distinct cause of action that is
not interdependent with other pleaded claims.” In re Amendments, 2014 WL 5714099, at *2 & *6.
• Rule 9.110 (l) was amended to explain that if an appeal is filed
before a final order’s rendition, then (1) a trial court retains jurisdiction to render a final order and (2) the appellate court
may grant the parties additional time to obtain the final order,
rather than dismissing the appeal as premature. In re Amendments, 2014 WL 5714099, at *6.
• Rule 9.300 (d) was amended to add the following three additional categories of appellate motions that do not toll appellate deadlines: motions for sanctions under Rule 9.410, motions for mediation filed more than 30 days after the notice of
appeal under Rule 9.700(d), and all motions filed in an appeal
under Rule 9.147, which concerns waiver of parental notice in
pregnancy-termination actions. In re Amendments, 2014 WL
5714099, at *17.
• Rule 9.320 was amended to extend the deadline for requesting oral argument. It was originally due by the reply brief. Now,
the requests are due 10 days after the last brief. In re Amendments, 2014 WL 5714099, at *17.
• Rule 9.350 (d) was added to clarify that stipulations for dismissal and notices of dismissal automatically stay the part
of the appeal being dismissed. In re Amendments, 2014 WL
5714099, at *19.
These important changes become effective on January 1, 2015.
It will be interesting to follow how courts and practitioners apply
and interpret the new rules.
Christopher D. Donovan is a local Board Certified Appellate
Specialist at Roetzel and Andress.
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and the like. If the news reports and General Alexander are correct
and the NSA is collecting some metadata of most Americans, then
the surveillance court is either:
• very busy, or
• issuing general warrants, or
• rubber-stamping warrants, or
• the NSA is not abiding by FISC’s rulings, 15 or
• the NSA is not going to FISC for warrants.
And it appears that it may be mostly the latter two.
Why would the NSA engage in warrantless surveillance? FISA requires
a warrant, but the Executive Branch has opinions from Justice Department and White House lawyers stating that the NSA can conduct
national security operations without a warrant. What we know about
these legal opinions is that they rely on three things: a Congressional
resolution declaring war against Al Qaeda, the President’s commanderin-chief powers, and his inherent powers over military and foreign affairs.
I say, “What we know about these legal opinions” because the opinions
are classified. They are secret. The details of the analysis have not been
disclosed.
• So, we have secret justifications for the NSA not going to FISC for
warrants. Add this: It is difficult to tell exactly how many requests for
surveillance warrants FISC gets per year. This is secret as well. But
there are some fairly reliable, if vague, figures that indicate that FISC
gets thousands of warrant requests each year and that it approves all
but a very few.
A retired federal judge, who is a friend of mine and was on FISC, said
that the reason there are so few denials is this. Often the Court will tell
the government that their warrant request is not sufficient and the government will take it back and investigate further and redo the request
to make it sufficient. Sometimes that goes on multiple times with the
same warrant request, until the government meets the legal standard.
Or until the government gives up and withdraws its request.
That, he told me, is why there are not many judgments of denial. But
there are many de facto denials. And, he said, the court is not a rubber
stamp. I believe him because I believe him.
III. Is It Legal?
The first problem with deciding if this surveillance is legal is the problem of finding out just what is being done. It is almost all done in secret—as surely some of it has to be. Most of what we know about what
is actually being done is a result of Snowden’s leaks and subsequent
admissions by the intelligence community that would not have been
made but for Snowden’s leaks.
The second problem is that when the intelligence community does tell
us what they are doing, it is difficult to determine if they are telling
us the truth. For example, in March of 2013, James Clapper, a retired
Air Force general and President Obama’s Director of National intelligence testified before the Senate Intelligence Committee. Senator Ron
Wyden asked Clapper a question. As a courtesy, he had provided him
a written copy of the question in advance of the hearing. Clapper was
not taken by surprise.
Wyden: “Does the NSA collect any type of data at all on millions or
hundreds of millions of Americans?”
Clapper: “No sir.”
Wyden: “It does not?”
Clapper: “Not wittingly. There are cases where they could inadvertently perhaps collect, but not wittingly.”
Senator Wyden did not believe him. His office contacted Clapper’s office and asked Clapper to acknowledge that his answer had been wrong.
Clapper declined. Subsequently, Snowden’s leaks clearly showed that
the Director of National Intelligence’s answer was incorrect. After the
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leak, Director Clapper wrote to the Intelligence Committee, saying “My
response was clearly erroneous, for which I apologize.”
It is difficult to know what exactly is being done because it is largely
being done in secret. And, when told what is being done, it is difficult to
know whether we are being told the truth … until we “get it in their own
handwriting.” Snowden got it in their own handwriting.
A. Statutory Law
Are the operations of the NSA legal under statutory law?
Since the Snowden revelations a number of FISC judges have criticized
the NSA for continually collecting more information than the statute
and the court’s opinions allow and for continuing to misrepresent its
activities to the court. One judge wrote that he was “exceptionally concerned” that the NSA has been operating in “flagrant violation” of the
court’s orders and “directly contrary” to the NSA’s own sworn statements.
On the other hand, as I said earlier, the White House has secret legal
opinions stating that the NSA can collect much of this information without a warrant and so neither FISA nor FISC control what it can do.
Is this surveillance program illegal under statutory law? It depends on
how much you know about what is being done and whether you agree
with the Executive Branch’s legal opinions that, in this regard, the President does not have to follow statutory law or court orders.
I will say this: Justice Jackson once famously wrote that the President’s
power is strongest “[w]hen [he] acts pursuant to an express or implied
authorization of Congress.” It is weakest when he “takes measures incompatible with the expressed or implied will of Congress.” The President seems to be taking action “incompatible with” the express will of
Congress and the Court.
B. Constitutional Law
And what about the Constitution?
• Search and Seizure: When thinking about these surveillance cases we
tend to jump to the 4th Amendment. Is this an unreasonable search
and seizure? Well, in many ways the 4th Amendment is irrelevant
here. It is self-executing in criminal trials. There is no trial here.
Regardless, the NSA argues that the 4th Amendment does not apply
to the collection of metadata. First, they argue that the Fourth Amendment applies only to “law enforcement” and they are not involved in law
enforcement. They are just gathering data relevant to national security
and foreign affairs. Second, they cite a 1979 Supreme Court opinion,
Smith v. Maryland.
Smith v. Maryland (1979): A pen register is a device that records all numbers called from a particular telephone landline. A victim was being
called by the man who had robbed her. At the phone company, and
without a warrant, the police installed a pen register on Smith’s line.
Sure enough, he called the victim. Smith argued that the pen-register
evidence was an unreasonable search and seizure.
The Supreme Court held that Smith did not have an expectation of
privacy regarding phone numbers he called. First, those numbers
were automatically given out to a third party—the phone company that
routed the calls to the recipient. Second, if Smith did have a personal
expectation of privacy, it was not “reasonable.” No warrant required.
The intelligence community argues that the kind of information they
are gathering is automatically released to third parties—phone companies; internet service providers; routers; web sites; tracking services;
Google; and the like.
Well, a pen register provides phone numbers called. Metadata reveals
whom we call, how often, and how long we talk; to whom we send emails
and who all is on the distribution list; what websites we visit and how
long we stay—it is one thing if a person stumbles into a pornography
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site, a gambling site, a support group for those with Parkinson’s Disease,
or the site of a suspicious charity and it is another to linger. And remember what General Alexander said last December: The NSA is collecting
some metadata of approximately 95% of all Americans.
Earlier this year a federal district court judge issued a preliminary injunction against some of this NSA surveillance. He found the surveillance program likely an unconstitutional search and seizure. He wrote
that much has changed in the 34 years since Smith was decided. Our
relationship with our phones has changed. And metadata reveals so
much more about us than just the number we call. He granted a preliminary injunction against surveillance of the plaintiffs. The government
appealed directly to the Supreme Court, which declined to take the
appeal.
U.S. v. Jones (2012): More recently there is U.S. v. Jones. The police attached a GPS to a car. The owner made several trips to a crack distribution center. A unanimous Supreme Court held this tracking was an
unreasonable search and seizure. With metadata the NSA is tracking
us—even tracking us to crack distribution centers. We can buy crack
over the internet, from the comfort of our living rooms. The Federal
Government arrested a young American who they allege was running a
major drug distribution business from his laptop computer. His site put
buyers in touch with sellers, took a piece of each sale, and had a rating
system where buyers and sellers could rate each other. The drugs were
delivered by UPS and USPS. The money was electronic.24 He got rich
before he got caught.
Riley v. California (2014): And there is a third case, one from this year.
Riley v. California involved a warrantless search of the data on the cellphone of a man who had been arrested. Regarding exceptions from
the Constitution’s requirement that the police get a warrant, the Court
said that it assesses the degree to which the search intrudes on privacy
versus the degree the search is needed for the protection of legitimate
government interests. “Modern cell phones,” said the Court,
have an immense storage capacity. Before cell phones, a search of a
person was … only a narrow intrusion on privacy. But cell phones can
store millions of pages of text, thousands of pictures, or hundreds
of videos.
[T]he Fourth Amendment was the founding generation’s response
to the reviled “general warrants” … of the colonial era, which allowed
British officers to rummage through homes in an unrestrained search
for evidence of criminal activity.
The Court said that the police need a warrant before they can search
a cellphone. It also recognized that, “One well recognized exception
applies when the exigencies of the situation make the needs of law
enforcement so compelling that [a] warrantless search is objectively
reasonable under the Fourth Amendment.”
NSA Surveillance: Back to the matter of NSA surveillance. If the test
for exceptions to the warrant requirement is a balance of the degree of
intrusion on one’s privacy and the degree to which the search is necessary to serve legitimate government interests, then let us consider each
side of that balance.
On the one side, the intrusion into privacy seems pretty serious. The
Court said that the 4th Amendment was a reaction “to the reviled
‘general warrants’ … of the colonial era, which allowed British officers
to rummage through homes in an unrestrained search for evidence of
criminal activity.” This sounds a lot like what the NSA is doing today:
rummaging in an unrestrained search for evidence of criminal activity.
On the other side, the government’s interest today is one right at the
top of the list: national security. But national security was the interest of
the British “general warrant” as well. The extent to which this much surveillance is needed to serve national security is difficult to determine.
Both the surveillance and whatever security it has provided are secret.
Exigent circumstances include terrorist situations. But what we have
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here is not a “terrorist situation,” but the NSA spreading a wide net to
see if they can find something that looks like it could possibly be a terrorist situation.
One response may be, “Well, the NSA is going to FISC and getting warrants.” And perhaps they are, but 300 million warrants? It sounds a lot
like those “reviled ‘general warrants.’” And there is a history of NSA
clouding the issue, if not outright lying about what they are doing. It
is, after all, the culture of spying that the spies must lie about even the
most basic fact—who they are. There is also evidence that the NSA does
not always comply with the FISC Court’s orders. It all looks a lot like
unrestrained rummaging.
• Privacy: Second, there is the independent right-to-privacy argument—independent of the Fourth Amendment search-and-seizure
argument. This is not likely to get very far with the current Supreme
Court. It is too amorphous a right for this Court, and too tied into
abortion.
Outside of the 4th Amendment, there currently is no right to privacy
regarding surveillance. But perhaps there should be. Even if the NSA
is only collecting metadata, it can learn a lot about the private parts
of your life. Are you going to porn sites, gambling sites, or Alzheimer’s
sites? Are your porn sites heterosexual, homosexual, transsexual—or
do they involve children? What do you watch on TV, what books do
you order from Amazon, what movies do you order from Netflix, what
magazines do you read online? Do you regularly call an AIDS clinic, a
psychiatrist, or a woman who is someone else’s wife? And do you do so
from the privacy of your home?
• Free Speech: Some argue that the real constitutional problem here is
freedom of speech. We become hesitant to speak if we believe government is listening. Interpretation of the Free Speech Clause is big
on preventing government from chilling speech—preventing government from taking actions that cause the timid and the poor to refrain
from speaking for fear of prosecution and the attendant costs, both
financial and psychological.
During the Civil Rights movement of the 60’s, southern sheriffs would
go around to NAACP meetings and the like with cameras with no film in
them. They pretended to take pictures of those in attendance. It was a
form of intimidation. And it worked on some people.
Remember the FBI memo quoted earlier? Hoover urged agents to step
up their interviews with antiwar activists and members of dissident
student groups. “It will enhance the paranoia endemic in these circles
and will further serve to get the point across that there is an FBI agent
behind every mailbox.” Current NSA practices get the point across that
we are under surveillance in record numbers and concerning record
amounts of personal information.
The problem, some say, is that all of this surveillance of phone calls,
emails, tweets, web searches, and the like chills speech. And most days
on the news we hear examples of surveillance chilling speech in places
like China, Russia, and the Middle East. Some see it happening here.
C. Is It Legal—I Don’t Know
Justice Souter once wrote, “In my own ignorance I have to accept the
real possibility that ‘if we had to decide today … just what the First
Amendment should mean in cyberspace, we would get it fundamentally wrong.’” Justice Kennedy has written, “The judiciary risks error by
elaborating too fully on the Fourth Amendment implications of emerging technology before its role in society has become clear.” I think the
problem with discussing the law as applied to this massive surveillance
is that we are applying old models to new technologies. How do you
govern 21st Century communication with 19th and 20th Century models? Not well.
Judge Leon from the District of Columbia was addressing the Supreme
Court’s opinion in the Smith case, the case heavily relied on by the NSA,
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when he said, “The notion that the government could collect similar
data on hundreds of millions of people and retain that data for a fiveyear period, updating it with new data every day in perpetuity, was …,
in 1979, the stuff of science fiction.”
Is it legal? I don’t know. We are using 100+ year-old models to solve
today’s problems. So much is secret and shrouded in half-truths or outright lies. Members of FISC have criticized the NSA for violating FISA
and the surveillance court’s orders. The Executive Branch says that it
does not have to comply with legislative or judicial mandates. One federal judge has found that this surveillance is likely unconstitutional, a
couple of others have said it is not unconstitutional.
Is it legal? We won’t know until the Supreme Court tells us. And that
Court has had a couple of opportunities to take this up and has denied
cert.
IV. Who Guards the Guardians?
There are serious national security concerns at risk here. And a firstjob of government is keeping its people safe and secure. We must protect the homeland.
Let’s go back to our ancient roots for a moment, when we hunted by
day and we either lived in caves or envied those who had caves. That
is when we learned this: No matter how strong you are, you are vulnerable when you go to sleep. It is just as true today, when we live in grand
homes and others live in caves. No matter how strong we are, we are
vulnerable when we go to sleep. Someone has to stay alert.
There is a pyramid famous in some circles: Maslow’s hierarchy of needs.
What we as humans need first is food, drink, shelter, and warmth. What
we need second is security. All other needs build on that base. Government must prevent the use of force directed against its people.
But of course, there is another side to this: On the one hand, our
guardians must remain awake and alert. On the other hand, as Justice
Kennedy put it, “Liberty protects the person from unwarranted government intrusions ...” The intrusions keep us safe so that we may have
liberty. And yet, each intrusion costs us some measure of liberty.
So the question becomes, how do we protect ourselves from those
who protect us? How do we maintain the balance between safety and
liberty? And who decides where that balance lies?
So far it seems to be mostly the Executive Branch. You may trust this
President, but not his predecessor. Or vice versa. I’ll tell you who I do
not trust with this power: NIXON & HOOVER. Over the long haul of
history, I don’t trust presidents to make these kinds of decisions. And I
am pretty sure it would have troubled our Founding Fathers.
• Regarding presidential war powers, the war against terror will outlive me and my friends. It may have been fine in the past to give a
President this kind of unfettered power when we were at war with a
defined enemy and one side or the other was going to win in a few
years. War no longer comes in such neat packages.
• Regarding the unitary executive, as most recently defined by John
Yoo and Dick Cheney, it justifies effectively unchecked presidential
power intelligence gathering. “Unchecked” includes at least these
two things: the President can set aside laws that attempt to limit
his power over national security; and his actions are not subject to
judicial review.
This is what the Founding Fathers knew: When you give the Chief Executive too much power, it does not end well. Too much power in a
king, general, or president leads to suppression, repression, even genocide. The Arab Spring lasted about as long as spring in North Dakota.
Who draws the line between security and liberty? Well, it is all three
branches. But, since Marbury v. Madison, in the end it is the Judicial
Branch. The courts must play a big role. Of course courts can only
react to what they know. For this to work, one branch cannot be al-
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lowed to hide the ball from the others. Our judges need to hold the
secret-keepers’ feet to the fire. As Judge Leon has done, courts must
hold the NSA to FISA’s warrant requirement and they need to hold the
NSA to offering some evidence that it needs the information—that in
each application they have the compelling interest of national security
on their side.
Judge Leon wrote that there is little evidence that any significant terror plots have been thwarted. And, you’d think that if there were some
solid evidence of thwarted plots the government could have submitted
that evidence to the Court—and this can be done in camera. Secrets
needn’t be revealed. It does not have to be done in open court. As with
the Nixon tapes, it can be turned over to the judge. Eyes only.
It is difficult to assess what is being done because so much of it is done
in secret. And when they do tell us something, their record of telling
the truth is not a very good one. The intelligence community must regain the trust of the Courts by being open and candid with federal
judges. The Executive Branch has to tell the truth, at least to the other
Branches. Separation of powers cannot work when two of the three
Branches do not know what is going on.
The question for the intelligence community should not be “Can we
keep this all secret?” Rather, the question should be “How much do
we really need to keep secret?” The real problem with secrecy is not
secrets, but stupidity. The problem with spying is not spying, but stupidity. One of the lessons of the history of secrecy is that once we
begin keeping secrets, we don’t seem to stop. We don’t ever stop with
keeping the big things secret. We move on and stamp small things as
secret as well. Likewise, once we spy on the one, we move on and spy
on the other.
It was revealed last August that the CIA—you remember: overseas it
prowls the alleys without a leash, but is forbidden from domestic spying—admitted that it has been spying on the Senate Select Committee
on Intelligence. It secretly monitored the emails of its guardian.
V. Edward Snowden: Hero or Traitor?
Snowden, hero or traitor? There are, I suppose, four positions. Traitor.
Hero. Both. Too soon to tell. My position is the latter. History will judge
Edward Snowden. Right now it is too soon to tell.
He surely is a criminal, but then so was Martin Luther King, Jr. He was
a criminal who broke segregationist laws in his crusade for racial justice. And he is a hero. Edward Snowden is a criminal. He broke the
law, he says, to stop massive illegal domestic spying by the NSA, as if
the Watergate burglary had been classified secret and he’d leaked that
information. He says he is protecting our liberty, just what MLK Jr. was
doing. Will history judge Snowden to be a hero? I don’t know.
Perhaps a close analogy is Daniel Ellsberg. In the late 60’s the Rand
Corporation conducted a study of government decision making during
the War in Vietnam. The report was not favorable to the United States.
It concluded, among other things, that the Executive Branch had consistently lied to Congress and the American people about the war. In
1969 Ellsberg secretly photocopied that report. He provided photocopies to the New York Times. He released a stolen national security
document to the press, and the public.
As with Snowden, at the time some considered Ellsberg a traitor and
others considered him a hero. Perhaps in Snowden’s case the answer
to the hero/traitor question is that both are right, but that in the end,
like Daniel Ellsberg, one day Snowden will not have a national holiday
named after him and will be largely forgotten. But in his wake, he might
have left some positive changes in the oversight of our national security system. Hero or traitor? “Maybe so and maybe not.”
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INSURANCE

Your clients say
“we can self fund our
need for care.”
Really? Do they truly have an extra million
their family or charity won’t miss?

Call me to see if long term care
insurance or other coverages
may make sense for your clients.

Mitchell Dannenberg, cltc

(239) 461-5511
Long Term Care Insurance • Life Insurance
Disability Income Protection • Critical Illness Coverage

Representing all major companies

www.LTCiMarketplace.com

© LTCiMarketplace 2014

Adverse Witness, February 2015

Page 21

All you need is love. But a little chocolate now and then doesn’t
hurt. –Charles M. Schulz

CCBA Sponsors

Foundation Sponsors

Gold Sponsors
Akerman Senterfitt
Cardillo, Keith and Bonaquist
Cheffy Passidomo, PA
Coleman, Hazzard & Taylor
Cummings & Lockwood
Hazelden Foundation
Laird A. Lile, PA
Quarles & Brady, LLP
Tarnow Law Firm

Gold Sponsors
Coleman, Hazzard & Taylor
FineMark Bank
Laird A. Lile, PA
Roetzel
Weldon & Rothman, PL
Wicker, Smith, O’Hara, McCoy & Ford, PA

Silver Sponsors
Law Office of Donald P. Day
Grant Fridkin Pearson, PA
Hahn, Loeser & Parks
Real Estate Section
Law Office of Tammy Strohl
Trusts & Estates Section
Bronze Sponsors
Cohen and Grigsby
Gibraltar Private Bank & Trust
GrayRobinson, PA
Silverio & Hall, P.A.
Trial Law Section
Westlaw

Page 22

Silver Sponsors
Law Office of Donald P. Day
Grant Fridkin Pearson, PA
Hahn, Loeser & Parks
Kotler Law Firm, P.L.
Edward L. Larsen, Esq., PA
Real Estate Section
Trusts & Estates Section
Bronze Sponsors
Cohen and Grigsby
GrayRobinson, PA
Northern Trust
Trial Law Section
US Legal Support
Westlaw

Adverse Witness, February 2015

Adverse Witness, February 2015

Page 23

Motor Vehicle Accidents • Slip and Fall
Product Liability • Bicycle Accidents
Wrongful Death • Abuse/Molestation
Referrals Honored
5633 Naples Blvd., Naples, FL 34109
Tel. 239-598-3222

www.zelmanandhanlon.com
CRIMINAL AND PERSONAL INJURY LAW

LAW OFFICE OF DONALD P. DAY
Criminal Law • Personal Injury

239-529-6053 • Fax 239-529-6293

Donald P. Day
dday@DonaldDayLaw.com
3375 East Tamiami Trail • Naples, FL 34112
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LEGAL/NURSE CONSULTING

LEGAL NURSE
CONSULTING, INC.

Proud to serve as a Gold Sponsor to
the Collier County Bar Association

Cathy Stockinger, RN, BBA, CLCP, CLNC
Certified Legal Nurse Consultant
cstockinger@legalnurseconsultinginc.com

Cheffy Passidomo
A T T O R N EYS A T L A W

Fred Stockinger, MD, FACC, FCCP, FACS

Retired Cardiovascular Surgeon, The Ohio State University
fstockinger@legalnurseconsultinginc.com

Legal Nurse Consulting , Inc.
6017 Pine Ridge Road, Suite 354
Naples, Florida 34119
Phone 239 659 LNCI (5624)
Fax: 239 643 1220
www.legalnurseconsultinginc.com

www.napleslaw.com
821 Fifth Avenue South • Naples, Florida 34102

COURT REPORTING
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MEDIATION & ARBITRATION

WILLS, TRUSTS & ESTATES

KOTLER LAW FIRM, P. L.

A. STEPHEN KOTLER
BOARD CERTIFIED WILLS, TRUSTS AND ESTATES LAWYER

999 VANDERBILT BEACH ROAD, SUITE 200
NAPLES, FLORIDA 34108
239.325.2333 ▪ FAX 239.325.1853
SKOTLER@KOTLERPL.COM
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IMMIGRATION & NATIONALITY LAW
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BUSINESS LITIGATION
Paralegal Association of Florida, Inc.
Southwest Florida Chapter
An affiliate of the National Association
of Legal Assistants, Inc.
c/o PO Box 110893 • Naples, Florida 34108

Paralegal Networking & Monthly CLE Events

We meet on the 3rd Thursday of each month at the DoubleTree Guest Suites
in Naples; 5:30 for social hour/6:30 CLE Dinner meeting. Members $25.00
and Guests $35.00. Please RSVP to Sue Smith at shsmith@porterwright.com
if interested in attending or if you need more information.
We meet on the 4th Thursday of each month at the Hilton Garden Inn in
Ft. Myers; 6:00 dinner and check-in. Members $25.00 and Guests $35.00.
Please RSVP to Sabine Francisco at sfrancisco@bolanostruxton.com if interested in attending or if you need more information.
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Board Certified
Business Litigation
Lawyer

The Chamber Building
2390 Tamiami Trail N., #202
Naples, Florida 34103
(239) 643-0100
Ed@edwardlarsenesq.com

EDWARD L. LARSEN, ESQ., P.A.
Business Law & Business Litigation

Proud to be a Silver Sponsor to the Collier County Bar Foundation
AV Rated
Admitted to Florida • New York • New Jersey
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3315 East Tamiami Trail, Suite 505
Naples, Florida 34112

