A publication of the Collier County Bar Association

Volume 146 • Jannuary 2016

Adverse Witness

Adverse Witness
January 2016
Adverse Witness
Editorial Board

Damian Taylor, Editor
Publication Deadline: 10th day
of month preceding publication

Officers
President
John T. Cardillo
President Elect
Marc Huling
Treasurer
Carlo Zampogna
Secretary
Damian Taylor
Immediate Past President
Sonia Diaz

Directors
Travis Hayes
Edward Larsen
Rachael Loukonen
Richard Montecalvo
Michael McDonnell
Andrew Reiss
Kimberly Spiker
Executive Director
Lisa A. Mead
Collier County Bar Association
3315 East Tamiami Trail, Suite 505
Naples, Florida 34112
(239) 252-8711
(239) 775-5858 Fax
lmead@colliercountybar.org
www.colliercountybar.org
Hours: 8:30- 4:30 p.m. M-Thu
8:30-4:00 Fridays
The Adverse Witness is pleased to feature articles
submitted by Collier County Bar Association members, affiliates and the general public that may
be of interest to Collier County Bar Association’s
membership. The Collier County Bar Association
does not verify the accuracy of the information
contained in the articles published in the Adverse
Witness, nor are the articles published in the
Adverse Witness intended to express the views of
the Collier County Bar Association. If you have
any questions or concerns about information
contained in articles published in the Adverse
Witness, please contact the author of the article
directly.

Page 2

ISSUE HIGHLIGHTS

2
4
5
6
7
8
9
13

President’s Message

“Holiday Message,” by John T. Cardillo

Legal Aid Notes

“Barrister’s Bash Sponsorships,” by Jeff Ahren

Calendar

Make note of upcoming events

View from the Bench

“Food for Thought,” by Judge Hugh Hayes

Guest Editorial

“Guardianship Legislation,” by Rebecca M. Vaciarello

Bulletin Board

Classified Advertisements and Announcements

Traveling Fork®

“The Big 10,” by John P. Cardillo

Guest Editorial

“Company Shutdown Not Always Easy,” by Mike Del Lago

Happy New Y ear from your Collier County Bar Association
Adverse Witness, January 2016

PRESIDENT’S MESSAGE

By John T. Cardillo, Esq.

A holiday message
Writing this message in the waning days of 2015 gives me an opportunity for professional and personal reflection. It has been a transformative year for me. Most relevant to you, the status of the
CCBA is very positive thanks to the hard work of Lisa Mead, her staff, your Officers and Board of
Directors. We have strong support from our membership, good attendance at our meetings, and
continue to stand out as an exemplary group in this state. I am thinking of the members that we
lost this year, as well as the new members that have joined us in their nascent careers.
On a personal note, and at the risk of this becoming one of those holiday letters that are designed
to update you on someone’s accomplishments, but often end up as a recitation of quotidian events
from the previous year, I thought to share the following:
A few years ago during the Christmas holiday, my brother Mark dusted off some of my family’s old
VHS cassettes. We gathered and watched Christmases of yore, sporting events, school functions,
birthday parties and anniversaries, all the while mining each video for material to be used against
each other during the years to come. Did I really say, “by golly Dad, this is the best Christmas
ever” when I was 8 years old? Yes, it’s there on video. These cassettes and old photo albums are
truly treasures.
I make a very brief appearance in one of these cassettes at a sporting event that was far from ordinary. Yet while my appearance is brief, it also calls to mind so many tender memories of another
transformative period in my life; one that is becoming more remote, but which I always return to
this time of year.

“We have strong
support from
our membership,
good attendance
at our meetings
and continue to
stand out as an
exemplary group
in this state.”

In the Autumn of 1996, on the eve of my departure for College, my grandfather passed away. I
swear his last breath was marked by a random flash of lightning I witnessed in an otherwise calm late
summer night’s sky. Not one to miss a party, I stayed home a few days longer for his funeral which,
in true family fashion, was more celebratory than sad. The following week I started college and
Judge Monaco was elected to the bench. The following weekend my cousin Marietta got married,
with our grandmother, just widowed, as her matron of honor. It was one of the more courageous
appearances I have ever witnessed.
A few weeks later I found myself traveling from Boston to New York City for Game 6 of the World
Series. I was so excited to attend that game, I could have walked the 210 mile trip if time would
have permitted. In my excitement, I forgot, until right before the first pitch, that the Yankees could
clinch their first title since I was born with a win. I remember some of the game, like when Bobby
Cox got ejected. But most of my memories came after Charlie Hayes caught a foul ball for the
third out in the bottom of the ninth. I’ve never seen a crowd of people so happy and so united for
so long (my father says the crowd he witnessed after American Pharoah’s triple crown victory at
Belmont earlier this year was evocative). As my father, uncle and brother looked down through
the mist on Wade Boggs’ equine victory lap, I could feel my grandfather (a lifelong Yankee fan from
Ruth on) looking down on us. The moment was nothing short of ethereal.
That Christmas, my father’s sister and her family came down from New Jersey to celebrate. My
Grandmother’s birthday was December 20th, which we celebrated at a table for 20 plus. Then we
celebrated Christmas Eve at a different table for 20 plus. Then Christmas. Then each night the
week after. You get the picture. By the time we attended our annual New Year’s Eve party with
the Zampogna family (a different trove of treasures in their own right) we all said basta!
Prior to leaving town, my aunt’s family showed us the VHS cassette put out by Fox Sports and the
New York Yankees, commemorating their ’96 victory. There I am on video, a few minutes in, hailing
“I’m from Florida”, while waiting for my father by Babe Ruth’s bat in front of old Yankee stadium.
Albeit brief, my most significant involvement with the Yankees forever captured on a VHS cassette.
It was serendipitous, and when I think of my fifteen seconds of fame, I am awash in memories.
My family repeated the 1996 Christmas extravaganza (abbondanza as the Italians would say) each
year until my grandmother’s passing in 2003 (the week before I got my bar results). That last
Christmas in 2002, my grandmother turned 92. She celebrated her birthday at a table of 20 plus,
one of which was her great grandson (Marietta’s son) who turned 1 that year. I still get goosebumps

continued on page 11
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LEGAL AID NOTES

By Jeffrey A. Ahren

Tickets and sponsorships available for Bash
2016 is right around the corner and once again Legal Aid is gearing up for our 8th Annual
Barrister’s Bash. This year, Barrister’s Bash will be held on the evening of Thursday, April 28,
2016 at the Hilton Hotel in Naples. Tickets are $125 per person. Award winners for the 2016
Bash are being finalized now and will be announced shortly.
There is no better way to support Legal Aid at the Barrister’s Bash than to be a Sponsor in
2016. All Sponsors receive tickets to the Bash, as well as many other benefits which vary by
sponsorship level. You can reserve your sponsorship today to be included in our promotional efforts, and submit payment at any time prior to the event.
The following is the list of Sponsorship Levels for 2016:

Jeffrey Ahren
Director of Development
239-298-8130
jahren@legalaid.org
Logan Meester
Development Assistant
239-298-8138
lmeester@legalaid.org

TITLE SPONSOR ($5,000) Includes: 1 full table at the event (10 tickets) with company
name and logo on table (8” x 10” display); choice of table location; full page ad on back inside
cover of written event program and logo on the front cover; full size banner or display in the
ballroom at the event; remarks from the podium as Title Sponsor; invitation to an exclusive
pre-event VIP party; complimentary drinks for all guests at the title sponsor’s table; top listing on event sponsor board; recognition in all pre-event promotional materials and on Legal
Aid’s website and social media sites; exclusive branding opportunities (including literature
and/or multi-media); and invitation to an exclusive ‘Wine Down’ after party.
VISIONARY LEVEL ($3,500) Includes: 1 full table at the event (10 tickets), with company
name and logo on table (8” x 10” display); full page ad in written event program; invitation to
an exclusive pre-event VIP party; listing on event sponsor board; recognition in pre-event
promotional materials and on Legal Aid’s website and social media sites; table location priority; 10 free drinks, and invitation to an exclusive ‘Wine Down’ after party.

Grace Cobos
Pro Bono Assistant
239-775-4982
gcobos@legalaid.org

AMBASSADOR LEVEL ($2,500) Includes: 1 full table at the event (10 tickets), with company name and logo on table (8” x 10” display); full page ad in written event program; invitation
to an exclusive pre-event VIP party; listing on event sponsor board; recognition in pre-event
promotional materials and on Legal Aid’s website and social media sites; and table location
priority.

8th Annual
Barrister’s Bash
April 28, 2016
Hilton Naples
$125 per person
Sponsorships available
(239) 298-8138
lmeester@legalaid.org

LEADERSHIP LEVEL ($1,500) Includes: 1 full table at the event (10 tickets), with company
name and logo on table (8” x 10” display); full page ad in written event program; invitation to
an exclusive pre-event VIP party; listing on event sponsor board; recognition in pre-event
promotional materials and on Legal Aid’s website and social media sites.
PARTNER LEVEL ($1,000) Includes: 4 tickets to the event, a ½ page ad in the written event
program; listing on the event sponsor board; and recognition on Legal Aid’s website and
social media sites.
ADVOCATE LEVEL ($500) Includes: 2 tickets to the event, a listing on the event sponsor
board; and recognition on Legal Aid’s website and social media sites.
To order tickets or reserve your sponsorship today, please visit collierlegalaid.org/bash or
contact Jeff Ahren, Legal Aid’s Director of Development, at (239) 298-8130 or by email at
jahren@legalaid.org.
Legal Aid’s Adopt a Family Program Provides Gifts to Over 115 Needy Children
On December 11th, Legal Aid Service of Collier County, in collaboration with the Collier
County Bar Foundation, provided Christmas gifts to over 115 needy children in Collier County as part of the annual Adopt a Family event. Each year, the goal of the Adopt a Family
program is to match underprivileged families and their minor children with benefactors who
See “Legal Aid Notes,” page 11
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MARK YOUR CALENDAR

Register for any event
through Lisa Mead.
Phone: 239-252-8711
lmead@colliercountybar.org
www.colliercountybar.org.

JANUARY
Fri 1

CCBA Offices Closed
in observance of New Year’s Holiday

Tue 5

Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $30

Wed 6 CCBA Membership Luncheon
Florida Bar President, Ramón Abadin
La Playa , 12:00 p.m.
Members - $35; Non-members - $40
Tue 12 CCBA Board Meeting
CCBA Offices, 7:30 a.m.
Tue 12 CCBF Board Meeting
CCBA Offices , 8:30 a.m.
Tue 12 Young Lawyers Board Meeting
Mr. Tequila’s, 12:00 p.m.

Event Policy
It is the policy of the
Collier County Bar
Association to request
that all reservations for
our events are placed at
least two days prior to the
event.
We are always willing
to accommodate our
members; however, event
sites must order food two
days prior to an event.
Also, it is the policy
of the Collier County
Bar Association to
issue refunds ONLY if
a member cancels a
reservation two days prior
to an event. If a member
cancels the day before,
or the day of an event, a
refund will not be issued.
We appreciate your
consideration of this
policy.
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Not sponsored by the CCBA, but may be of
interest:
Tue 12 Inns of Court
Club at Naples Bay Resort, 5:30 p.m.

Thu 14

Real Estate Section Luncheon
Kensington Country Club, 12:00 p.m.
RE Members - $25; Non-members - $30

Mon 18 CCBA Offices Closed
Martin Luther King, Jr. Day
Wed 20 Family Law Section Luncheon
Bonefish Grill, 12:00 p.m.
FL Members - $25; Non-members - $30
Thu 21 Trusts and Estates Section Luncheon
Northern Trust, 12:00 p.m.
Free event – please bring your own lunch
Fri 22

Annual Ethics Seminar
Hosted by the Young Lawyers
Naples Hilton, 7:30 a.m. – 12:00 p.m.
YL Members - $50; Non-members - $60

Not sponsored by the CCBA, but may be of
interest:
Wed 27 CCWBA Luncheon
Northern Trust, 11:45 a.m.
Fri 29 & Sat 30 – Mock Trial
Collier County Courthouse
Volunteers Needed
CLE provided
Contact Lisa Mead or visit our
website for details

Wed 13 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.
Not sponsored by the CCBA, but may be of
interest:
Thu 14 CCACDL Luncheon
Greek Gourmet, 11:45 a.m.

FEBRUARY
Tue 2

CCBA Board Meeting
CCBA Offices, 7:30 a.m.

Tue 2

CCBF Board Meeting
CCBA Offices , 8:30 a.m.

Tue 2

Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $30

Thu 4

Trusts and Estates Section Luncheon
Northern Trust, 12:00 p.m.
Free event – please bring your own lunch

Tue 9

Young Lawyers Board Meeting
Mr. Tequila’s, 12:00 p.m.

Not sponsored by the CCBA, but may be of
interest:
Tue 9 Inns of Court
Club at Naples Bay Resort, 5:30 p.m.
Wed 10 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.

Not sponsored by the CCBA, but may be of
interest:
Thu 11 CCACDL Luncheon
Greek Gourmet, 11:45 a.m.
Thu 11

Real Estate Section Luncheon
Kensington Country Club, 12:00 p.m.
RE Members - $25; Non-members - $30

Fri 12

CCBA Membership Luncheon
Kensington Country Club, 12:00 p.m.
Members - $20; Non-members - $25

Sat 20 Annual Foundation Barbeque
Home of Joe & Louise Stewart
6570 Sable Ridge Lane
6:00-9:00 p.m. / Tickets $60 ea.
Music by the Blu-Tones, Food by Texas Tony’s
Proceeds benefit Neighborhood Health Clinic
Not sponsored by the CCBA, but may be of
interest:
Wed 24 CCWBA Luncheon
Northern Trust, 11:45 a.m.
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VIEW FROM THE BENCH

By The Honorable Hugh D. Hayes
Circuit Court Judge, 20th Judicial Circuit, Collier County

Food for thought
Now that we are entering a fresh and exciting New Year and especially with the transition
and appointment of new judges to the 20th Circuit, I thought that it might be refreshing to
seek renewed inspiration and encouragement from one of my favorite jurists … Benjamin N.
Cardozo. These quotes can be found in the Yale University Press Legal Classics Library’s
Cardozo on the Law.
Benjamin Cardozo (1870-1938) served as an Associate and Chief Judge of the New York
Court of Appeals, and as an Associate Justice of the U.S. Supreme Court from 1932-1938,
succeeding Justice Oliver Wendell Holmes, Jr.
“I was much troubled in spirit, in my first years upon the bench, to find how trackless was the
ocean on which I had embarked. I sought for certainty. I was oppressed and disheartened
when I found that the quest for it was futile. I was trying to reach land, the solid land of fixed
and settled rules, the paradise of a justice that would declare itself by tokens plainer and
more commanding than its pale and glimmering reflections in my own vacillating mind and
conscience. I found ‘with the voyagers in Browning’s Paracelsus that the real heaven was
always beyond.’ As the years have gone by, and as I have reflected more and more upon the
nature of the judicial process, I have become reconciled to the uncertainty, because I have
grown to see it as inevitable. I have grown to see that the process in its highest reaches is
not discovery, but creation; and that the doubts and misgivings, the hopes and fears, are part
of the travail of mind, the pangs of death and the pangs of birth, in which principles that have
served their day expire, and new principles are born.” pp. 166-167.

“... transitional
growth and
change for
the better of
the whole are
observations
worth
embracing... ”

“My duty as judge may be to objectify in law, not my own aspirations and convictions and
philosophies, but the aspirations and convictions and philosophies of the men and women
of my time. Hardly shall I do this well if my own sympathies and beliefs and passionate devotions are with a time that is past. ‘We shall never be able to flatter ourselves, in any system
of judicial interpretation, that we have eliminated altogether the personal measure of the
interpreter. In the moral sciences, there is no method or procedure which entirely supplants
subjective reason.’ We may figure the task of the judge, if we please, as the task of a translator, the reading of signs and symbols given from without. None the less, we will not set men
to such a task, unless they have absorbed the spirit, and have filled themselves with a love,
of the language they must read.” pp. 173-174.
Lastly, we have Cardozo’s own opinion of himself:
“In truth, I am nothing but a plodding mediocrity- please observe, a
plodding mediocrity-for a mere mediocrity does not go very far, but
a plodding one gets quite a distance. There is joy in that success,
and a distinction can come from courage, fidelity and industry.”
p. 221 in Nine Old Men ( [1936]by Drew Pearson and Robert Allen).
While some may observe that the law may be more akin to George Will’s query about history: “Is it (history) circular or linear? In other words, is history the same damn thing over
and over again, or is it the same thing time and time again?” I prefer to think that Cardozo’s
concept of transitional growth and change for the better of the whole are observations
worth embracing by our practitioners in the law.
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GUEST EDITORIAL

By Rebecca M. Vacciarello, Esq.

Highlights of the new Guardianship legislation
New legislation, House Bill 5, took effect July 1, 2015, and was written by our own State Representative, Kathleen Passidomo from Naples. The law changes many different sections of
the guardianship statutes, with the overall goal of protecting the elderly from exploitation.
Two of the more major changes are summarized below.
One major change is an overhaul of Emergency Temporary Guardianship procedures and
notice requirements. Previously, it would have been possible for an interested person to
petition the court to become an Emergency Temporary Guardian and that petition could
have been granted without notice to the alleged incapacitated person and would have the
effect of holding any existing Power of Attorney in abeyance. The example I used to give
was that my next door neighbor could think I looked a little off while I put out my recycling
and could be appointed my Emergency Temporary Guardian before I even knew what had
happened. While that is (hopefully) obviously an extreme example, it would have been literally possible under the old statutory provisions, but is prohibited under the new law.
Now, pursuant to Florida Statute 744.3031, an alleged incapacitated person and their appointed attorney are required to be given 24 hours’ notice before a hearing on the Emergency Temporary Guardianship petition is held. The prior law was arguably unclear as to
whether a hearing on an Emergency Temporary Guardianship petition was even required
and did not clearly provide for notice to the alleged incapacitated person or the alleged incapacitated person’s appointed attorney before an order of Emergency Temporary Guardianship could be granted. The new law does provide an exception: the 24-hour notice of
the hearing is not required if “the petitioner demonstrates that substantial harm to the
alleged incapacitated person would occur if the 24-hour notice is given.” Florida Statute
744.3031(2). The requirement of a hearing still applies even if 24-hour notice is not required
however. See id.
The bill also contains an addition that courts, in cases where a standby or pre-need guardian
was not appointed as Emergency Temporary Guardian, may not give preference solely to
Emergency Temporary Guardian status in selecting a permanent guardian.
Another major change is the effect of filing a petition for incapacity on certain existing
Powers of Attorney. The law provided and still provides that the filing of a petition to determine incapacity, as a general rule, suspends authority under Powers of Attorney until the
proceeding is dismissed, withdrawn or the court allows an agent to continue acting under
a Power of Attorney. The new law provides for an exception to the automatic suspension
rule if the agent under the Power of Attorney is the “principal’s parent, spouse, child, or
grandchild.” Florida Statute 709.2109(3). In that instance, a motion must be filed pursuant
to Florida Statute 744.3203 in order to have automatic suspension of an agent’s powers
under such a Power of Attorney. The motion must state specific grounds, such as invalidity
of the Power of Attorney or abuse of the agent’s powers, and is also required to list specific
facts in support and be verified by the petitioner. Upon the filing of such motion, any power
of authority is automatically suspended.
These new provisions, enacted to help prevent exploitation of the elderly, should also have
the effect of guaranteeing more safeguards to prevent guardianship proceedings from being commenced and used by individuals for purposes other than helping alleged incapacitated people in need.
Rebecca M. Vaccariello is a litigation attorney at Salvatori, Wood, Buckel, Carmichael &
Lottes. Rebecca focuses her practice on civil litigation matters, including trust and estate
litigation and guardianships. She is involved in The Florida Bar Real Property, Probate and
Trust Law (RPPTL) Section and a member of the Guardianship, Advance Directives and Power of Attorney Committee, as well as the Probate and Trust Litigation Committee.
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BULLETIN BOARD
Got news?
Contact Lisa Mead by
calling 252-8711 or
drop an email
line to lmead@
colliercountybar.org

CLASSIFIED
OFFICE FOR RENT: Attorneys (5) and
other professional (1) with one corner executive office to rent. Attractive building/
offices in great location at Pine Ridge and
Airport Rd., Naples, FL. Space for an assistant, shared conference room with law
library, reception area and kitchen is included for $875 per month. Call 239-5931444.

POSITION AVAILABLE: Garlick, Hilfiker &
Swift, LLP, AV Rated law firm specializing
in Trusts and Estates, Real Estate, General
Business and Litigation seeking five year
experienced Trusts and Estates associate
or senior lateral partner. Excellent benefits
and working atmosphere. Please submit
inquiries and professional resume to kleaming@garlaw.com.

ANNOUNCEMENTS
Inclusion
Policy
If you are a CCBA member
in good standing and you’ve
moved, been promoted, hired an
associate, taken on a partner, or
received an award, we’d like to
hear from you. Talks, speeches
(unless they are of national
stature), CLE presentations and
political announcements are
not accepted. In addition, we
will not print notices of honors
determined by other publications
(e.g., Super Lawyers, Best
Lawyers, etc.).
Notices must be submitted in
writing and limited to 100 words;
they are printed at no cost to
members and are subject to
editing. E-mail your notice to
lmead@colliercountybar.org.
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Attorney William D. Keith of Naples has been selected as Trial Lawyer of the Year by the
Southwest Florida Chapter of the American Board of Trial Advocates (ABOTA)
Keith is board certified as a civil trial lawyer by the Florida Bar and has previously been honored with the “Lion of the Law” award from the Collier County Judiciary, and as Attorney of
the Year by the Collier County Bar Association. His is a partner in the law firm of Cardillo,
Keith & Bonaquist, P.A. where he has practiced since 1976.
The American Board of Trial Advocates (ABOTA) is a national jury trial lawyer association
with over 7,000 members. Membership in the American Board of Trial Advocates is limited
to attorneys who meet the organization’s stringent jury trial criteria and who are elected to
membership by their peers. ABOTA’s mission is to preserve the right to jury trials in civil
cases and elevate the standards of integrity, honor and courtesy in the legal profession.

“All our dreams can come true,
if we have the courage to pursue
them.” – Walt Disney
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THE TRAVELING FORK®

By John P. Cardillo, Esq.

My Top Ten Restaurants in South Florida
Our erstwhile editor/screener of The Adverse Witness, Damiano Taylorio, has asked for
a list of the top ten Italian restaurants in South Florida. Frankly, I think his beautiful wife,
Arianne, and lovely, knowledgeable and well-travelled mother, Patricia Edminsten, could
write a better list. Mrs. Edminsten is one of the most interesting people to talk with about
almost anything but particularly places to travel and dine.
However, here goes my list for ones between Fort Myers to Fort Lauderdale, Miami to
Naples - the order is alphabetical and not by ranking:
Bonita Springs
1. Perhaps the only high ender in Lee County is Angelina’s at 24041 South Tamiami Trail,
Bonita. It has a wine tower that will make you dizzy and classic Italian dishes in sumptuous surroundings.
Coral Gables
2. Café Abracci at 318 Aragon in Coral Gables, is still one of the slickest and has the best
attentive staff. While its pastas are across Italy, its main dishes are Northern – Milanese.
Fort Lauderdale
3. Anthony’s Cold-Fired Pizza at 2203 S. Federal Highway at SE 22nd Avenue is clearly
not sophisticated. This rambunctious place has some of the best pizza and a knowledgeable crowd to partake.
4. The best one that I have been to on the East Coast, hands down, is Casa D’Angelo at
1201 N. Federal Highway (Route 1) in Fort Lauderdale. Though in a shopping center, it
is my favorite on the entire East Coast. While it claims to be Tuscan oriented, it has
plenty of outstanding dishes from across Italy, and chef/owner Angelo Elia pays attention to his clientele.
Miami
5. In South Beach is Casa Tua at 1700 James Avenue. It’s a villa hidden by flora and no
sign but very good, quite romantic and pricey.
6. In Miami you would be hard pressed to beat the view at Il Gabiano at One Miami
Tower, 335 South Biscayne. It almost transports you celestially across the water to an
elite Italian oceanfront dining experience. Refined. Just don’t let them park your car
at the entrance with the Rolls and Bentleys – the price is for egotists.
7. Quattro is at 1014 Lincoln Road, Miami Beach. The Lincoln Road passagiata is alone
worth going to. Good Milanese food with truffles and ancient flavors.
8. Sardinia is at 1801 Purdy in Miami Beach. Take a chance in visiting a less travelled part
of Italy. The island has lots of variety, particularly seafood influenced, and good wines
of a different character.
Naples/Marco Island
9. At Barbatella, 290 Third Street South, Naples, tell the chef what you want and she’ll
produce a knockout – whether it is Bucatini Amatriciana, wood-roasted ricotta, or
their famous roast pork sandwiches or ciabatta or the stacked veal Milanese.
see “Traveling Fork,” page 15
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Legal Aid Notes from page 4
are willing to provide toys, gifts, clothing, and food to the families. A special thanks to Judge James McGarity for serving as
Santa once again this year, and to the amazing support provided
by the CCBA Foundation and all of our donors! Please join us
in thanking the Naples Zoo, where the event was hosted. This
year’s Adopt a Family was supported by more than 50 donors
and volunteers in our community.
On behalf of Legal Aid and all the families who benefitted from
this great event, thank you for your kindness and generosity this
holiday season.
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Ace Hardware
Adrienne Gagliardo
Alexandra Deane
Aline Coelho Frasca
Andrea Chanderbali and Family
Bain Law Firm
Benerita Brophy
Collier County Bar Foundation
Curtis and Peggy Cassner
Damian Taylor & Family
Daisy Troop 315
Dial-a-Nurse
Eduardo Espinoza
Edward Larsen
Evelyn Navarro
GrayRobinson Attorneys at Law
Gulf Coast Paralegal Association
Hilda Aguilar
Jane Cheffy
Jeanette Martinez Lombardi
Jeff and Danielle Ahren
Jenn Shepard
Jim O’Leary
John Cardillo
Judge Jim McGarity
Karynn Cavero
Katie Kohn
Kelley Price
Kerri Hixson
Kim Spiker
Lely High School Key Club
Lisa Mead
Lisa Williams & Family
Maria Booker
Maria Dente and Girl Scout Troop 674
Marney Skinner
Melissa Vasquez
Michael Gentzle
Michael and Yoshimi Moore
The Naples Zoo
Neo Cavero
Normaris Rivera
Quarles & Brady
Rebecca Zung-Clough
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Roetzel & Andress
Roger and Maggie McMorrow
Sachi Castaneda
Sam Saad
Samantha Aparicio
Sharon Hanlon
Sonia Diaz and Family
Starling Hendriks
Tara Dane
Tara Mucha
U-Haul Company of Western Florida
Wendy Merida
Wicker Smith
Woods, Weidenmiller, Michetti & Rudnick, P.L.
Yale Freeman
Young Lawyers Section

Holiday Message from page 3
when I think of that line in the Christmas Song.
We still have an annual reunion with my aunt’s family, but it is in a different climate, a different location and a different time of year. Now
it is time for my family to create new memories.
One of them, I’m sure, will be this Holiday Message. I am so anticipating this Christmas with our
girls and their cousins (not quite the anticipation
that I experienced as a freshman in college on his
way to a baseball game; but life evolves, doesn’t
it?) Emilia last appeared before you in my October
President’s message, doing her best impression of
a Jack-o-Lantern. Since then, as you will see from
this picture, she lost her other front tooth. Guess
what she wants for Christmas.
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GUEST EDITORIAL

By Mike Del Lago, Esq.

Shut-down of a company may not be simple
“I have not failed. I’ve just found
10,000 ways that won’t work.”
– Thom+as A. Edison
In the past several weeks, I’ve provided legal counsel for several companies that have fallen
into financial distress. However, what makes this situation unique is that these companies’
distress arises from a routine business failure. They are unlike other clients who have fallen
victim to a tough economy, or the entry of an outrageous money judgment. Instead, these
clients are the “one too many” restaurants, bars, or golf and tennis retail stores, which our
local, southwest Florida economy simply cannot sustain. Although these clients are initially
seeking bankruptcy advice, I’ve found that in most cases a simple “shutdown” of the business is a better, more practical alternative.
There are a number of important factors that must exist for a simple shutdown of the company to be the prudent step. First, and foremost, there must be no (or little) personal
liability to the owners for any of the debts or other obligations of the company. Second,
there must be a clear – well thought out plan for the owner’s future earning ability. And
third, there must not be any pending disputes concerning the company’s taxes or payment
of employee wages.
If the stars are completely aligned, all of these factors will allow the owner to simply “shut
the doors” and walk away from the company. However, even in those situations, significant legal analysis, along with some creative negotiating with creditors, will be necessary to
achieve an effective shutdown.
The Components of an Effective Shutdown
Corporate Governance Issues
When a company decides to close its business, the first step will be for the owners to
properly authorize the shutdown in accordance with the company’s applicable corporate
governance documents. This may sound ministerial, but in many instances a company’s
operating agreement will require “all owners” to approve a shutdown of the company. This
can be problematic if one of the owners has “left the company” or “checked out” without
actually resigning his/her ownership interests. Counsel must be mindful that a disgruntled,
yet clever, creditor of the company may look for ways to obtain (or threaten to obtain) an
owner’s personal liability to pay the debt. One effective way would be for that creditor
to investigate any claims for corporate mismanagement by the owners or director/officer
liability. Thus, it is critical to examine the company’s operating agreement and determine
precisely how to effectuate a shutdown.
This step also becomes problematic simply because an owners’ ego may get in the way.
Many owners think that if they ignore the problems, or continue to pump more money into
the company, the company will eventually heal itself. This is where a company’s trusted
advisor needs to apply some bedside manners by explaining to the owner that routine business failures are simply unfortunate by products of our economy. It is Supply and Demand
101. Capitalism encourages entrepreneurship and there are laws (like the Bankruptcy Code)
that are specifically designed to protect those who have taken risks. History has countlessly
taught us that “[o]nly those who dare to fail greatly can ever achieve greatly.” - Robert F.
Kennedy
The Shutdown Letter
Once the company formally decides to shutdown its operations, a carefully drafted letcontinued next page
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Company Shut-down from page 13
ter should be sent to its creditors, vendors, customers and all
other interested parties that conduct business with the company. The letter should be designed to notify such persons that
the company has been shut down and, most importantly, has no
unencumbered assets available for the satisfaction of claims.
The letter should be very succinct and should not include any
contact information for any person, particularly the company’s
attorney. If a shutdown is to be cost effective, the company
must minimize its contact with its general creditors. If there
are no assets to be distributed, there simply is no benefit to
having continued or prolonged dialogue with these creditors.
There are, however, exceptions to this rule, some of which are
set forth below.
The Company’s Employees
A company must pay any compensation earned by its employees. This is critical. Failure to do so will likely result in the imposition of personal liability on the company’s owners, along
with other severe penalties. Therefore, as soon as the company
decides to shut down, the employees should be notified about
the decision and terminated as soon as their services are no
longer necessary. In doing so, counsel for the company must
be mindful of the Worker Adjustment and Retraining Notification Act (i.e., the WARN Act) and other labor laws that may be
applicable.
Secured Creditors
The owners of a failing company should always work closely
with the company’s secured creditors and keep them apprised
of the decision to shutdown the company. In most instances, all
the secured creditors will want is to take possession of the company’s assets that are subject to their security interests. This
may be all of the company’s assets if the secured creditor has a
blanket lien. But, there are a number of negotiating tools that
can be used to free up some of those assets, if necessary.
In the instances where the company believes that there is significant equity in these assets above the amount of the security
interest, the Company should offer to liquidate the assets in
cooperation with the secured creditor. Any proceeds of sale
above the debt owed to the secured creditor can then be utilized by the company to pay other unsecured creditors that are
deemed “priority” creditors, such as employees and taxing authorities.
General, Non-Priority, Unsecured Creditors
Liabilities to non-priority, unsecured creditors are the last liabilities that a company pays in a shutdown situation, if the
company can pay such liabilities at all. If there are any funds
remaining after the payments to any secured creditors and the
employees or other “priority” creditors, the company may want
to try to work out a deal with the unsecured creditors to pay a
portion of the amount owed to such creditors. To be fair, the
company should do this on a pro-rata basis, in similar fashion
to a distribution in a bankruptcy case. If there are no funds to
pay the unsecured creditors or if the amount of the remaining funds is so small that payment to the unsecured creditors
would not be meaningful, the company should simply notify the
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unsecured creditors that the company is shutting down and that
it has no funds to pay its liabilities.
Leases
Leases are typically the biggest stumbling block to accomplish
an effective shutdown. The reason why is that most leases are
secured by one or more owner’s personal guaranty. If there is
no personal guaranty, the analysis is fairly simple: the company
can abandon the lease and allow the landlord to pursue whatever claims it may have against a “corporate shell.” In this situation,
though, the company must be mindful that most leases provide
that a landlord has a lien on any property located on the leased
area. This will create headaches if the company is abandoning
any assets in the lease that have value or are a secured creditor’s collateral.
The more common scenario, however, is when there is a personal guaranty. In that instance, the company should try to pay
the landlord a settlement to terminate the lease. Hopefully, the
owner wisely negotiated a cap on the guaranty when the lease
was entered. Counsel should review the guaranty and check for
such provisions like a “good guy” clause.
If a settlement cannot be accomplished, the company should
consider finding a tenant to assume the lease obligations or
other alternatives that are designed to mitigate the landlord’s
damages and thus, the owner’s liability. The landlord should be
reminded that if the company is forced into bankruptcy as a result of the landlord’s aggression, there are a number of tools in
the bankruptcy war chest that benefit tenants under a lease.
The landlord would be wise to settle with the tenant rather than
be drawn in to the bankruptcy arena. And, most landlords understand this.
Conclusion
A successful company shutdown will result in the existence of a
corporate shell. Eventually, this corporate shell will be administratively (or voluntarily) dissolved. But, until then, the corporate
shell will be the proverbial sacrificial lamb for creditors to sue.
Naturally, the company need not respond to any lawsuits, unless of course there is personal liability. Instead, the company
should allow default judgments to be entered against the corporate shell, knowing that there are no assets for the creditors
to pursue.
Once a company acknowledges that it is in financial distress,
management and its professional advisors will need to determine the most effective and efficient course to wind down the
company. In the right situations, a simple shutdown of a company is preferable to a bankruptcy. However, there are many
pitfalls to shutting down a business. Knowing how to navigate
around these pitfalls requires a thorough legal analysis of the
types and nature of the company’s various obligations, as well
as the extent and nature of the company’s defaults in respect
thereof.
Mike Dal Lago
Founding Partner, Dal Lago Law
December 2015

Adverse Witness, January 2016

Traveling Fork from page 9
10. Osteria Tulia, 466 Fifth Avenue South, Naples, is one of
my real favorites, perhaps because the Betulia family
comes from the same province as my maternal grandparents. It has some of the best charred octopus and
unusual pastas, like pasta con le sarde (bucatini with sardines, fennel, currants, and saffron) and other imaginative
dishes.
11. Ristorante Ciao is located at 835 4th Avenue South,
Naples. I have been frequenting Gianfranco’s since he
opened 27 years ago and never tire of his first-class specials, which are generally from his native north of Rome
region.
12. Sale Pepe at the Marco Beach Ocean Resort, 480 South
Collier Boulevard, is worth a special trip. It has consistently been the best restaurant on Marco Island and one
of the best in South Florida. Beautifully decorated in
Tuscan-style with a grand beach view and classic cuisine.
The Top Ten would not be different than the Big 10 Conference, which also has twelve members. So there you have
it- my Top Ten. Salute.
– John P. Cardillo
Your comments or contributions to this column are welcome;
you can email johnpcardillo@ckblaw.com, write to Cardillo,
Keith & Bonaquist, P.A., 3550 Tamiami Trail East, Naples,
Florida 34112, or fax to (239) 774-2494.

Inns of Court

On December 8, members of our local chapter of Inns of Court
gathered to enjoy some holiday fellowship and to recognize The
Honorable Daniel Monaco and Deb Mravic, Civil and Program
Director for Collier County, for their tireless efforts during the
foreclosure crisis. Below is a statement from Judge Monaco
and Ms. Mravic on this special evening.
“On behalf of Deb Mravic and myself, I wanted to express our
sincere thanks to all who attended the Inns of Court event.
A special thanks to my fellow judges, especially to Judges
Hayes and Greider for their kind remarks. Thank you also to
John Cardillo and the team for putting on an enjoyable skit.
And l finally, thanks to Ed Larsen and members of the Board
of the Inns for organizing the event and doing such a professional job. We sincerely appreciate all of the attorneys and
their guests who took time out of their busy schedules to be
there with us on this special night.”
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100 Lawyers Giving Back
Anonymous
Glenn Ballenger
Albert Batista
Victor Bayata
Marshall Bender
Jerry Berry
Steven Blount
James Bonaquist
Christopher Bray
Beverly Brennan
Lauren Brodie
S. Dresden Brunner
David Budd
William Burke
Brandon Bytnar
Curtis Cassner
Edward Cheffy
Allison Christensen
John Clough
Michael Corso
Kevin Crews
Katherine Cunningham
Tara Miller Dane
Donald Day
Kevin Denti
Sonia Diaz
Robin Doyle
Juan Escobar
Lawrence Farese
Michael Feldman
Thomas Franchino
Ann Frank
Yale Freeman
Thomas Garlick
Nicole Goetz
Richard Grant
Sharon Hanlon
Frederick Hardt
Hugh Hayes
Travis Hayes
William Hazzard
Gregory Holtz
F. Edward Johnson
Henry Johnson
John Kehoe
Dale Klaus
Steve Kotler
Kristian Kraszewski
Andrew Krause
Robert Landon
Suzanne Lanier
Lisa Lipman
Edward Livingston
John E. Long, Jr.
Thomas Maloney

2015

Janeice Martin
Michael McDonnell
Carson McEachern
Shannon McFee
Roger McMorrow
Landon Miller
Nicholas Mizell
Mark Muller
Fred Mundie
William Myers
Patrick Neale
Ita Neymotin
Tamara Nicola
Kevyn Noonan
Jeff Novatt
James Nulman
James O’Leary
John Passidomo
Kathleen Passidomo
John Paulich
Alexander Peterson
Jim Pilon
Jessica Prats
Cathy Reiman
Ricardo Reyes
Kristen Rodger
Bradley Rothman
Dominick Russo
Sam Saad
N. Paul San Fillipo
Jeanne Seewald
Wayde Seidensticker
James Sloan
Mark Snitchler
Kimberly Spiker
Randall Spivey
Alfred Stashis
Robert Stommel
Scott Stone
Tammy Strohl
Herman Tarnow
Rebecca Vaccariello
Pieter Van Dien
George Vega, Jr.
Christopher Vernon
Beth Vogelsang
Richard Weldon
James Willis
Ted Wolfendale
Edward Wollman
Gregory Woods
Mark Woodward
Joseph Zaks
Rebecca Zung
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WHAT THIS PLACE NEEDS
IS ACTIVE PLAY EVERY DAY.

Thanks to our work with NFL PLAY 60, we’ve brought fun fitness programs
to more than 35,000 kids. And it can happen here too.

To donate or volunteer, go to UNITEDWAY.ORG.
BECAUSE GREAT THINGS HAPPEN WHEN WE LIVE UNITED.

APPELLATE PRACTICE
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MEDIATION & ARBITRATION

TRIAL LAW

Page 20

Adverse Witness, January 2016

INSURANCE

You say
“we can self fund our
need for care.”
Really? Do you truly have an extra million
your family or charity won’t miss?

Call me to discuss how long term care
insurance or other coverages may
make sense for you and your family.

Mitchell Dannenberg, cltc

(239) 461-5511
Long Term Care Insurance • Life Insurance
Disability Income Protection • Critical Illness Coverage

Representing all major companies

www.LTCiMarketplace.com

© LTCiMarketplace 2015
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WILLS, TRUSTS & ESTATES

MULTI-LINGUAL REAL ESTATE
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CRIMINAL AND PERSONAL INJURY LAW

LAW OFFICE OF DONALD P. DAY
Criminal Law • Personal Injury

239-529-6053 • Fax 239-529-6293

Donald P. Day
dday@DonaldDayLaw.com
3375 East Tamiami Trail • Naples, FL 34112

Motor Vehicle Accidents • Slip and Fall
Product Liability • Bicycle Accidents
Wrongful Death • Abuse/Molestation
Referrals Honored
5633 Naples Blvd., Naples, FL 34109
Tel. 239-598-3222

www.zelmanandhanlon.com

EMPLOYMENT AND PERSONAL INJURY LAW
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LEGAL/NURSE CONSULTING

Proud to serve as a Gold Sponsor to
the Collier County Bar Association

Cheffy Passidomo
A T T O R N EYS A T L A W

www.napleslaw.com
821 Fifth Avenue South • Naples, Florida 34102

COURT REPORTING
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MEDIATION & ARBITRATION

WILLS, TRUSTS & ESTATES

Certified Circuit Court Mediator

KOTLER LAW FIRM, P. L.

Board Certified Civil Trial Lawyer
39 Years of Litigation Experience

A. STEPHEN KOTLER

WILLIAM D. KEITH

Cardillo, Keith & Bonaquist, P.A.
3550 Tamiami Trail East
Naples, Florida 34112
Telephone: (239) 774-2229
E-Mail: wkeith@ckblaw.com

BOARD CERTIFIED WILLS, TRUSTS AND ESTATES LAWYER

999 VANDERBILT BEACH ROAD, SUITE 200
NAPLES, FLORIDA 34108
239.325.2333 ▪ FAX 239.325.1853
SKOTLER@KOTLERPL.COM

ENVELOPES ARE OUR MOST
POPULAR ITEM!
www.ThePrintShop.tv

Page 26

Check our prices before you order from an internet
source. Printed, blank, color, all sizes, full bleed
available – no quantity restrictions or minimum!
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PATENT/TRADEMARK LAW
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IMMIGRATION & NATIONALITY LAW
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MALPRACTICE

HOME HEALTH/NURSING
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BUSINESS LITIGATION
Paralegal Association of Florida, Inc.
Southwest Florida Chapter
An affiliate of the National Association
of Legal Assistants, Inc.
c/o PO Box 110893 • Naples, Florida 34108

Paralegal Networking & Monthly CLE Events

We meet on the 3rd Thursday of each month at the DoubleTree Guest Suites
in Naples; 5:30 for social hour/6:30 CLE Dinner meeting. Members $25.00
and Guests $35.00. Please RSVP to Sue Smith at shsmith@porterwright.com
if interested in attending or if you need more information.
We meet on the 4th Thursday of each month at the Hilton Garden Inn in
Ft. Myers; 6:00 dinner and check-in. Members $25.00 and Guests $35.00.
Please RSVP to Sabine Francisco at sfrancisco@bolanostruxton.com if interested in attending or if you need more information.

Board Certified
Business Litigation
Lawyer

The Chamber Building
2390 Tamiami Trail N., #202
Naples, Florida 34103
(239) 643-0100
Ed@edwardlarsenesq.com

EDWARD L. LARSEN, ESQ., P.A.
Business Law & Business Litigation

Proud to be a Silver Sponsor to the Collier County Bar Foundation
AV Rated
Admitted to Florida • New York • New Jersey

Lives

changed,
lives

saved.

The American Cancer Society fights
for every birthday threatened by
every cancer, in every community.
We’ve taken part in almost every major cancer breakthrough.
You can help by educating your clients on planned giving
opportunities. Our National Professional Advisor Network
(NPAN) provides solutions through free, valuable gift
planning tools and resources and access to the latest in
estate planning, charitable tax and finance news.

To register or receive a free NPAN brochure email
pat.baier@cancer.org or call 1-800-444-1410 ext. 3856.

© 2015 American Cancer Society, Inc. – No. 031051 Rev. 8/15
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MEDICAL MALPRACTICE
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