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Special Announcements
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Executive Director’s Update
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View From the Bench
“From the Naples Magistrates,” by The Hon. David Friedman

40 Years On the Bench
A Tribute to The Honorable Hugh Hayes, by The Hon. Michael T. McHugh

April 2018
I S S U E   H I G H L I G H T S

Publication Deadline: 10th day 
of month preceding publication

Officers
President
Damian Taylor

President Elect
Kimberly Spiker

Treasurer
Richard Montecalvo

Secretary / AW Editor
Travis Hayes

Executive Director
Lisa A. Terwilliger

Immediate Past President
Marc Huling

Directors
Kristin M. Conroy
Robin Doyle
Rachel Kerlek
Edward Larsen
Rachael Loukonen
Andrew Reiss
Michael Traficante

Section Chairs:
Family Law - Albert L. Alguadich, Jr.
Real Estate - Frank J. Campoamor
Trial Law - Christyna M. Torrez
Trusts & Estates - Andrew M. Woods
Young Lawyers - Kevyn Noonan Hayes

Collier County Bar Association
3315 E. Tamiami Trail, Suite 505
Naples, Florida 34112
(239) 252-8711
(239) 775-5858 Fax
LisaT@colliercountybar.org
www.colliercountybar.org
Hours: 8:30- 4:30 p.m. M-Thu
8:30-4:00 Fridays
The Adverse Witness is pleased to feature articles submitted 
by Collier County Bar Association members, affiliates and the 
general public that may be of interest to Collier County Bar 
Association’s membership.  The Collier County Bar Association 
does not verify the accuracy of the information contained in the 
articles published in the Adverse Witness, nor are the articles 
published in the Adverse Witness intended to express the views 
of the Collier County Bar Association.  If you have questions or 
concerns about information contained in articles published in 
the Adverse Witness, please contact the author of the article 
directly.

Adverse Witness
Editorial Board

On the  cover :
Garden of the 
Gods

Submit ted  by
Julianne Gilmore

GARDEN OF THE GODS • Colorado Springs, Colorado
A 480-acre registered natural landmark, Garden of the Gods is a 
unique and wonderful nature center for rock climbing, photography, 
hiking, biking and camping.  For more information, visit https://www.
gardenofgods.com/

If you have a picture (old or new) that you’d like to submit for 
consideration as cover art for the next issue of the Adverse Witness, 
please forward a high-resolution (300 dpi) JPG image to Lisa Terwilliger, 
LisaT@colliercountybar.org along with a brief description of the photo.  
If yours is selected, you’ll receive a shout out in the Adverse Witness.  
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PRESIDENT’S    MESSAGE By Damian Taylor, Esq.

The Florida Bar membership survey
It’s hard to believe that this is my eighth President’s Message, except that I find myself working 
harder to decide what each successive Message should address.  As I pondered a topic for this 
month, I recalled a resource that I have often consulted this time of year, but which I don’t think 
receives the attention it deserves.

Every other year, the Florida Bar conducts its annual Membership Opinion Survey.  The survey 
results can be found at https://www.floridabar.org/about/stratplan/#MemberOpinion.  In the 
years between, the Florida Bar conducts its Economics and Law Office Management Survey, the 
results of which can be found at https://www.floridabar.org/about/stratplan/#LawOfficeSurvey.  
The survey results probably escape the attention of most Florida lawyers, and at almost 100 
pages each, they can be time consuming to review.  However, they’re full of insightful statistics, 
they serve as good reminders of the challenges facing our profession, and they provide a check 
against what may be common misconceptions the public, and even lawyers, have about lawyers.  
I won’t focus here on the 2016 Economics and Law Office Management Survey; although the 
results include interesting data such as average compensation and billable hours for different 
types of lawyers, it’s somewhat old news.  Instead, I’ll highlight what I thought were some of the 
more interesting findings from the most recent Membership Opinion Survey.

The survey was sent to a small random sampling of Florida Bar members, but the response rate 
and the margin of error are reported to be within a very acceptable range.  Hopefully, that means 
the results aren’t just “lies, damned lies, and statistics.”  Notable results included:

• 74% of respondents were in private practice, and 30% were sole practitioners; 15% were in 
government practice, including judges

• A larger percentage of male attorneys reported being a partner or managing partner in their 
firm compared to female attorneys (28% to 13%)

• The percentage of male respondents equaled the percentage of male Florida Bar members 
and outnumbered females (62% to 38%), but females outnumbered males under the age of 
50

• A larger percentage of female attorneys reported being in government practice (22% to 9% 
males)

• 61% of respondents worked in firms with 5 or less attorneys; 21% worked in firms with over 
20 attorneys

• Oversaturation of lawyers was a major concern (for 54% of respondents compared to 33% 
in 2011) as was competition from non-lawyers 

• High stress and lack of work-life balance were also significant challenges for lawyers 

• Most respondents felt the quality of our judges is excellent or good

• 78% felt the legal profession is becoming less desirable

• 34% reported taking less than 1 week of vacation; 64% reported taking less than 2 weeks of 
vacation

• 51% reported making less than $100,000 in annual pre-tax income; 14% reported making more 
than $200,000 in annual pre-tax income

Our Florida Bar works hard every year to determine the content of these surveys and to compile 
the responses.  The surveys are among the many excellent resources provided by the Bar, and 
if the above highlights have captured your attention, I’d encourage you to take a closer look at 
the surveys now and in future years.

“ ... they serve as 
good reminders 

of the challenges 
facing our 

profession and 
they provide a 

check against what 
may be common 

misconceptions...”

https://www.floridabar.org/about/stratplan/#MemberOpinion
 https://www.floridabar.org/about/stratplan/#LawOfficeSurvey
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LEGAL AID    NOTES

Congratulations to major award winners

By Jeffrey A. Ahren

Jeffrey Ahren
Director of Development

239-298-8130
jahren@legalaid.org

Logan Meester
Development Assistant

239-298-8138
lmeester@legalaid.org

Wendy Merida
Pro Bono Assistant

239-775-4982
wmerida@legalaid.org

continued on page 10

Legal Aid is pleased to announce the following major awards to be conferred at the 10th 
Annual Barrister’s Bash event on April 26, 2018:

Attorney of Year – Patrick H. Neale, Esq.
Law firm of Year – Coleman Hazzard Taylor Klaus Doupe and Diaz
Leadership Award – John P. Cardillo, Sr., Esq.
Pro Bono Service Award – Pieter Van Dien, Esq.
Volunteer of the Year Award – Jeff Zalasky, Esq.

Major Award Profiles

Attorney of Year – Patrick H. Neale, Esq.

Pat is a prominent member of the local legal and business communities, operating his law 
firm, Patrick Neale & Associates, in Naples.  The focus areas of his practice include Business 
and Entrepreneurial Law, Construction and Contracting Law, Real Estate, Land Use, Zoning 
and Governmental Law, Bankruptcy and Mediation.   Pat is a longtime supporter of Legal 
Aid, who has contributed to our organization in every capacity.  He served as Co-Chair of 
LASCC’s Fundraising Board, and has been a generous sponsor of the Barrister’s Bash annu-
ally.  Pat was a key member of Collier County’s Foreclosure Task Force, and he has served 
our clients in need for many years as a pro bono attorney through LASCC’s Collier Lawyers 
Care Pro Bono Program, taking cases for extended representation and also serving at Pro 
Bono Clinics.  Most recently, Pat took an active role in promoting LASCC’s Hurricane Irma 
relief efforts, including through an appearance on WGCU radio and in articles published in 
the Naples Daily News.  Pat also advised community leaders and local philanthropists about 
the important role LASCC continues to play in fostering relief and recovery from the Hur-
ricane, and served as a pro bono attorney at the Hurricane Irma relief clinic on Saturday, 
October 14, 2017 at LASCC. 

Legal Aid – quote of thanks:  “Over the last decade, Pat has used his influence, leadership 
and resources to boost the capacity of Legal Aid to its current level, and gave generously of 
his time as a pro bono attorney and of his resources as a donor and sponsor to help those 
in need.  Pat is truly committed to equal justice, fairness and equality, and he has made a 
tremendous difference in our community through his efforts on behalf of Legal Aid.  We are 
blessed to have such a wonderful ambassador and champion for our program and, most 
importantly, for the clients we serve.”  -Jeff Ahren, Director of Development and Pro Bono 
Coordinator

Law firm of Year – Coleman Hazzard Taylor Klaus Doupe and Diaz

The law firm of Coleman Hazzard Taylor Klaus Doupe and Diaz – recently merged – oper-
ates out of Naples.  Its partners, J. Michael Coleman, William J. Hazzard, Damian C. Taylor, 
Dale Klaus, Reuben Doupé, Sonia M. Diaz and Christyna M. Torrez are experienced attor-
neys who provide comprehensive, expert legal guidance to both businesses and individuals.  
They represent their clients in complex family law and divorce matters; as well as litigation, 
resolution and avoidance of a wide variety of disputes, including complex civil, business, 
construction, employment, and probate matters.   This firm has provided outstanding lead-
ership, support and service to Legal Aid over many years.  The firm and its partners have 
generously sponsored and made other monetary donations to LASCC and the Barrister’s 
Bash.  Damian Taylor’s leadership as President of the CCBA was instrumental in organizing 
and promoting the Hurricane Irma Legal Clinic at LASCC, as well as the Happy Hour for 
a Cause which raised donations to Legal Aid and supplies for victims of the storm.  Sonia 
Diaz has been a longtime supporter of Legal Aid, giving generously as a donor and serving 

Thursday, April 26
10th ANNUAL 

BARRISTER’S BASH
HILTON OF NAPLES
Sponsorships Available

mailto:jahren@legalaid.org
mailto:lmeester@legalaid.org
mailto:gcobos@legalaid.org
http://www.legalaid.org
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By The Hon. Frederick Hardt, Circuit Judge

See “Hardt of the Matter,” page 22

“Liar-Liar” – Detecting deception
In the movie “Liar Liar,” Jim Carrey plays the role of a divorce attorney whose son has his 
wish granted for his father not to lie for a whole day.  But on that same day, Carrey goes 
to court and the courtroom scenes which unfold during the divorce trial are hilarious.  Of 
course, in real life we know that doesn’t happen. 

As attorneys and judges we are all faced with the every-day challenges of finding the 
truth and pursuing justice.

We know that people lie – even in court under oath.

So how do we find the truth?

Our jury instructions, in both civil and criminal cases, set forth some guidelines we tell 
jurors to follow:

1. How did the witness act?  Was the demeanor of the witness appropriate?

2. Did the witness make a prior inconsistent statement?

3. Did the witness have an interest in how the case should be decided?  In a civil or 
probate case that generally means:  “Follow the money!”

4. Was the witness honest and straight forward in answering the questions?

5. Did the witness have an opportunity to see and hear the things about which the 
witness testified?

6. Did the witness have an accurate memory?

7. Did the witness receive any money, preferred treatment or other benefit to induce 
the witness to testify? 

8. Did the testimony of the witness agree with the other testimony and the other evi-
dence?

9. Was the witness pressured or threatened to testify a certain way?

10. Was the testimony of the witness reasonable in light of all the other evidence?

See Criminal Jury Instruction 3.9 and Civil Jury Instruction 601.2 

While these instructions are helpful, they do not always lead us to the truth. 

Here are some things we should consider.  First, does the response to a question suggest 
deception, such as:
 “I swear on my mother’s grave.”
“To the best of my recollection.”
“To be completely honest with you.”
“I’d have to check my records.”
“I’m trying to be honest with you.”
“What I remember is…”
“Well, that’s not how I remember that.”
“I would never do anything like that.”
“That’s not exactly what happened.”
“I don’t do that kind of thing.”
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MARK YOUR   CALENDAR

3 CCBA Board Meeting
 CCBA Office, 8:00 a.m.

3 CCB Foundation Board Meeting
 CCBA Office, 8:30 a.m.

3 Trial Law Luncheon
 Bonefish Grill, 12:00 p.m.
 TL Members - $25; Non-members - $35

5 Trusts and Estates Luncheon
 Northern Trust, 12:00 p.m.
 This is a free event, please bring your own lunch

10 YL Board Meeting
 Tacos and Tequila, 12:00 p.m.

Not sponsored by the CCBA, but may be of 
interest to our members.
10 Inns of Court
 Naples Bay Resort, 5:30 p.m.

11 Trial Law Board Meeting
 Sushi Thai, 12:00 p.m.

Register for any event 
through Lisa Terwilliger.

Phone: 239-252-8711
LisaT@colliercountybar.org

www.colliercountybar.org

APRIL

MAY

13 Law Week Luncheon
 Country Club of Naples, 12:00 p.m.
 Members - $20; Non-members - $35

18 Family Law Brown Bag
 Collier County Courthouse, 12:00 p.m.
 This is a free event

19 Real Estate Luncheon 
 Shula’s at Hilton Naples, 12:00 p.m.
 RE Members - $25; Non-members - $35

25 Administrative Professionals Breakfast 
 Collier County Courthouse, 7:30 a.m.
 Tickets are $15 each

Not sponsored by the CCBA, but may be of 
interest to our members.s.
25 CCWBA Luncheon
 Northern Trust, 12:00 p.m.

Not sponsored by the CCBA, but may be of 
interest to our members.
26 Barristers Bash
 Naples Hilton, 6:00 p.m.

Event Policy
It is the policy of the 
Collier County Bar 
Association to request 
that all reservations for 
our events are placed at 
least two days prior to the 
event.

We are always willing 
to accommodate our 
members; however, event 
sites must order food two 
days prior to an event.

Also, it is the policy 
of the Collier County 
Bar Association to 
issue refunds ONLY if 
a member cancels a 
reservation two days prior 
to an event.  If a member 
cancels the day before, 
or the day of an event, a 
refund will not be issued.

We appreciate your 
consideration of this 
policy.

1  CCBA Board Meeting
 CCBA Office, 7:45 a.m.

1 Trial Law Luncheon
 Bonefish Grill, 12:00 p.m.
 TL Members - $25; Non-members - $35

3 Trusts and Estates Luncheon
 Northern Trust, 12:00 p.m.
 This is a free event, please bring your own lunch

8 YL Board Meeting
 Tacos and Tequila, 12:00 p.m.

9 Trial Law Board Meeting
 Sushi Thai, 12:00 p.m.

10 Real Estate Luncheon 
 Shula’s at Hilton Naples, 12:00 p.m.
 RE Members - $25; Non-members - $35

11 CCBA Membership Luncheon
 Country Club of Naples, 12:00 p.m.
 Members - $20; Non-members - $35

16 Family Law Luncheon
 Bonefish Grill, 12:00 p.m.
 FL Members - $25; Non-members - $35

Not sponsored by the CCBA, but may be of 
interest to our members.
23 CCWBA Luncheon
 Northern Trust, 12:00 p.m.

24 Save the Date – Details to follow
 CCBA Tech Show with the Florida YLD
 7:30 a.m. – 12:30 p.m.
 
28 CCBA Offices Closed for Memorial Day

mailto:lisat%40colliercountybar.org?subject=Event%20registration
http://www.colliercountybar.org
http://colliercountybar.org
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mailto:lmeester%40%40legalaid.org?subject=RSVP%20for%20Barrister%27s%20Bash
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Albert L. Alguadich, Jr.
Basil Bain

Raymond L. Bass, Jr.
Albert Batista

Bill Berke
Jerry Berry

Jim Bonaquist
Christopher P. Bray
Beverly L. Brennan

David G. Budd
William M. Burke
Brandon Bytnar
John P. Cardillo
Curtis Cassner

Denise Cazobon
Anthony J. Cetrangelo, Esq. 

Kristin Conroy
Michael J. Corso

Patrick C. Coughlan
Louis D’Agostino
Mike Dal Lago

Donald Day
Sonia Diaz

Burns A. Dobbins, IV
Robin Doyle

Lawrence A. Farese
The Honorable Joseph G. Foster

Nicole Goetz
Cynthia B. Hall

Sharon M. Hanlon
The Honorable Frederick Hardt

Travis Hayes
William Hazzard

Starling Hendricks
Kari K. Jacobson

F. Edward Johnson
Henry Paul Johnson

John D. Kehoe
Andrew Krause
Lisa H. Lipman

Edward Livingston
John E. Long, Jr.

Christopher Marsala
Donna Marshall

The Honorable Janeice Martin
G. Carson McEachern

Shannon H. McFee
Roger McMorrow
Robert Menzies
Landon P. Miller
Nicholas P. Mizell
Michael J. Mueller
Robert T. Napier
Tamara L. Nicola
James Nulman

Jose Nunez
Sabsina Nunez

James L. O’Leary, II
John M. Passidomo

Alexander C. Peterson
Jim Pilon

Cathy Reiman
Dominick Russo

Lorna Scharlacken
Jeanne L. Seewald
Brian M. Silverio
Mark V. Silverio

Terry L. Slye
Ed Smith

Kimberly Spiker
Alfred J. Stashis, Jr.

Cathy Stockinger
Robert Stommel
Tammy Strohl

Herman Tarnow
Ryan Tarnow

Damian Taylor
Pieter Van Dien

George L. Varnadoe
Derek Verderamo

Christopher Vernon
Nico Vitale

Ted Wolfendale
Elizabeth Wolt
Douglas Wood
Greg Woods
Jeff Wright

Joseph Zaks

100 Lawyers Giving Back 100% Club
Albert Batista, Esq.

The Law Office of Sal Bazaz, P.A.
Law Offices of Jerry Berry, P.A.
Bond, Schoeneck & King, PLLC
Cardillo, Keith & Bonaquist, P.A.

Hilda Cenecharles, Esq.
Law Office of Ellen T. Chadwell, PL

Cheffy Passidomo
Holly B. Chernoff

Richard D. Cimino, P.A.
Law Offices of James W. Chandler

Coleman, Hazzard, Taylor & Diaz, P.A.
Conroy, Conroy & Durant, P.A.
Dunwody White & Landon, P.A.

Grant Fridkin Pearson, P.A.
Gray Robinson

Law Office of Sharon M. Hanlon, P.A.
Law Office of Kevyn Noonan Hayes

The Kelleher Firm, P.A.
Kotler Law Firm, P.L.
Lanier and Deifik, P.A.

Larsen Trial Law
Legacy Law Firm Naples, P.A.

John L. Licciardi, PA
Livingston Loeffler, P.A.

Marshall Law Office
Paul A. Murray, P.A.

Patrick Neale & Associates
Adam J. Oosterbaan

Antonio J. Perez-Benitoa, P.A.
Quarles & Brady, LLP

Douglas L. Rankin, Esq.
Richman Law Firm
Roetzel & Andress

Law Office of Sam J. Saad, III
Silverio & Hall, P.A.

Law Office of Tammy Strohl, P.A.
Tarnow Law Firm, P.L.

Thompson Lewis Law Firm, PLLC
Treiser Collins, P.L.

Law Office of Verderamo & Nunez
Viacava & Cantor

Nico J. Vitale, Esq.
Weldon & Rothman, PL
Wilson & Johnson, P.A.

Law Offices of Elizabeth Wolt, P.A.
Brian D. Zinn, LLC
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Legal Aid Notes  from page 5

as a pro bono attorney, and she championed the cause of Le-
gal Aid during her prior tenure as President of the CCBA.  The 
entire firm donates to LASCC’s Annual Campaign.  Christyna 
Torrez has served on LASCC Barrister’s Bash Steering Commit-
tee.  Members of the firm have performed pro bono service, 
including at LASCC Legal Clinic events.  Other members of the 
merged firm have served at pro se clinics, assisting family law 
clients.  Reuben Doupe is a former member of LASCC’s Advi-
sory Board.  Firm members have also generously donated to our 
needy families through the annual Adopt a Family Holiday Gift 
Program. 

Legal Aid quote of thanks:  “We are so pleased to honor the 
Coleman Hazzard Taylor Klaus Doupe and Diaz firm, as so many 
members of the firm have done so much to support Legal Aid 
over the years.  This firm leads by example, and they have en-
couraged and nurtured support for Legal Aid from the partner 
level on down.  Public service and giving back is clearly very 
important to this firm, and we are grateful for the many ways 
they have helped us as we endeavor to change the lives of those 
in need.” - Jeff Ahren, Director of Development and Pro Bono 
Coordinator

Leadership Award – John P. Cardillo, Sr., Esq.

John P. Cardillo is one of the leading lights in our local commu-
nity, and is a founding partner in the Cardillo, Keith & Bonaquist 
law firm in Naples.  Focus areas of John’s practice include per-
sonal injury, wrongful death, Business litigation, Insurance Law,  
Real Estate and Wills & Trusts.  John P. Cardillo has been a key 
supporter of LASCC in several vital ways.  As a member of the 
Florida Bar Board of Governors, he has spoken and written ex-
tensively on the need to support civil legal aid, the funding chal-
lenges that Legal Aid programs face throughout Florida since 
the reduction in IOTA funding available from The Florida Bar,  
including our program right here in Collier County.  His lead-
ership included articles in the CCBA’s Adverse Witness urging 
support for LASCC.  John also joined Kelley Price up at the po-
dium at the 2017 Barrister’s Bash, making appeals for our Fund 
a Need initiative.  This initiative raised almost $10,000 on the 
night of the event.  He performed a similar role at past events.  
John has also provided financial support to Legal Aid, and his 
firm has generously sponsored the Barrister’s Bash in the past.  
Finally, John has performed pro bono work for LASCC through 
the Collier Lawyers Care Pro Bono Program, assisting our cli-
ents in need. 

Legal Aid quote of thanks:  “John has received numerous well 
deserved awards over the years, including the Naples Daily 
News’ Outstanding Citizen Award, the Donald Van Koughnet 
‘Lion of the Law’ Award for Professionalism, and The Florida 
Bar’s G. Kirk Haas Humanitarian Award among many others.  We 
humbly convey to John our Leadership Award for all his support 
of our local Legal Aid program, but even more broadly, for his 
courage and conviction as a highly respected voice in our pro-
fession emphasizing the importance of civil legal aid and why 
all lawyers must band together to ensure that all citizens get 
meaningful and fair access to justice regardless of their ability 

to pay for counsel.” - Jeff Ahren, Director of Development and 
Pro Bono Coordinator

Pro Bono Service Award – Pieter Van Dien

Pieter is the founder of his firm, Law Office of Pieter Van Dien, 
operating in Naples.  After 10 years of administering estates for 
a large national trust company, Pieter now focuses exclusively 
on providing estate planning, trust and probate legal services 
to Naples and the entire Collier County area. Pieter has been a 
longstanding supporter of LASCC, and has been generous as a 
sponsor of the Barrister’s Bash and donor to Legal Aid.  He also 
used his leadership and influence to promote LASCC when he 
served as President of the CCBA in the past.  He and his family 
regularly donate to needy families served by the Adopt a Fam-
ily Holiday Gift Program.  Over the last 12 months, Pieter’s pro 
bono service has been extraordinary.  He has served for years 
with the Trusts and Estates pro bono attorneys volunteering for 
LASCC’s Wills for Heroes event each November, which annu-
ally provides free Wills and basic estate planning instruments to 
local Veterans, Police Officers, Fire Fighters, First Responders 
and spouses.  Pieter has also served at LASCC’s Spring and Fall 
pro bono clinics, and also at the special Hurricane Irma Legal 
clinic on October 14th.  Pieter has also volunteered to assist 
LASCC with forming and designing a Planned Giving Program 
for LASCC and providing technical guidance in the future on a 
pro bono basis. 

Legal Aid quote of thanks:  “Pieter is a busy sole practitioner 
who carves time out of his busy schedule to volunteer at ev-
ery single pro bono event created by Legal Aid.  His pro bono 
efforts after Hurricane Irma and through the Wills for Heroes 
event were particularly inspiring to our organization.  Pieter’s 
humility, his concern for those less fortunate, and his selfless 
service and dedication as a pro bono attorney made him an easy 
choice for our 2018 Pro Bono Service Award.  Our clients and 
everyone here at Legal Aid are truly grateful for his many good 
deeds and valuable service.” - Jeff Ahren, Director of Develop-
ment and Pro Bono Coordinator

Volunteer of the Year Award – Jeff Zalasky, Esq.

Jeff is not a Florida attorney.  Jeff is a prominent attorney who 
has practiced in Minnesota for 40 years.  Jeff participated in 
starting three very successful companies and helped determine 
the legal, accounting and marketing needs. He has extensive ex-
perience in Business Entity Formation; Financing; Partnership 
Agreements; Purchase Agreements; Preparation of Employee 
Handbooks; Contracts; Employment Agreements and Promis-
sory Notes. Jeff became connected to our Legal Aid program 
through his volunteer service with the Naples Chapter of 
SCORE.  Utilizing his expertise in employment law, he has been 
working extensively with Carol O’Callaghan and others to revise 
and update Legal Aid’s employee handbook and has provided 
valuable insight on several Human Resource related topics.  Jeff 
also met with LASCC staff members in LASCC’s Development 
unit with another colleague at SCORE to offer ideas regarding 
branding and marketing.  Jeff continues to volunteer and pro-

continued next page
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vide services on the handbook and updating policies and has 
put in a substantial amount of time to date working with Carol. 

Legal Aid quote of thanks:  “Jeff has been invaluable to me and 
Legal Aid by helping us to modernize our employee handbook 
and much more.  He has worked extremely hard, and by freely 
giving of his skill and experience he has helped is to modernize 
our policies and incorporate best practices to help our program 
to continue to grow and flourish.  Jeff truly deserves this award, 
and Legal Aid would also like to thank and recognize the Naples 
Chapter of SCORE for all their support.”  –Carol O’Callaghan, 
Managing Attorney, Legal Aid Service of Collier County

Congratulations to Bonie Scarlett Montalvo Navarette, Esq. – 
‘Attorney of the Month’

Legal Aid is proud to announce that Bonie Scarlett Montalvo 
Navarette, Esq., has been selected as Legal Aid Service of Col-
lier County’s ‘Attorney of the Month’ for March, 2018.  Bonie is 

Legal Aid Notes  from page 10

Reserve your ticket or 
sponsorship today!
Please join us in celebrating 10 years of Legal 
Aid Service of Collier County serving the 
legal needs of the poor in our community by 
supporting our mission through the Barrister’s 
Bash!  All members of the Bench, Bar and public 
are cordially invited to attend this fun event – 
which has become the signature annual social 
event for the local legal community!  This special 
evening includes great food (a three course 
gourmet dinner with complimentary glass of 
wine), ample time for socializing and networking, 
great silent auction items to bid on, and a chance 
to honor those who have made outstanding 
contributions to our local community through 
Legal Aid.

Sponsorship Levels *
Visionary Level - $3,500
Ambassador Level - $2,500
Leadership Level - $1,500
Partner Level - $1,000
Advocate Level - $500

*All sponsorship levels include tickets to the 
Barrister’s Bash, and other benefits which vary 
by level.  Contact Jeff Ahren at Legal Aid for 
full details at (239) 298-8130, or email jahren@
legalaid.org.

Order your tickets to the ‘Bash’ today!  Call (239) 
298-8138, email lmeester@legalaid.org, or order 
online at www.legalaid.org/collier.

an Associate in the law firm of Wood, Buckel & Carmichael in 
Naples.

Bonie graduated in 2016 from the University of Florida, Fredric 
G. Levin School of Law, and was admitted to The Florida Bar 
later that year.  Bonie has graciously accepted several pro bono 
assignments from Legal Aid and the Collier Lawyers Care Pro 
Bono Program, creating Wills and basic estate planning docu-
ments for low income clients in need of these important docu-
ments.  “We are so proud of Bonie, giving back through pro 
bono service as a young lawyer,” states Jeff Ahren, Legal Aid’s 
Director of Development and Pro Bono Coordinator.  “We had 
a few time sensitive matters that required handling, and Bonie 
jumped right in and started handling these assignments.  We 
hope more attorneys of all ages and levels of experience follow 
her great example.  She is very deserving of this award.”  Please 
join us in congratulating Bonie as Legal Aid’s ‘Attorney of the 
Month’ for March, 2018!

mailto:lmeester%40legalaid.org?subject=Barristers%20Bash
http://www.legalaid.org/collier
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Collier County Bar Association Board of Directors
2018-2019 Slate of Candidates

Below (and on the next page) please find the brief biographies of each of the eight candidates for our 2018-2019 board of directors.  There will be 
four open positions for the election, which will commence on April 10th.  The electronic ballot will be sent at that time.  Please note that you must 
be a current CCBA regular, government or honorary member to cast a vote.  You must sign in through the website to do so in order to preserve the 

sanctity of the voting process.  All ballots are anonymous.  Paper ballots are available upon request.  The election ends at 11:59 p.m. on May 7th.

AL ALGUADICH has been a 
resident of Southwest Florida 
for 25 years and knows the 
importance of community. 
After studying law at Stetson 
University, he began his solo 
practice focusing in marital 
and family law and counseled 
indigent parties through 
dependency proceedings in 
Collier County. His pursuit 
to equitably resolve his 
clients’ cases provided him 
an opportunity to join Long, 
Murphy & Long, P.A., and he 
has since partnered with John 
S. Long and opened Long & 
Alguadich, PLLC to continue 
helping people navigate their 
family law matters. 
In addition to his professional 
accomplishments, Al served 
on the Board of Directors for 
LARC, Inc., helping individuals 
with developmental disabilities 
with their various needs and 
services. He also served in a 
chair capacity for the Family 
Law Section of the Collier Bar. 
In his free time, Al loves 
spending time with his wife, 
Jacqui, and their one-year old 
daughter, Fiona. He is also an 
avid bowler and golfer.

CHRIS DONOVAN is Florida Bar 
Board Certified in Appellate 
Practice. Since moving to 
Naples 12 years ago, he has 
focused exclusively on state 
and federal appeals and aiding 
trial attorneys in preparing 
their cases to better their 
appellate odds.
Chris is also highly involved 
in the legal community. He 
served the past two years as 
CLE committee chair for the 
Florida Bar’s Appellate Practice 
Section and is its incoming 
Secretary-Treasurer. Locally, he 
is the Michael R.N. McDonnell 
Inn of Court’s President-elect, 
a board member of the CCBA 
Trial Law Section, and past 
President of the CCBA’s Young 
Lawyers Section. Since 2009, 
Chris has also served as the 
CCBA’s liaison to the Second 
District Court of Appeal. In 
this capacity, he coordinates 
the annual DCA dinner with 
the Court and moderates its 
biennial appellate seminar.

MIKE HOPKINS is a criminal 
defense/appellate attorney, 
with attorney Jerry Berry 
since 2006.  He began his 
legal career as a Naples 
prosecutor.  Mike serves on 
the board of directors of 
the Florida Association of 
Criminal Defense Lawyers, 
and as president of the 
Collier County Association of 
Criminal Defense Lawyers.  
He maintains membership 
in The Florida Bar Criminal 
Law Section, ABA, and is 
an active CCBA member. 
Mike volunteers with Justice 
Teaching Program in schools, 
pro bono work, mock trial, 
and St. Matthew’s House. 
He graduated from Indiana 
University-Bloomington 
School of Law (J.D.), serving 
on Moot Court Board and 
a law journal; and holds a 
graduate degree in School 
Administration (M.Ed., Murray 
State University).

ROBERT E. DOYLE, JR. (Robin)  
enjoys the professional 
experience of working with 
colleagues in the CCBA.  He 
believes the practice of law 
is constantly changing and 
it is rewarding to work with 
the dedicated members of 
the board to make the bar 
association effective and 
relevant to the membership. 

His years of experience as 
a trial lawyer and, more 
recently, as a full-time 
mediator and arbitrator have 
given him a long-term view 
of the practice of law.  To be 
successful requires that we 
continue to learn.  Currently 
he is learning through service 
as a member of the Board 
of Overseers for Stetson Law 
School and as a member 
of the National Academy of 
Distinguished Neutrals.  He 
hopes to continue to learn 
and to share what he has 
learned with others. 

Robin believes that our Bar is 
most effective when it is an 
advocate for lawyers and for 
our legal system and when 
it provides opportunities for 
lawyers to learn and to share 
their skills in the community. 
Together we can make a 
difference for our colleagues 
and for people who need legal 
assistance. continued next page
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Collier County Bar Association Board of Directors
2018-2019 Slate of Candidates

continued

RACHEL KERLEK is a partner at 
Woods, Weidenmiller, Michetti 
& Rudnick.  She practices civil 
litigation, including trust/
probate, real estate, and 
business disputes.  Previously, 
Rachel was an Assistant Public 
Defender. A Past President of 
the Young Lawyers’ Section, 
an active member of the Trial 
Lawyers’ Section and a current 
Director of the CCBA, Rachel 
has been a dedicated member 
of the CCBA since she began 
practicing in Naples in 2008.  
Rachel is also a Director of 
the Collier County Women’s 
Bar Association, a graduate of 
the GAIN Class of 2016, and 
a member of the Shelter for 
Abused Women and Children’s 
Planned Giving Advisory 
Council.

JAMIE SCHWINGHAMER 
concentrates her practice 
in the areas of estate and 
trust litigation and elder 
guardianship law.  She 
has extensive experience 
representing her colleagues 
in Collier County through her 
work on the Board of Directors 
of the Collier County Woman’s 
Bar Association.  Jamie also 
represents her colleagues in 
the 20th Judicial Circuit as 
an At Large Member of the 
Florida Bar Real Property, 
Probate & Trust Law Section 
Executive Council.  She is 
trustworthy, candid and strives 
for excellence.  If elected, Jamie 
will work diligently to promote 
our profession in the Collier 
County community. 

MICHAEL TRAFICANTE is a 
shareholder in the Litigation 
Practice Group at Grant Fridkin 
Pearson, P.A.  He earned his 
J.D. in 2006, cum laude, from 
the University of Florida.  
Michael is AV-rated and has 
been recognized in the Best 
Lawyers of America in the area 
of Litigation-Real Estate.  He 
concentrates his practice in 
complex commercial litigation.  
Michael is currently a director 
of the Collier County Bar 
Association, past-president 
of the CCBA Trial Lawyers 
Section, past-president of 
the CCBA Young Lawyers 
Section, member of the Legal 
Aid Service of Collier County 
Fundraising Development 
Board, past board member 
of the Collier County Bar 
Foundation, 2-time chair of 
the American Cancer Society, 
Relay for Life of Naples, past 
graduate of Gain of Naples, 
a volunteer with both the 
Champions for Learning 
and Junior Achievement 
of Southwest Florida, and 
member of the American 
Inns of Court, Thomas S. Biggs 
Section.

JAMES STEWART has been 
an Assistant State Attorney 
in Collier County since 2007. 
He is currently the county 
court chief, responsible for 
supervising and training the 
attorneys in our misdemeanor 
and juvenile divisions.  Prior 
to that he was a prosecutor 
in the felony division for 
approximately seven years. 
James serves on The Florida 
Bar’s Criminal Procedure Rules 
Committee, and is a member 
of the Michael R.N. McDonnell 
Chapter of the American Inns 
of Court.  He has served as a 
volunteer judge at the Mock 
Trial competition and for the 
Collier County Teen Court 
program.  He and his wife 
Ashli have two children, ages 
4 and 1.
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By Yale T. Freeman, Esq.COMMUNITY   OUTREACH

ACLU: stand up and be counted
“The ACLU has been the pre-eminent protector of the individual liberties protected by the 
Bill of Rights. Today, when there are many other legal organizations and public interest law 
firms that focus on constitutional issues and the rights of individuals, it can be easy to over-
look the role that the ACLU played in defining how Americans understand individual liberty. 
We sometimes forget that the U.S. Constitution is not self-enforcing; that is, unless a lawsuit 
is brought that successfully asserts that a governmental action violates the Constitution or 
Bill of Rights, nothing will happen, and the violation will continue. That means that violations 
of the rights of people who cannot afford to hire a lawyer will not be redressed.

 In the 1920’s, when the ACLU was founded, there were no organizations willing to repre-
sent people without charge in order to insure government compliance with the Constitution 
and Bill of Rights. The ACLU represented workers trying to form unions, and was virtually the 
only predominantly white organization to oppose racism and denounce the then-resurgent 
Ku Klux Klan. The organization has been instrumental in a majority of important Supreme 
Court cases protecting free speech, religious liberty, due process and other important rights.” 
Sheila Seuss Kennedy October, 2017

Now Is Your Chance to Stand Up and Be Counted.

Collier County is experiencing an increase in complaints being filed by our fellow residents 
with the ACLU. We have a viable Chapter here in Collier, and we have a small, but experi-
enced Legal Panel. What we need, in addition to new members for our Chapter, are local 
attorneys willing to help us when it becomes imperative that we litigate. 

If you can make the time, our Chapter can provide free training and expertise you might need. 

This is a chance for younger associates to get litigation experience. For more seasoned at-
torneys, this is your chance to make a difference in the community in which you live and work.

You might ask, why should I, as an attorney, join the ACLU of Florida? The American Civil 
Liberties Union (ACLU) is our nation's guardian of liberty, working daily in courts, legislatures, 
and communities to defend and preserve the individual rights and liberties guaranteed to all 
people in this country by the Constitution and laws of the United States. This is the simple 
mission of the ACLU, and it should appeal to all of us. 

If you are interested in becoming active with our Collier County Chapter, please contact the 
Chair of our Legal Panel, Yale T. Freeman, ytfreeman@ytfreemanlaw.com or call Mr. Freeman 
at 239-530-2500. 

mailto:ytfreeman%40ytfreemanlaw.com?subject=ACLU
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EXECUTIVE    DIRECTOR’S UPDATE

We can “catch” excellence
Perfection is subjective.  It’s also impossible to achieve and is highly over-rated.  Im-
perfections make us more interesting, more compassionate…..more human.  Despite 
that it is the topic of many conversations, especially among the driven professionals 
in our association.  I recently came across a quote from Vince Lombardi that states, 
“Perfection is not attainable, but if we chase perfection we can catch excellence.”

I like the idea of “catching” excellence – like a cold but in a good way. And I think it’s 
true of the members of our association.  Many of our attorneys are the epitome of 
professionalism and skill.  They set a high bar that the rest of us strive to achieve.  
Surrounding yourself with people who care so much about what they do is both an 
inspiration and a driving force.  

Several times per year we have the opportunity to recognize individual members for 
all that they do professionally.  The Law Week Luncheon is one such opportunity as 
it’s where we present the Medal of Honor Award for an attorney who demonstrates 
the rule of law both personally and professionally.  We’ve had many outstanding hon-
orees at past luncheons, and judging from the caliber of nominees thus far (at the 
time of this writing the selection has yet to be made) this year will be no different.  

We’ve added a second award to this year’s luncheon.  The Foundation Service Award 
will be given to an attorney who gives back to the community in an impactful way.  We 
have so many members who serve on charity boards, or donate their time and knowl-
edge to support our community.  This award is a way to acknowledge that service and 
its importance to our association and to the reputation of lawyers in general.  

Honoring such individuals is a wonderful acknowledgement of what they do, but it’s 
also a tad self-serving – at least it is for me.  The chance to hear what’s possible 
inspires me to do more, to be more.  I hope you can join us at the Country Club of 
Naples on Friday, April 13th to honor these exemplary examples of all that is good 
about practicing and living in Collier County.  Florida Bar President, Michael Higer, 
will be our speaker that day.  Come be greedy with me and soak up the inspiration.  

By Lisa A. Terwilliger, Executive Director
Collier County Bar Association
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http://avemarialaw-estate-planning.avemarialaw.edu/
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By The Honorable David Friedman
Magistrate, 20th Judicial CircuitVIEW FROM    THE BENCH

From the Naples Magistrates
On behalf of the Office of the Magistrate in the Collier County Courthouse allow me to take 
this opportunity to thank the Circuit Court Judges who have given us their support all these 
years.  Also, we want to thank the local bar for acknowledging us when we join in local bar 
functions.  And not least we want to thank Sherry Lucas and Pamela Retz for being terrific 
assistants to the three of us.

In December I started my twelfth year as a General Magistrate.  I am a graduate of the Univer-
sity of Miami Law school.  Magistrate Amy Ellis is in her ninth year and graduated from the law 
school at the University of Florida.  Magistrate Maria Dente is in her sixth year and graduated 
from the law school at Florida State University.

Currently each of us is using as a calendaring system the Judicial Automated Calendaring 
System.  The link to JACS is found on the right side of the home page for the 20th Judicial 
Circuit.  Depending upon whether the hearing is a family, probate or a civil hearing, careful 
review of the Order of Referral and Recommended Order should be undertaken prior to 
submission.  Counsel and staff will often benefit from a review of the JACS instructions for 
the Magistrate conducting the hearing. Copies of proposed Recommended Orders and Or-
ders Adopting can also be found on the JACS instruction page as well as on the 20th Circuit 
Website (https://www.ca.cjis20.org) 

Each of the three Magistrates has different assignments in accordance with the current 
needs of the Circuit Court Judges.  

Magistrates Dente and Friedman alternate covering involuntary commitment proceedings 
pursuant to Chapter 394, known as the Baker Act.  We travel to the David Lawrence Center 
to conduct those hearings twice per week.  Magistrate Friedman covers even numbered 
months and Magistrate Dente the odd numbered months.  Magistrate Ellis covers all involun-
tary commitment proceedings pursuant to Chapter 397, known as the Marchman Act.  Those 
hearings occur twice per week on Wednesdays and Fridays.

As of the first of this year all guardianship and incapacity hearings under the Probate Code 
and Probate Rules are conducted by Magistrate Dente on Thursday afternoons. 

Magistrate Dente handles all referrals in family law cases from Judges Krier and Foster.  Since 
Judge Foster is the Unified Family Court Judge, most of the family cases come from Judge 
Krier, All family law referrals from Judge Evans are handled by Magistrate Ellis.

Magistrate Ellis conducts probate hearings referred by Judge Brodie and Magistrate Fried-
man conducts probate hearings referred by Judges Shenko and Hayes. (All cases with a case 
number ending in CP). 

Magistrate Friedman conducts all hearings in civil matters (all cases with a case number end-
ing in CA). 

We always welcome the opportunity to serve the needs of parties and counsel desiring an ef-
ficient, experienced and accessible quasi-judicial officer in any matters referred by the Court 
with the consent of the parties.   Thank you the members of the Collier County Bar for all of 
your support over these years. 
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40 Years on the Bench
By Judge Michael T. McHugh
Chief Judge, 20th Judicial Circuit

Forty years ago, a very 
young man woke up 
and began his journey 
in the Judiciary.  On 
March 16, he woke up 
and headed to a court-
house that bears his 
name.  It isn’t often that 
someone receives the 
honor of having a pub-
lic building named af-
ter them; it is less often 
that it happens while 

you still work in that building.  Hugh Hayes is the lon-
gest serving Judge in the State of Florida and March 
16, 2018 marked his fortieth anniversary as a Judge.  
But Hugh Hayes has not simply served for 40 years, he 
has excelled and been the model of what a great Judge 
should be.  He was Chief Judge when I was appointed 
and made my transition from private practice to the ju-
diciary seamless.  When practicing in front of him, and 
now as a colleague, I have always been impressed by 
the way he handled himself and the respect he brought 
to the office.

When looking at information about Judge Hayes, I ran 
across the following blog, and out of all the articles and 
stories out there about him, I thought that it was simple, 
to the point, and very effective in summing up what we 
all have learned about Judge Hayes over the years:

JUDGE HUGH HAYES 
Officer Gerard Rittersdorf came into my 
office at the Naples Police Department 
and dropped a bomb. "Just gave that 
new Judge a traffic ticket," he said. The 
new judge was a young Hugh Hayes. 
Although giving a judge a traffic citation 
was perfectly legal, it was considered bad 
form. At least. This was a person we were 
going to have to work with and, consider-
ing the egos of some judges, crapping in 
their flathat could have disastrous consequences.

But Rittersdorf was famous for arresting those who 
usually received special consideration. He'd arrested a 
local priest for DWI. Twice. And, although only giving 
him a warning ticket, had lectured our boss, the City 

The Honorable Hugh Hayes
Circuit and County Judge, 20th Judicial Circuit • Collier County

Manager, at a traffic stop. "You think you being the City 
Manager impresses me, think again."

"I thought, after I'd given the Judge the ticket, maybe 
I should tell you about it," Rittersdorf said. Yep, so I 
could get a head start on looking for a new job.

Just about then, my secretary, Shirley, came in and 
said, "Judge Hayes is out here and wants to see you."

"Well," I told Rittersdorf, "I guess we're gonna find out 
real quick what kinda man we have for the new Judge." 
I told Rittersdorf to go back to his duties and I'd take 
care of it. Reluctantly.

Judge Hayes came into my office. I'd met him before, 
but we weren't friends or close associates. He came 
right to the point. "One of your officers just gave me a 
traffic ticket and I want to know where I pay it."

"Well, uhhhhh. . ." I muttered, trying to read his attitude.

"No, I was speeding," he said, "and I deserved a ticket. 
Your officer did exactly the right thing. I'm going to be 
presiding over a court that will hear cases just like this. 
And if I can't be fair in my own case, how could I be ex-
pected to be fair in anyone else's." And pay up he did.

That day I formed an opinion of Judge Hugh Hayes. 
This time they got it right. A good, decent, intelligent, 
and equitable man. Just what a judgeship requires.

We found out later he could sure come in handy in oth-
er situations. Once, while presiding over a case with 
a rowdy defendant, the defendant went nuts and at-
tacked the bailiff. The defendant was strong and mean 
and violent and the bailiff was having a time with him. 
Thankfully, help was on the way. The bailiff was dumb-
founded to see his assistant was the Honorable Judge 
himself, piling on the rowdy defendant and helping to 
subdue him.

Yep, I found out about 
Judge Hugh Hayes years 
ago and have never had 
reason to change my opin-
ion of him. The perfect man 
for the job.

I just wanted to make sure 
that everyone was aware of 
this very impressive mile-
stone.  And if you were won-
dering, yes, Reubin Askew 
is the governor who signed 
Judge Hayes’ appointment back in 1978.  

Congratulations Judge Hayes, for 
an incredible 40 years.
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By Christopher D. Donovan, Esq.
Partner, Roetzel & Andress

Isaac Newton’s Third Law of Motion posits that for every action, there is an equal and op-
posite reaction. The same is generally true for the canons of interpretation. These unwritten 
rules have been passed down through the common law as a means of bridging the divide 
between what lawmakers, transactional attorneys, and their clients intend when they write 
legal documents and how judges, trial lawyers, and disgruntled clients read those documents 
when things go awry. 

But the division in meaning is great, and these canons are not perfect. For every canon fa-
voring one meaning, there is usually another favoring a different meaning. Still, they are all 
we have for divining intent. Litigators and transactional attorneys need to know the canons, 
understand them, and have them on hand whenever litigating or drafting legal documents. 

This article summarizes my five favorite canons and their countercanons. This is, of course, 
not an exhaustive list. For more comprehensive discussions, I recommend Antonin Scalia & 
Byran A. Garner’s Reading the Law: The Interpretation of Legal Texts (West 2012); 11 Fla. Jur 
2d Contracts 139–174 (2018); and 48A Fla. Jur. 2d Statutes 108–196 (2018).

1. The plain language controls—almost always.

No canon is more important than this one: a legal text’s plain language is the first—and often 
final—source of a drafter’s intent. Rollins v. Pizzarelli, 761 So. 2d 294, 297–98 (Fla. 2000). After 
all, we, as readers, can never truly know what a drafter subjectively intended because we are 
not mind readers. See Gendzier v. Bielecki, 97 So. 2d 604, 608 (Fla. 1957). The written text is 
the only objective manifestation of the drafter’s intent. Id. at 608–09.

Thus, courts will generally use the literal meaning of a legal text’s words. Alligood v. Florida 
Real Estate Comm’n, 156 So. 2d 705, 707 (Fla. 2d DCA 1963). Unless specially defined by the 
text, courts will give the drafter’s words their dictionary meanings. Gordon v. Regier, 839 So. 
2d 715, 718 (Fla. 2d DCA 2003). Drafters should have both Black’s Law Dictionary and a stan-
dard dictionary on hand to ensure the words accurately convey the drafters’ intended mean-
ings. See Snow v. Ruden, McClosky, Smith, Schuster & Russell, P.A., 896 So. 2d 787, 791 (Fla. 2d 
DCA 2005) (presuming drafters know the meaning of the words they use).

This plain-language canon is the gateway to all other interpretative canons because if the 
drafter conveyed a clear and definite meaning through unambiguous language, then a reader 
need not interpret anything: he or she merely applies the text as explicitly written. Rollins, 
761 So. 2d at 297. Courts can only resort to other canons when the legal text is ambiguous. 
Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 454 (Fla. 1992). 

Litigators cry ambiguity at every turn. Although most English sentences contain some level of 
uncertainty, the interpretative canons are reserved for when a fair reading of the text leaves 
genuine doubt. Fajardo v. State, 805 So. 2d 961, 963–64 (Fla. 2d DCA 2001). Failing to define 
a term or anticipate a particular situation does not, standing alone, make a text ambiguous. 
Gov’t Employees Ins. Co. v. Macedo, 228 So. 3d 1111, 1113 (Fla. 2017); Forsythe, 604 So. 2d at 456. 
Ambiguity exists only when a provision can reasonably be read in two different ways. Heart of 
Adoptions, Inc. v. J.A., 963 So. 2d 189, 198 (Fla. 2007) (illustrating this).

The counter to this plain-language canon is the absurdity doctrine, which allows using the 
other interpretative canons to discern intent when a literal reading would lead to an absurd 
or ridiculous result. Green v. Dep’t of Highway Safety & Motor Vehicles, 905 So. 2d 922, 923 
(Fla. 1st DCA 2005). For example, literal readings that render a statute unconstitutional trig-
ger this doctrine. Id. 

GUEST     EDITORIAL
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continued page 21



Adverse Witness, April 2018 Page 21

But this doctrine should be used cautiously. Nassau County v. 
Willis, 41 So. 3d 270, 279 (Fla. 1st DCA 2010). Otherwise, a court 
may override the parties’ right to make contracts (even improvi-
dent ones) or override the legislature’s will in violation of the 
separation-of-powers doctrine. Id.; Gibney v. Pillifant, 32 So. 3d 
784, 785 (Fla. 2d DCA 2010). As one court explained, the “ab-
surd result” must be “so clear as to be obvious to most anyone.” 
Nassau, 41 So. 3d at 279. That’s a tough standard. Typically, the 
plain language will control despite the result.

2. Texts must be read together as a whole. 

Another canon cherished by litigators is the in pari materie can-
on, which requires reading all parts of a legal text as a whole to 
achieve a consistent objective. Forsythe, 604 So. 2d at 454–55. 
This canon ensures that all provisions in a text are given mean-
ing. Id. at 455–56. It is bottomed on the assumption that drafters 
do not intend to include useless terms or provisions. Heart, 963 
So. 2d at 198–99.

But even this canon has its limitations. For example, like most 
interpretative canons, the in pari materia canon is only proper 
when the legal text is ambiguous. Heine v. Lee Cnty., 221 So. 3d 
1254, 1258 (Fla. 2d DCA 2017). The canon applies only when the 
different provisions “deal with the same specific subject or with 
subjects so connected that the meaning of the one informs the 
other. Brown v. State, 848 So. 2d 361 (Fla. 4th DCA 2003). Fi-
nally, the canon also does not authorize grafting elements from 
one subsection into a different subsection even if the sections 
are related. State v. Bradford, 787 So. 2d 811, 819 (Fla. 2001).

3. The expression of one thing implies the exclusion of another.

Also known as “expressio unius est exclusio alterius,” this canon 
draws a negative inference between what was said and what 
was not said. If the text mentions a certain scenario or remedy, 
then readers can infer that the drafter intended to cover only 
the mentioned scenario or remedy, but no others. 

For example, if an arbitration clause allows parties to sue for 
injunctive relief to prevent unauthorized disclosure or use of 
proprietary information—but no other claims are mentioned—
then a court will assume that the parties intended injunctions 
to maintain the status quo during an arbitration for only the two 
specified claims, but no others. Sprint Corp. v. Telimagine, Inc., 
923 So. 2d 525, 527 (Fla. 2d DCA 2005).

The canon rests on the theory discussed in the first section: the 
written text reflects the objective manifestation of the draft’s 
intent. See Gendzier, 97 So. 2d at 608. It assumes that compe-
tent people know how to express themselves—as illustrated by 
what the text specifically said. Rollins, 761 So. 2d at 298. Omis-
sions are assumed intentional because readers cannot know 
the drafter’s secret, unexpressed intent. Gendzier, 97 So. 2d at 
608–09; Peterman v. Floriland Farms, Inc., 131 So. 2d at 479, 480 
(Fla. 1961).

There is, however, case law cautioning against the strict use of 
this canon because often the exclusion results from “inadver-
tence or accident” or would “lead[ ] to inconsistency or injus-

tice.” E.g., Smalley Transp. Co. v. Moed’s Transfer Co., 373 So. 
2d 55, 56–57 (Fla. 1st DCA 1979). For example, if a beachside 
restaurant had a sign that said, “No shoes, no shirt, no service,” 
it would be unreasonable to assume that the restaurant would 
still serve you if you had shoes and a shirt on, but no pants. See 
Scalia & Garner, supra ¶ 3, at 108. The vast majority of cases 
though will assume omissions were intentional, leaving the legis-
lature to remedy the omission and refusing to save parties from 
the unintended consequences of their bad bargains. 

4. Words, words, words: what do they all mean? 

Besides using a dictionary, there are three other related can-
ons for determining the meaning of particular words or phrases. 
Of course, all three apply only when the plain language is am-
biguous; they cannot be used to create ambiguity. See State v. 
Hobbs, 974 So. 2d 1119, 1121 (Fla. 5th DCA 2008). 

The first subcanon is noscitur a soccis, which means that a word 
is known by the company it keeps. This canon looks to other 
words used in a string of concepts to determine the drafter’s 
overall intent. Nehme v. Smithkline Beecham Clinical Labs., Inc., 
863 So. 2d 201, 205 (Fla. 2003). For example, if a statute strings 
together concepts like “fraud, concealment, or intentional mis-
representation of fact,” then courts may broadly include other 
intentional acts, but read the statute as excluding negligent acts 
since the expressed concepts involve some level of knowledge 
or intent. Id. This canon typically tempers one term’s potentially 
broad meaning to ensure it remains consistent with its accom-
panying words. See Chancellor Media Whiteco Outdoor v. Dep’t 
of Transp., 795 So. 2d 991, 998 (Fla. 5th DCA 2001).

The next subcanon is ejusdem generis, which means “of the 
same kind, class, or nature.” This canon states that when a 
general phrase follows a list of specific items, then the general 
phrase is read to include only items similar in kind or class as 
the specifically listed terms. State v. Hearns, 961 So. 2d 211, 219 
(Fla. 2007). If this canon sounds similar to the last canon, it is. 
This canon is derived from the nascitur a soccis canon. Hobbs, 
974 So. 2d at 1122. But the ejusdem generis canon only applies 
when the text contains a list that culminates into general, catch-
all phrase. Id. For example, if a statute states that a “confession 
may be used when the victim is incapacitated, disabled, under 
the age of twelve, or otherwise unavailable to testify,” then 
courts may temper the latter phrase as including only instances 
of unavailability similar to those listed—such as if the victim is 
incompetent—but not unavailability such as the witness taking 
a vacation. See id.

The final subcanon concerning the meaning of words states 
that using different words in different portions of the same text 
presumes that the drafter intended different meanings. Rollins, 
761 So. 2d at 299. In contrast, using the same words in different 
portions presumes that the drafter intended the same meaning 
to apply. Hearns, 961 So. 2d at 217. This canon does not have a 
formal name. I call it the consistency canon because it shows the 
importance for being consistent and using different words only 
when intending to express different meanings.

Five common canons  from page 20
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5. Finally, a specific provision generally controls over a more 
general provision dealing with the same subject.

The final most common canon is the general/specific canon, 
which is also known as generalia specialibus non derogant. 
Scalia & Garner, supra ¶ 3, at 183. This canon provides that “a 
specific provision dealing with a particular subject will control 
over a different provision dealing only generally with that same 
subject.” Kel Homes, LLC v. Burris, 933 So. 2d 699, 703 (Fla. 2d 
DCA 2006). For example, a statute addressing the mandatory 
minimum sentence for committing a crime with a firearm would 
control over a statute generally addressing mandatory minimum 
sentences for all crimes. McDonald v. State, 957 So. 2d 605, 611 
(Fla. 2007).

This canon only applies, however, when the general and spe-
cific provision covering the same subject are in hopeless con-
flict. State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 1067, 
1073 (Fla. 2006). If they are not in conflict, then they should be 
applied in harmony as written. But if they are in conflict, then 
the specific serves as an exception or qualification of the more 
general to the extent of the conflict. Freeman v. State, 969 So. 
2d 473, 477 (Fla. 5th DCA 2007)

This sums up my top five canons of interpretation. Given the 
disconnect between what people say and what people hear, 
there are many other canons and countercanons that can shift 
meaning to favor one side or the other. The paramount canon is 
always: what does the text say? If that can be reasonably under-
stood by using a dictionary, then the drafter’s subjective intent 
doesn’t matter; the text should simply be applied as written.

Chris is Florida Bar Board Certified in Appellate Practice and 
a partner at Roetzel & Andress. His practice focuses solely on 
appellate and original jurisdiction proceedings. Follow him on 
Twitter at @AppellateGuru.

“Let me think about that.”
“Well, actually, this is what happened.”
“I’m really not sure about that.”
“I don’t understand why you asked that question.”

Second, look at the manner in which the witness answers the 
questions.  Of course, a witness may be truthful, yet exhibit 
signs of uneasiness and may just be scared or anxious by hav-
ing to testify before a group of strangers in a courtroom.

But here are some clues to look for:

1. Does the witness make eye contact with the jury or the 
attorney asking the questions?

2. Does the witness appear to be looking to someone else 
for an answer?

3. Does the witness hesitate in answering the questions?

4. Does the witness stutter or stumble in answering the 
questions?

5. Does the witness pause too long before answering?

6. Does the witness evade the question?

7. Does the witness give an unresponsive answer? 

8. Does the witness try to blame someone or something 
else for what happened?

9. Does the witness change the question asked?

10. Does the witness refuse to answer “yes” or “no?”

11. Does the witness “change the subject” in answering the 
question. 

12. Is the witness withdrawn or combative in answering the 
question?

13. Is there a change in the rate of speech, tone of voice, 
posture, or gestures?

14. Does the witness express disgust at the question?  “How 
dare you suggest I did that?”

Finally, look at physical body language:

1. Does the witness cross his/her arms?

2. Does the witness cover his/her mouth with their hands?

3. Does the witness blink his/her eyes excessively?

4. Does the witness back away from the microphone?

5. Does the witness touch his/her mouth, rub his/her head 
or face, rub his/her hands on the knees or otherwise fidg-
et.

Of course, there is no “magic answer” in determining if a 
witness is being truthful, but all of these factors may help in 
judging the credibility of the witness. 

I hope you find this brief article helpful in your next trial.   
And in preparing your client or a witness to testify at a depo-
sition or trial.

Prior to becoming a Circuit Judge in 2004, Judge Hardt’s law 
practice was concentrated in the areas of personal injury, 
commercial and probate litigation.  He was board certified 
by The Florida Bar as a Civil Trial Lawyer and as a Business 
Litigation Attorney.  He was also certified by the Florida Su-
preme Court as a Circuit Court Civil Mediator and Circuit 
Court Arbitrator.  He received an ‘AV’ Preeminent rating from 
Martindale Hubbell.  Judge Hardt was an adjunct professor of 
law at Hodges University where he instructed courses in Civil 
Procedure, Torts, Criminal Law and Procedure, Evidence, Trial 
Practice, Alternative Dispute Resolution and Constitutional 
Law. He is a graduate of the University Of Wisconsin Law 
School where he was a member of the Wisconsin Law Review.  
Judge Hardt currently serves in the Felony Division in Collier 
County.  

Hardt of the Matter  from page 6
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MEDIATION & ARBITRATION

http://patrickneale.com
http://www.saadlegal.com
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MARITAL & FAMILY LAW

FOCUSING ON FAMILY LAW

Silverio & Hall
professional association

attorneys at law

225 EIGHTH STREET SOUTH
NAPLES, FLORIDA 34102

239-649-1001

CRIMINAL DEFENSE & PERSONAL INJURY

THE RITZ-CARLTON GOLF RESORT, NAPLES | HOTEL AMENITIES:

All of the 295 guestrooms and suites are luxuriously appointed and include:

Multi-line telephones with voice mail • Computer and fax hookups
High speed wireless internet access • Marble bathrooms

Once daily maid service  • Turndown service upon request
In-room safe large enough to accommodate a lap top computer
Complimentary use of Fitness Center • 24-hour Room Service

Executive Business Services • Concierge Services

Billing privileges and resort shuttle to The Ritz-Carlton, Naples
$25 per room per night plus 6% tax resort fee

*Rates are subject to availability*

The Ritz-Carlton Rewards is a luxury guest loyalty program that rewards 
its members for stays and provides access to extraordinary experiences. 
As a member you can earn points or airline miles during your stay at all 
participating hotels.  For more information and to enroll please visit us

at www.ritzcarltonrewards.com or 866-922-6883.

For information please contact:
Lisa Noonan , The Ritz-Carlton Resorts of Naples

Direct 239-598-6670 | Email Elizabeth.Noonan@ritzcarlton.com

http://verderamonunezlaw.com
http://www.napleslaw.com
http://napleslaw.com
http://silveriohall.com
http://ckblaw.com
mailto:elizabeth.noonan%40ritzcarlton.com?subject=
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FAMILY LAW

http://gfpac.com
http://henlaw.com
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MEDIATION & ARBITRATION

MEDIATION & ARBITRATION

http://heart.org/bloodpressure
http://www.doyleresolution.com
http://www.lpreina.info
http://floridaprobonomatters.org
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Motor Vehicle Accidents • Slip and Fall
Product Liability • Bicycle Accidents
Wrongful Death • Abuse/Molestation

Referrals Honored

5633 Naples Blvd., Naples, FL 34109
Tel. 239-598-3222

www.zelmanandhanlon.com

CRIMINAL AND PERSONAL INJURY LAW

http://zelmanandhanlon.com
http://zelmanandhanlon.com
http://donalddaylaw.com
http://www.hahnlaw.com/offices/naples
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WILLS, TRUSTS & ESTATES

http://lairdalile.com
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INSURANCE

http://ltcimarketplace.com
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BANKRUPTCY

PATENT/TRADEMARK LAW HOME HEALTH/NURSING

http://www.stephanycarr.com
http://www.livingstonloeffler.com
http://dallagolaw.com
http://cohenlaw.com
http://dialanurse.com
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Proud to serve as a gold sponsor of 
The Collier County Bar Association and

The Collier County Bar Foundation

3003 Tamiami Trail North, Suite 402 • Naples, Florida 34103
239-298-5200 • www.chtlegal.com

Coleman Hazzard Taylor
Klaus Doupé & Diaz, P.A.

A T T O R N E Y S  A T  L A W

LEGAL/NURSE CONSULTING BUSINESS LITIGATION

http://chtlegal.com
http://www.chtlegal.com
http://www.legalnurseconsultinginc.com
http://finemarkbank.com
http://edwardlarsenesq.com
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APPELLATE PRACTICE

MEDIATION & ARBITRATION

http://edwardlarsenesq.com
http://ralaw.com
http://quarles.com
http://wickersmith.com
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www.ThePrintShop.tv • 239-775-3553

By the box or by the case, 
printed in black or color.  
Simple or complex, even 
with a bleed, we’ve got 
envelopes. Commercial 
or social varieties from a 
small gift enclosure up to 
12" x15.5".  Give us a call 
for more information.

ALSO:Custom-imprinted pens, coffee mugs, notepads, letterhead .... and copies!

COURT APPOINTED RECEIVER

CYBER SECURITY

http://www.cl-law.com
http://theprintshop.tv
http://cancer.org
http://realestateadvisoryservices.co
http://ele-ment.com
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MEDIATION SERVICES

COURT REPORTING

http://www.blountmediation.com
http://vonahnassociates.com
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