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“Are You Even Reading This?” by Marc Huling

Two events coming up in early November

Make note of upcoming events

“Civility in Our Profession,” by The Honorable Joseph Foster

Camp Boggy Creek Challenge Ride

Classified Advertisements and Announcements

“Spotting a Potential Class Action or Mass Tort Case,” by Peter Cambs, Esq.

Looks like the kids took all the prizes!

If you weren’t there, we missed you!

On t h e c ov e r:
Vietnam Veterans
Memorial at
Washington, D.C.

Vietnam Veterans Memorial at Washington, D.C., submitted by Lisa
Mead. For more information, visit https://washington.org/DC-guideto/vietnam-veterans-memorial or click on the cover photo.
If you have a picture (old or new) that you’d like to submit for consideration as cover art for the next issue of the Adverse Witness, please
forward a JPG image to Lisa Mead lmead@colliercountybar.org
along with a brief description of the photo. If yours is selected, you’ll
receive a shout out in the Adverse Witness.
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PRESIDENT’S MESSAGE

By Marc Huling, Esq.

Are you even reading this?
I believe that one of the hardest things I have to do as President of the Collier
County Bar Association is to write these President’s messages! Heading into my
term as president I was aware (from comments made in many previous president’s
messages) that drafting the monthly president’s message is one of the more lamentable aspects of the job. Most attorneys love a challenge.
The end of summer always leaves me strangely wistful. Perhaps it’s a remnant of my
school days, when the sticky heat of our Southwest Florida summers ushered in less
work and more play, and days began with the screech of cicadas instead of the ring
of the alarm clock. There was always a certain freedom associated with summer.

“... if you are
reading this,
thanks for
coming along
for the ride ...”

Each of the sentences above was totally plagiarized, without permission or notice,
from the very beginning of an October president’s message authored by four of our
recent past presidents. Does anyone know a good IP defense lawyer? In search of
inspiration, I began revisiting tales from the past and uncovered old articles that ring
true and seem more fun to read than ever. Maybe I was not really paying attention
before. This exercise brought up a childhood memory. One particular teacher gave
us long writing assignments for homework on a nightly basis. I was convinced that
there was no way she was reading all of the work. Therefore, to test my hypothesis, I
wrote in the middle of my homework assignment the following statement: if you are
really reading this please cross out this sentence. Dumb move. The sentence was
crossed out, and I had guaranteed that she was going to carefully read everything I
wrote from there on out. So if you are reading this, thanks for coming along for the
ride, and please cross out this sentence.
Having covered the lament of fall and president’s messages, let’s move on to some
business. The DCA dinner on October 13th was a fantastic evening. The Port Royal
Club was a wonderful venue, the weather was perfect, and we were treated to
amazing food. Donald Day was a worthy recipient of the Lion of the Law award.
Judge Casanueva swore in two new attorneys Josiah Wolfson and Esther Zuccaro.
Another round of thanks to Chris Donovan and Lisa Mead for all of their hard work
on that event. In addition, thank you to our sponsors. Sponsorship requests will
be included as a part of this newsletter, and we hope you will continue to support
the Bar Association.
Looking forward to winter, the Bar Association’s Holiday Party will be held on
December 8 at Naples Bay Resort from 6-8 p.m. Children always enjoy attending
the Holiday Party; their admission is free and there will be face painting, balloon
animals, magic, crafts, and I am even told that Santa will make an appearance. I am
hoping that this year we will have a bit of cool weather before the holidays. By the
way, the second paragraph above is my favorite, thank you Sonia. Enjoy the fall and
have a safe and happy Halloween.
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LEGAL AID NOTES

By Jeffrey A. Ahren

Breakfast fundraiser set for November 10
Breakfast Fundraiser to Benefit Legal Aid’s Immokalee Outreach Office
Thursday, November 10, 2016
Recently recognized by WGCU as a 2016 “Maker - Women Who Make Southwest
Florida”, Sr. Maureen Kelleher has been in ministry in Immokalee since 1984 as a Religious of the Sacred Heart of Mary and has headed Legal Aid’s Immigration Unit since
2004. Sr. Maureen chose Immokalee because of the large numbers of poor, migrant
farm workers residing there. In that time, Sr. Maureen has become an icon in the
Immokalee community, helping countless numbers of men, women, and children create better lives for themselves and the generations of people who came after them.
www.collierlegalaid.org/2016-immokalee-breakfast
Due to funding cuts by The Florida Bar Foundation, your help is needed more than
ever to maintain our office in Immokalee and the vital services provided by Sr. Maureen. Can we count on your support to keep our Immokalee office open in 2017?
Jeffrey Ahren
Director of Development
239-298-8130
jahren@legalaid.org
Logan Meester
Development Assistant
239-298-8138
lmeester@legalaid.org
Wendy Merida
Pro Bono Assistant
239-775-4982
wmerida@legalaid.org

Wills for Heroes
Nov. 5 • 10:00 am
Legal Aid Office

Annual Fall Breakfast
Thurs., Nov. 10, 7:30 am
Naples Hilton
Tickets $75 each
Call (239) 298-8138 or
lmeester@legalaid.org

Please support the vital work of Sr. Maureen and our other LASCC staff attorneys
in Immokalee by buying a ticket ($75), purchasing a table of 10 ($750), or becoming a
sponsor ($100) at our Second Annual Immokalee Office Breakfast Benefit being held
on Thursday, November 10, 2016 from 7:30 a.m. - 9:00 a.m. at the Hilton in Naples.
Please visit our website or call (239) 298-8138 for more details.
Wills for Heroes Pro Bono Event Set for November 5, 2016
In partnership with members of the Trusts and Estates Section of the Collier County
Bar Association, Legal Aid Service of Collier County will be conducting its annual
Wills for Heroes pro bono clinic to draft wills, living wills, and related basic estate
planning instruments for some of the “heroes” in our community, including local veterans, police officers, firefighters, and EMTs/first responders. The goal of Wills for
Heroes is to ensure that the legal affairs of these very special clients are in order to
protect them and those in their family - and to thank them for their service to our
local community and country.
Wills for Heroes will be held at the Legal Aid’s office (4436 Tamiami Trail East,
Naples, FL 34112) on Saturday, November 5, 2016 from 10:00 a.m. until 2:00 p.m.
If you know a hero who would like to participate in this wonderful event, please
direct them to our website where they can complete the intake application.
www.collierlegalaid.org/2016-wills-for-heroes
Legal Aid also wishes to thank attorney Kelley Geraghty-Price of Cohen & Grigsby
and Blake Kirkpatrick of Salvatori, Wood, Buckel, Carmichael & Lottes for their leadership in organizing this important event. Please support Wills for Heroes and help
us thank the brave men and women who keep us safe - both at home and around
the world!
Legal Aid’s Attorney of the Month – Elizabeth Wolt, Esq.
Legal Aid Service of Collier County proudly announces that Elizabeth Wolt, Esq.,
has been named as our organization’s ‘Attorney of the Month’ for October, 2016. Ms.
Holt operates a boutique law firm serving Collier and Lee counties, focusing her
See “Legal Aid Notes,” page 11
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MARK YOUR CALENDAR

Register for any event
through Lisa Mead.
Phone: 239-252-8711
lmead@colliercountybar.org
www.colliercountybar.org.

NOVEMBER
1 CCBA Board Meeting
CCBA Offices, 7:30 a.m.
CCB Foundation Board Meeting
CCBA Offices, 8:30 a.m.
Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $35
YL Happy Hour at Paradise Wines 5-7 pm
3 Trusts & Estates Luncheon
Northern Trust, 12:00 p.m.
This is a free event, please bring your own lunch

Event Policy
It is the policy of the
Collier County Bar
Association to request
that all reservations for
our events are placed at
least two days prior to the
event.
We are always willing
to accommodate our
members; however, event
sites must order food two
days prior to an event.
Also, it is the policy
of the Collier County
Bar Association to
issue refunds ONLY if
a member cancels a
reservation two days prior
to an event. If a member
cancels the day before,
or the day of an event, a
refund will not be issued.
We appreciate your
consideration of this
policy.

Adverse Witness, November 2016

4 Real Estate Landscape Seminar
Cypress Woods Country Club
7:30 a.m. – 12:00 p.m.
RE Members - $40; Non-members - $55

Not sponsored by the CCBA, but may be of
interest:
8 Inns of Court
The Club at Naples Bay Resort, 5:45 p.m.
11 CCBA Offices Closed for Veteran’s Day
11 Season Kickoff – sponsored in part by
the Young Lawyers
Naples Botanical Gardens
To benefit Collier County Honor Flight
Visit www.ypnaples.com for more details
Code “younglawyers” for a discount
17 CCBA Membership Luncheon
Kensington Country Club, 12:00 p.m.
Members - $20; Non-members - $35
18 Family Law Forum
Cypress Woods Country Club, 8am-4pm
FL Members - $125; Non-members - $150

8 Young Lawyers Board Meeting
Tacos and Tequila, 12:00 p.m.
Nov. 24 & 25 – CCBA Offices Closed for
Thanksgiving

DECEMBER
1 Trusts & Estates Luncheon
Northern Trust, 12:00 p.m.
This is a free event, please bring your own lunch

CCBA Holiday Party
The Club at Naples Bay Resort
6:00 p.m. – 8:00 p.m.
Adults - $25; children 12 and under are free

6 Trial Law Luncheon
Bonefish Grill, 12:00 p.m.
TL Members - $25; Non-members - $35

13 Young Lawyers Board Meeting
Tacos and Tequila, 12:00 p.m.

7 Family Law Brown Bag Lunch
Courthouse – room tbd, 12:00 p.m.

14 Trial Law Board Meeting
Sushi Thai, 12:00 p.m.

8 Real Estate Luncheon
Kensington Country Club, 12:00 p.m.
RE Members - $25; Non-members - $35

Not sponsored by the CCBA, but may be of
interest:
14 CCWBA Luncheon – Holiday Event
Northern Trust, 11:45 a.m.

Dec. 23-26 – CCBA Offices Closed for
Christmas
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VIEW FROM THE BENCH

By The Honorable Joseph Foster
County Court Judge, Collier County

Civility in our profession and in the courtroom
By the time you are reading this, this crazy and unpredictable election season should
be finally over. Regardless of the outcome, and your personal opinions of the candidates, I think that everyone will probably agree that this has been one of the strangest
and harshest campaign cycles in the recent past. It also seemed that politics invaded
every aspect of our lives and led to the spread of incivility across our nation. As the
election begins to fade, it is a great time to discuss civility in our profession and in the
courthouse.
As you all are aware, the Twentieth Judicial Circuit has an amended Administrative
Order, number 2.20, which is titled “In re: Standards of Professional Courtesy and Conduct and Establishment of Local Professionalism Panel,” and sets forth various standards and expectations for attorneys practicing in the Twentieth Judicial Circuit. These
are not state-wide standards, but rather are standards that we have established, and to
which we hold ourselves, as part of the practice of law here in Southwest Florida. If you
have not had the opportunity to review these standards in a while, I would encourage
everyone to take a look at them and refresh your recollection regarding the standards
and expectations. My guess is that when you review them, you will find you are in compliance with the majority, if not all, the standards. But it never hurts to have a refresher
review.

“I remain
incredibly proud
to be a member
of the bar of this
county and also
incredibly proud of
the attorneys who
I have the privilege
of seeing in my
courtroom.”

If you review the standards, you will also find that the Twentieth Judicial Circuit established a circuit-wide peer review panel to assist attorneys in complying with the standards. Recently, the Twentieth Judicial Circuit has expanded this process to county
specific local professionalism panels to help local attorneys better know and follow the
standards. In addition to Administrative Order 2.20, information regarding the updated
county specific local professionalism panel can be found at Administrative Order 2.34
and the circuit’s web-site.
If you have been paying attention to attorney and judicial discipline over the past several years, you will also have noticed that the Florida Supreme Court has placed added
emphasis on professionalism in our profession and has increased the awarded sanctions for both attorney and judicial misconduct. The Supreme Court has been sending
a very clear message that the conduct of all of us is of paramount importance. Thus, the
issue of civility and professionalism is timely both locally and across our state.
From my seat on the bench, there are a couple of specific things that you can be doing
to promote professionalism and civility in and out of the courtroom. First, is a simple
thing we were all taught when we were kids, but it goes a long way toward your reputation for professionalism, and that is simply to be polite and respectful toward opposing
counsel and opposing parties. Just because you are supposed to be “zealously advocating” for your clients, does not mean that you need to be rude or disrespectful when
doing it.
Second, as the Standards of Professionalism require, before filing your motions, and
definitely before appearing before the Court at a hearing, you need to reach out to
opposing counsel or an unrepresented party and see if you can reach an accommodation. Please, pick up the telephone, or send an email, letter or text, to your opponent
and see if you can reach an agreement. In speaking with some attorneys, I have heard
See “From the Bench,” page 11
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COMMUNITY OUTREACH

Camp Boggy Creek Challenge Ride

Attorneys and staff from the Naples and Tampa offices of the national law firm of
Quarles &Brady participated in the sixth annual Camp Boggy Creek Challenge
Ride in Eustis, Florida. They joined more than 400 riders to raise money to send
seriously ill children to summer camp. In the six years since the first challenge
ride, the Quarles & Brady team has ridden approximately 2,000 miles and raised
about $30,000 for the camp. This year, the law firm had several riders, including, from left to right, Colleen Miller, Evie (our Challenge Ride Champion), Ken
Haney, Kelli Edson, Kaelyn Edson and Emmett Edson.

continued on page 12
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BULLETIN BOARD
Got news?
Contact Lisa Mead by
calling 252-8711 or
drop an email
line to lmead@
colliercountybar.org

CLASSIFIED
OFFICE AVAILABLE: Park Shore Area, executive office within a large, 3,000 sq. ft., fully
equipped professional office suite in the Beasley Building, 3033 Riviera Drive. Shared reception, conference room, kitchen, etc. Part
time assistant available when needed. $1,200/
month inclusive. No lease required. Contact
Mike Kilbourn, 261-1888 (mike@kilbournassociates.com) for pictures and more information.
POSITION AVAILABLE: Cummings & Lockwood LLC seeks a FIDUCIARY ACCOUNTANT for its Bonita Springs office. Candidate
must have experience preparing tax returns,
including 1040s, 1041s, 709s & 706s; CPA preferred. Benefits include 3 weeks’ vacation ( 4
weeks’ year 2+), holidays, personal/sick days,
401(k), medical, dental, and more. Email re-

Inclusion
Policy
If you are a CCBA member
in good standing and you’ve
moved, been promoted, hired an
associate, taken on a partner, or
received an award, we’d like to
hear from you. Talks, speeches
(unless they are of national
stature), CLE presentations and
political announcements are
not accepted. In addition, we
will not print notices of honors
determined by other publications
(e.g., Super Lawyers, Best
Lawyers, etc.).
Notices must be submitted in
writing and limited to 100 words;
they are printed at no cost to
members and are subject to
editing. E-mail your notice to
lmead@colliercountybar.org.

OFFICE FOR RENT: Attorneys (5) and other
professional (1) with one executive office to
rent. Attractive building/offices in great lociation at Pine Ridge and Airport Road, Naples,
FL. Space for an assistant , shared conference
room with law library and shared kitchen is included in rent of $875 per month. Call Rob at
239-593-1444 or Mark at 239-330-1290.
SPACE TO RENT: Naples AV law firm seeks
attorney to rent an office in its prime Tamiami
Trail space. Use of reception area, conference
room, photocopy/fax, and kitchenette included. Potential to assist firm with litigation and
possible work in other areas. Contact dnaplaw@aol.com

ANNOUNCEMENTS
The CCBA would
like to thank

throughout the nation. Cunniff concentrates
his practice in the area of patent law.

for his generosity and
kindness in supplying
our offices with coffee
and supplies.

Cohen & Grigsby, P.C. is pleased to announce
that Rachael S. Loukonen has been elected
to serve a three-year term on the Executive
Council of the Trial Lawyers Section of The
Florida Bar. Ms. Loukonen’s practice focuses
on litigation matters involving contracts, property, construction, employment and corporate
issues.

Herman Tarnow
Thank you,
Herman!

M. Travis Hayes, a partner of Lile & Hayes, has
been appointed vice chair of the Legislation
Committee for the Real Property, Probate and
Trust Law Section of The Florida Bar. Mr. Hayes
will also assume the role of co-chair for The
Florida Bar’s Probate Rules Committee.
Frank J. Campoamor of Becker & Poliakoff,
P.A. was a panel member on “Attorney Specialization” at Ave Maria School of Law. Mr.
Campoamor spoke on law school preparation
for a real estate practice, what the practice
of real estate law is like, and how to develop
professional relationships and business.
Hahn Loeser & Parks LLP announces that John
J. Cunniff has been licensed to practice law
before The Florida Bar. John brings knowledge
in regard to patent and trademark work while
also providing support in the other offices
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sume to oeldridge@cl-law.com.

Matthew T. Smith has joined the law firm of
Zung Clough PLLC as an associate attorney.
He most recently served as a Prosecutor for
the 20th Judicial Circuit State Attorney’s Office,
and prior to that as a legal intern with the Office
of Regional Counsel for the Federal Aviation
Administration (FAA) in Chicago, Illinois. He will
be practicing in the areas of Marital and Family
Law as well as Business Litigation.
Christyna M. Torrez has been appointed to
the Board of Directors for the Collier County
Women’s Bar Association. Torrez, a Senior
Associate at Coleman, Hazzard & Taylor, P.A.,
concentrates her practice in the areas of business litigation, shareholder disputes, employment litigation and complex commercial litigation.
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GUEST EDITORIAL

By Peter Cambs, Esq.

How do you spot a potential class action or mass tort
case in your plaintiff or defense practice?
Are you considering whether a client qualifies as a member of a class action or mass tort? If
your practice is defense orientated-- like insurance or corporate defense-- why hasn’t your
firm considered becoming panel counsel for mass tort/class action litigation?
Most attorneys are familiar with the terms “class action” and “mass tort”. Each includes large
groups of litigants allegedly harmed by a common defendant(s) and involves consolidation
into one proceeding, rather than individual lawsuits.
Many mass tort cases involve personal injury caused by defective prescription drugs and
medical devices. We see advertisements mentioning defective medical devices, such as hip
implants, IVC filters, and blood thinners. On the other hand, class action litigation typically
involves claims of economic damages only. An example is reimbursement where money was
improperly collected by a customer service provider. The Toyota Unintended Acceleration
litigation is another example. Keep in mind damages are not limited to personal or economic
harm. Many class actions involve claims for injunctive relief. Whether mass tort or class action, the overriding consideration is determining whether a client’s cases presents common
legal or factual questions affecting significant numbers of victims and are central to resolution of the case.
Mass Tort and Class Action: What’s the Difference?
The terms “mass tort” and “class action” are often used interchangeably. There are, however,
significant differences. In a class action, a single lawsuit is filed on behalf of an entire group
of people, with all members of the class treated as one plaintiff. A class representative is the
named plaintiff, and sues on behalf of all others similarly situated. The class representative’s
claim must be typical of all other class members. The member claims must share common
questions of law and fact, which predominate over individual questions. Of course, defense
counsel’s objective in warding off class certification is to establish that class members do not
share common questions or law and/or fact, that the claims are not typical and involve many
individual issues or differences.
For a federal court proceeding, class counsel will need to demonstrate that the putative
class meets the requirements for class certification under Fed. R. Civ. P. 23. Getting to the
class certification stage is difficult. Arduous discovery, motion practice and dismissal motions will pepper the landscape along the way. It is critically important for plaintiff to obtain
class certification, since it is usually not economically feasible to prosecute claims on an
individual basis. When class certification is granted, the liability/damage exposure to the
defendant climbs significantly, thereby increasing the likelihood of a settlement. Should the
case be certified, all class members are bound by the merits determination or settlement,
unless a member “opts-out” of the class.
Unlike a class action, mass tort litigation has no single plaintiff representing all other similar
plaintiffs. Each plaintiff files his/her own suit. Under certain circumstances, other plaintiffs
may be listed on a single complaint. This may be done for strategic reasons, such as where
plaintiff’s counsel wants to destroy diversity of citizenship to avoid removal of a state court
complaint to federal court. This is known as adding a diversity buster plaintiff. With mass
tort prosecution, however, despite your client being part of a large group of similarly situated and separately filed complaints, each plaintiff is treated as an individual, requiring individual discovery, including submission of such things as a plaintiff profile form (PPF), which
is commonly used in multi-district litigation proceedings (MDL), and requires each plainSee “Class Actions,” on page 12
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GUEST EDITORIAL

By Kevin F. Jursinski, B.C.S.

Business Court roundtable review
In September, The Florida Bar Business Law Section held their annual conference at the
Ritz Carlton. During that conference, a roundtable discussion was held to discuss the state’s
four Business Courts and the potential formation of a Business Court in the 20th Judicial
Circuit. While strong efforts are underway to form a Business Court here, a formal show of
support from Collier and Lee County Bar Assocations is still needed to move the process
forward.
During roundtable discussion, many interesting points and concepts were made by the
Business Court judges on the panel and they may be beneficial to both attorneys and judges. The judges present on the panel for the roundtable discussion included:
Honorable Scott Stephens – 13th Judicial Circuit: Hillsborough County
Honorable Meenu Sasser – 15th Judicial Circuit: Palm Beach County
Honorable John Thornton – 11th Judicial Circuit: Dade County
Honorable Alice Blackwell – 9th Judicial Circuit: Central Florida
Honorable Mary Scriven – US District Judge, Tampa
The discussions centered on the the judges identifying specific topics that they’ve found
within their district to be current and interesting to the Business Law Section.
1. Summary Judgment
Judge Blackwell brought up the issues of state court rules and summary judgment. It was
discussed that circuit court judges are generally reluctant to grant summary judgment because of the concern over being reversed. The judges discussed a movement to modify the
current summary judgment rules to be more consistent with federal court rules. They suggested that until such change is implemented, practitioners should consider partial summary
judgment/adjudication of facts not at issue on identifiable issues generally more conducive
in Business Court cases.
Judge Scriven indicated that in her federal court, they do not allow a “series” of partial summary judgments. However, she is certainly willing to engage in and address the issue of summary judgments. The judges lamented the fact that the Florida summary judgment rules is
as it is, especially given the fact that they believe its original application leaned more toward
causes of action sounding in negligence.
2. Electronically Stored Information “ESI”
Judge Sasser of Palm Beach addressed issues relating to discovery as to Electronically
Stored Information “ESI”. Judge Sasser created an ESI rule now in effect in the Fifteenth
Judicial Circuit.
The panel consensus was that the Judge Sasser’s order was commendable and is especially
needed in business court cases. A copy of the order can be found at http://www.kfjlaw.com/
business-court/.
3. Proportionality Rule in Discovery
There was a discussion on the proportionality rule in Discovery under Federal Rule 26(b)(1).
The consensus was that there is some movement afoot to try to alter the broad-brush rule
under our Florida Civil Procedure Rules format of allowing discovery which “could “ lead to
admissible evidence to the proportionality rule that is used in Federal Court governs.

See “Business Court,” page 18
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Legal Aid Notes from page 4

From the Bench from page 6

practice on Family Law services, Business Law matters and
Estate Planning. She has been named to the list of “Top
Lawyers in Florida” (2013 – 2015) by the Legal Network, is
AV rated in Martindale Hubbell in both ethics and ability,
and was featured in American Lawyer in December, 2014.

that they feel that they are doing their clients a disservice if
they settle any issues out of court. I would submit that you
are actually doing your clients a disservice by not resolving
as many issues as possible outside of court. Now obviously,
there are unique or novel legal matters that require judicial
intervention, or you may just be in a situation where one or
both sides are being intransigent, and you need the judge’s
help. We actually don’t mind that at all, but we like to know
that you tried to solve it without our help first.

Elizabeth began volunteering for Legal Aid through the
Collier Lawyers Care Pro Bono Program in 2015. Legal
Aid is always in need of pro bono family law attorneys,
and Elizabeth has assisted our clients in several ways. She
performed pro se assistance for clients, helping clients fill
out the forms needed to obtain dissolution. Elizabeth also
gave much needed advice and counsel to clients on a host
of family law related issues. In other cases, she provided
full representation for those whose cases were complex,
time sensitive and/or had factors relating to safety and
economic security for the client and minor children. Elizabeth has greatly assisted clients who need free legal services to secure dissolution, custody, support and appropriate visitation.
“Elizabeth cleared time on her busy schedule to appear
regularly here at Legal Aid to meet with clients and handle
a high volume of pro bono family law cases, both simple
and complex,” states Jeff Ahren, Director of Development
and Pro Bono Coordinator for Legal Aid. “She made pro
bono service a priority, and really made a huge impact on
our program and in the lives of the people she represented. She is very passionate about helping, and does a ‘deep
dive’ into all of the cases to really get to know the clients
and to make a difference.” Elizabeth will be honored by
Legal Aid at the 2017 Barrister’s Bash event on April 27th.
Please join Legal Aid in congratulating Elizabeth Wolt, our
newest ‘Attorney of the Month!’
“Let us not seek the Republican answer or the
Democratic answer, but the right answer. Let us not
seek to fix the blame for the past. Let us accept our
own responsibility for the future.”
– John F. Kennedy

Third, when you are writing your requests, or communicating
with opposing counsel, please remember to be reasonable
in what you are requesting. Do not shoot for the moon, just
because it is looming large in the sky. Temper your requests
and fight the urge to throw everything, including the kitchen
sink, in your argument, just to see what sticks. In my experience, realistic approaches yield greater results than outrageous requests.
Finally, be on time and be prepared. Know the elements of
whatever you are trying to argue and make sure you hit those
elements in your argument or presentation of the evidence.
Unless it is clear hornbook law, bring copies of the cases you
want the court to consider with you to the hearing and if
there are cases out there directly on point, make sure you
bring them or reference them in your arguments.
We are blessed here in Southwest Florida, and Collier County in particular, with very professional and capable attorneys.
I started my practice of law in Cleveland, Ohio, which has a
very large legal community. When I moved to Naples sixteen
years ago, I was excited and impressed to work with a smaller
bar and quickly learned the importance of congeniality, collegiality, and professionalism from my peers. I remain incredibly proud to be a member of the bar of this county and also
incredibly proud of the attorneys who I have the privilege of
seeing in my courtroom. Keep up the good work!

Read more at www.brainyquote.com
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Class actions and mass torts from page 9
tiff provide detailed information relevant to his/her claim. The
form and substance of the PPF is agreed upon by both sides,
or ordered by the court, which allows a comprehensive and uniformed approach to discovery.
While separate discovery of some plaintiff-specific information
is undertaken with a mass tort, much time and judicial resources
are saved when discovery of issues common to each plaintiff
take place. For example, where a claim that a drug manufacturer failed to adequately warn of a risk, it is far more efficient to
conduct discovery relevant to the common liability issue for the
benefit and use in all cases making up the mass tort proceeding.
Electronically stored information (ESI) production entails production of millions of pages of documents, and is typically the
subject of drawn-out disagreements and extensive motion practice. This aspect of discovery is better handled on a common or
group basis to avoid piecemeal and duplicative efforts and cost.
As a general rule, claims involving personal injury are prosecuted as a mass tort, since personal injuries are considered too
individualized for class treatment. A class action is appropriate
where damages are purely economic, amenable to calculation
by an objective methodology. This is not to say economic damages cannot vary from class member to class member. Rather,
a common methodology is utilized to determine damages for
each member. An example is applying a dollar cost per square
foot for a claim of defective hardwood floors purchased by a
class of homeowners.
So how will my mass tort client’s case settled or tried?

What if a prospective client has a potential mass tort or class
action claim?
The answer to this question may depend upon whether a class
action has already been filed or, in the case of a mass tort,
whether an MDL or State Coordination proceeding has been
or will be formed. If you file in state court, the state court judge
may order all related cases already on file, or that will be filed,
be consolidated in one court proceeding. In situations where
several federal complaints have been filed throughout the country naming the same defendant, either party may petition the
federal Judicial Panel of Multi District Litigation (JPMDL) to
seek consolidation and centralization in one federal court chosen by the Panel. If granted, all related cases filed in any federal
district court will be then transferred to a single MDL district
See “Class actions,” page 13

SPRING BREAK SKI TRIP
STEAMBOAT, COLORADO

March 9-15, 2017
Contact Get Out of Town Travel
239-596-4142
or email nreyelt@yahoo.com
www.getoutoftowntravel.net

Kids 12 & under

SKI FREE!

A certified class action proceeds to trial (or court approved
settlement) as a single case. The result binds all class members
who choose not to opt-out. So how does you mass tort client’s
individual case get resolved? You are free to settle the client’s
case directly with the defendant at any time. Should the matter not settle early on in the litigation, then resolution is often
aided using bellwether trials. “Bellwether” is an old English term
and refers to the practice of placing a bell around the neck of a
castrated ram (a wether) leading his flock of sheep. Bellwether
cases are selected among the large inventory of cases comprising the MDL, and each then teed-up for trial. Each proceeds as
a separate and distinct trial, just as if the case was never part
of a consolidated proceeding. While no single bellwether trial
binds the other individual plaintiffs, the trial results are used as
a barometer to gage and predict the liability, risk and exposure
of both sides of the litigation
Many times, mass tort cases are not resolved within the MDL
proceeding. Common issues are oftentimes litigated and resolved during the consolidated proceeding, but other unresolved questions need to be determined on a case-by case
basis. In such instances, individual cases are transferred back
to the original district court for resolution of remaining issues.
Typically, these further proceedings include conducting a trial
on causation and damages.
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Class actions and mass torts from page 12
court chosen by the JPMDL. Not only will all cases pending in
federal court be transferred to the MDL court, any future cases
filed in any other district court in the country will be automatically transferred by the clerk to the MDL court. This is known
as “tag along” transfer. For example, if you file your client’s Zofran case today in the Middle District Court in Florida, you will
receive a tag along notice that your case is being sent to the
District Court in Boston, MA, since that is where the Zofran
drug MDL court is located.
If you are contemplating filing a class action case, careful and
speedy evaluation of the claim must be undertaken. Speed in
filing a thorough complaint is extremely important if you want
to maintain control of the litigation. While you may be the first
lawyer to stumble upon a case that is appropriate for class prosecution, you will not be the last. Since you will be filing in the
name of you client and all others similarly situated (throughout
the State of Florida or nationally, as the case may be), some
other lawyer(s) may well do the same in other jurisdictions. So
what happens to your case when another lawyer files a similar
class complaint in another jurisdiction on behalf of the same
putative class? Which court (and which attorney) controls the
litigation? No one factor is dispositive, courts will consider
many factors, such as who was first to file, the experience and
resources of class counsel, and the congestion of the respective court dockets. Oftentimes, plaintiff counsel representing
different factions of claimants will agree to collaborate and
enter into a joint prosecution agreement, and then voluntarily
dismiss remaining duplicative actions in favor of a single complaint. The collaborative effort amongst the plaintiff attorneys
includes consideration of which venue is more favorable to a
successful outcome. In federal class actions, careful attention
is given to the favorableness or un-favorableness of circuit case
law regarding class certification.
Once a potential class claim is identified, obtain as much documentation as possible. Beware that most consumer service
contracts contain mandatory arbitration and class action waiver
clauses. These clauses are generally enforceable. Don’t expect
to bring class action claim against Verizon for improper charges
on cell phone usage. You’ll likely be relegated to single case arbitration thanks to the inclusion of arbitration and class waiver
clauses in the consumer contract. Research whether similar
cases have been brought. You can do this through PACER and
the internet.
Since it is quite costly to prosecute a class action and usually
beyond the budget of small firms, it is common practice for
firms specializing in class litigation to consider joint prosecution
agreements with the originating attorney. Partnering with an experienced class litigation firm is very commonplace, especially
since the class certification process requires attorneys demonstrate to the court the adequacy of their representation. The
court must determine whether the firm(s) wanting to represent
the class members has the experience and resources to adequately represent hundreds or thousands of class members.
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What about attorney fees?
For class litigation, the court independently reviews and approves attorney fees. The fees are customarily set either as
a percentage of a common benefit fund created for the class
or as a lodestar (hours x hourly rates). The determination can
get very complicated, but it’s important to remember the court
makes the decision. Usually, the named class representative is
awarded an incentive award. It can range in the neighborhood
of $2,500 - $10,000, and is based on the amount of time and
involvement the class representative devoted to the litigation.
While a client who wants to be a class representative may eventually receive a nominal incentive award, he must be prepared
to devote substantial time to assist counsel and be available for
depositions. Obviously, consider the appearance and impact
your client will make as class representative.
In a mass tort or class proceedings, there is a Plaintiff Steering Committee (PSC) appointed by the court. The PSC is comprised of the lead attorneys who work for the common benefit of all plaintiffs in the case. For their common benefit work,
the court will establish a common benefit fund (CBF). At the
conclusion of the litigation the court considers fee applications
from PSC counsel for a CBF award. In mass tort cases, the MDL
court will typically issue an order requiring a certain percentage
(typically 8%) be remitted from each plaintiff in the MDL as each
case is settled. So, an attorney with a 40% retainer arrangement
with an MDL client would remit 8% of the attorney’s fee to the
CBF and retain the remaining 32%. Clearly, the work performed
by the PSC has benefited the individual attorney and his client.
Defense Attorneys: Class Action/Mass Tort Defense Practice.
Most insurance defense firms simply fail to consider pursuing
this area of practice, instead focusing on chasing general liability
work. Defending collective actions, whether class or mass tort,
will always involve quite an undertaking in terms of resources.
Managing document production alone, including management
of electronically stored information (ESI), in and of itself is formidable.. As with the plaintiffs’ bar, it is very common for several
defense firms to work collaboratively defending a single collective action. Defense counsel owes it to their business clients to
understand the liability exposure and to be proactive to insure
safeguards are in place to defend against collective actions.
For example, are your clients incorporating class action waiver
clauses in business contracts? From a business standpoint, defending collective actions represent an opportunity to expand
your firm’s practice.
Peter J. Cambs, Sr. is an attorney at Goede, Adamczyk, DeBoest
& Cross in Naples, and the Managing Partner of the Firm’s Mass
Tort and Class Action practice, which includes complex product liability claims, medical and professional malpractice, toxic
torts, consumer fraud, wrongful death and catastrophic personal injury. He serves as lead and co-lead counsel in prominent
class action and multi-district litigation throughout the United
States and Florida, including having tried in excess of 125 jury
trials to verdict. He may be reached at pcambs@gadclaw.com
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While conditions for fishing were a bit rough, there was
smooth sailing at the luncheon afterwards. The youngsters
took the day with Sam Spiker, Chase Seidensticker and
Giancarlo Zampogna taking some of the top prizes.
Everyone enjoyed a lovely afternoon with good food and
cool music. Proceeds of the tournament will provide bikes for
underprivileged children at several schools in our community.

The Collier County Bar Foundation is grateful
for the generous sponsors of this event.
SLEEVE SPONSORS
Doyle Conflict Resolution, Inc.
Seidensticker & San Filippo
PLATINUM
Zung Clough, PLLC
GOLD
Coleman, Hazzard & Taylor, P.A.
Grant Fridkin Pearson, P.A.
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SILVER
FineMark Bank
Hahn, Loeser & Parks, LLP
Kotler Law Firm
Edward L. Larsen, Esq.
Woods, Weidenmiller, Michetti,
Rudnick & Galbraith, PL

BRONZE
Cohen & Grigsby, PC
Dal Lago Law
Florida Lawyers Mutual
TD Bank, NA
Weldon & Rothman, PL
Westlaw

Thank you!
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The Collier County Bar
Association gratefully acknowledges the generous
sponsors that make this
event possible.
PLATINUM

Zung Clough, PLLC

GOLD

Cheffy Passidomo
Coleman, Hazzard
& Taylor, P.A.
Grant Fridkin Pearson, P.A.
Robins Kaplan, LLP

Second District Court of Appeal Dinner
October 13, 2016

Each year we say that the DCA Dinner can’t possibly get any better, and yet it does! In addition to the amazing food, fellowship and views we
were fortunate to have five judges from the Second DCA as our guests at the dinner: Darryl Casanueva, Nelly Khouzam, Stevan Northcutt, Morris
Silberman and Douglas Wallace. We also enjoyed presentations by the Honorable Cynthia Pivacek and John P. Cardillo, who introduced our 2016
Lion of the Law, Donald Day. Donald gave a great speech about the importance of the street lawyer to a captivated crowd. All of this made it a
perfect evening to welcome two new lawyers to the profession as Josiah Wolfson and Esther Zuccaro were sworn in.

Roetzel & Andress

SILVER

Cummings & Lockwood
Law Office of Donald P. Day
Hahn, Loeser & Parks, LLP
McLaughlin & Stern, LLP
Quarles & Brady
Silverio & Hall, PA
Law Office of Tammy Strohl
Woods, Weidenmiller, Michetti, Rudnick & Galbraith

BRONZE

Akerman, LLP
Cohen & Grigsby
Dal Lago Law
Florida Lawyers Mutual
Garlick, Hilfiker
& Swift, LLP
Henderson, Franklin,
Starnes & Holt, PA
Sharon M. Hanlon, Esq.
U.S. Legal Support
Weldon & Rothman, PL
Westlaw
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Business Court from page 10
4. Non-Compete Agreements, Business Actions and Daubert
Motions
When it comes to non-compete agreements and other business
actions, Judge Scriven indicated that the quality of expert testimony is crucial. Judge Scriven indicated that the qualifications
of a sworn “expert” should be dealt with by a Daubert Motion
well before trial.
5. Proceedings Supplementary Rule FS. 56.29
The judges also discussed the proceeding supplementary statute, FS. 56.29 and the significant increase in litigation. From
their comments, the business court judges say they’ve observed
an uptick in proceeding supplementary. They especially commented that these cases involving assignment for the benefit of
creditors which they’ve likened to the circuit court now being a
“mini-bankruptcy court”.
6. LLC Statute
Another topic of discussion was litigation arising under the LLC
statute under FS. 605 and the fact that the judges are seeing a
whole host of problems arising between LLC members, managers and the like when there are no written contracts.
7. Email Service versus Hand Delivery and Facsimile Delivery
The judges spoke about the email service time period versus
hand delivery/fax service rule . They’ve indicated they’ve seen
numerous situations in which parties were unaware that email
service is treated the same as mail or as hand-delivery and fax.
It is treated as being delivered without the traditional five-day
wait time. FRJA Rule 2.516 Service of Pleadings and Documents
addresses the issues of service by mail, service by fax and service by email. See FRJA 2.516(b)1 D(iii).

potentially faced with the very same argument now raised by
counsel for the third-party at yet another hearing causing more
delays. They felt that would be an area of correction in the
Rules of Civil Procedure and suggested that would be an area
the business law section should consider.
10. Summary
I hope this general, truncated outline of issues gives you some
food for thought on Business Litigation topic discussed. I also
encourage you to support the Business Court Formation for the
20th Judicial Circuit and appreciate your support. To read the
untruncated Business Court Roundtable Review, go to: http://
www.kfjlaw.com/business-court/.
Kevin F. Jursinski, Florida Board Certified Attorney

TIRED OF WAITING FOR
CLIENTS TO FIND YOU?
Join the Lawyer Referral Service
of Collier County – and your phone
will start ringing!

8. ADA Compliance
Judge Scriven talked about the issue of ADA litigation cases.
She said she’s seen a plethora of cases in which there have been
suits filed based upon the inability of the new owners to properly comply with the law. She suggested a 30, 60, 90 day notice
be considered to the Federal Law to provide appropriate notice
thereby putting everyone on equal footing.
9. Third-Party Production
The judges also felt that there are some issues involving the
third-party production, especially subpoenaing the third-party
duces tecum for document production. As you know, the rules
of civil procedure allow for a 10-day window in which the opposing party can object to the service of subpoena on a non-party.
The judges indicate that this creates a two-fold problem:
A. The party, itself, who makes the objection requires a hearing before the subpoena can be issued and;
B. The courts question the concept of standing how a party
litigant can claim an objection to a subpoena to be issued to
a non-party.
The courts then indicate that, even in a situation in which the
courts grant the hearing and denies the objection, they’re still
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PRODUCT LIABILITY REFERRALS
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INSURANCE
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APPELLATE PRACTICE

CIVIL TRIAL LAW

Basil L. Bain, Esq./CPA
Board Certified Business Litigation Attorney

THE BAIN LAW FIRM P.L.
Civil Trial Law
• Complex Business & Commercial Litigation
• Probate & Trust Litigation
• Real Estate Litigation
• Personal Injury Claims
5057 Tamiami Trail East
Naples, Florida 34113
239.434.2294
Bainlawfirm.com
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MEDIATION & ARBITRATION

Proudly serving the legal needs of
INDIVIDUALS AND BUSINESSES IN
SOUTHWEST FLORIDA

FORT MYERS
p 239.337.6700

f 239.337.6701

NAPLES
p 239.254.2900

f 239.592.7716

www.hahnlaw.com

The art of sophisticated, creative legal counsel

CLEVELAND, COLUMBUS, AKRON, NAPLES, FORT MYERS, SAN DIEGO, CHICAGO
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CRIMINAL AND PERSONAL INJURY LAW

LAW OFFICE OF DONALD P. DAY
Criminal Law • Personal Injury

239-529-6053 • Fax 239-529-6293

Donald P. Day
dday@DonaldDayLaw.com
3375 East Tamiami Trail • Naples, FL 34112

Motor Vehicle Accidents • Slip and Fall
Product Liability • Bicycle Accidents
Wrongful Death • Abuse/Molestation
Referrals Honored
5633 Naples Blvd., Naples, FL 34109
Tel. 239-598-3222

www.zelmanandhanlon.com

MULTI-LINGUAL REAL ESTATE
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CIVIL LITIGATION
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MARITAL & FAMILY LAW
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BANKRUPTCY

PATENT/TRADEMARK LAW

YOUR IP CO-COUNSEL

YOUR I.P. CO-COUNSEL
Transactional or Litigation
We can help

U.S. REGISTERED PATENT ATTORNEYS
&
FLORIDA BAR BOARD CERTIFIED
INTELLECTUAL PROPERTY ATTORNEYS
SERVING SOUTHWEST FLORIDA
NAPLES ● FORT MYERS ● SARASOTA
239-262-8502
IP@LLiplaw.com
www.LivingstonLoeffler.com
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LEGAL/NURSE CONSULTING

RESEARCH

Proud to serve as a gold sponsor of The Collier County Bar Association
and The Collier County Bar Foundation

Coleman Hazzard
Taylor & Diaz, P.A.
ATTORNEYS AT LAW

Congratulations to Sonia Diaz on becoming
a named partner  the firm.
2640 Golden Gate Parkway, Suite 304 • Naples, Florida 34105
239-298-5200 • www.chtlegal.com
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MEDIATION

HOME HEALTH/NURSING
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LEGAL NOTICES/ADVERTISING
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PERSONAL INJURY/EMPLOYMENT LAW

Paralegal Association of Florida, Inc.
Southwest Florida Chapter
An affiliate of the National Association
of Legal Assistants, Inc.
c/o PO Box 110893 • Naples, Florida 34108

Paralegal Networking & Monthly CLE Events

We meet on the 3rd Thursday of each month at the DoubleTree Guest Suites
in Naples; 5:30 for social hour/6:30 CLE Dinner meeting. Members $25.00
and Guests $35.00. Please RSVP to Sue Smith at shsmith@porterwright.com
if interested in attending or if you need more information.
We meet on the 4th Thursday of each month at the Hilton Garden Inn in
Ft. Myers; 6:00 dinner and check-in. Members $25.00 and Guests $35.00.
Please RSVP to Sabine Francisco at sfrancisco@bolanostruxton.com if interested in attending or if you need more information.

BUSINESS LITIGATION
Board Certified
Business Litigation
Lawyer

The Chamber Building
2390 Tamiami Trail N., #202
Naples, Florida 34103
(239) 643-0100
Ed@edwardlarsenesq.com

Lives

changed,
lives

Proud to be a Silver Sponsor to the Collier County Bar Foundation
AV Rated
Admitted to Florida • New York • New Jersey

saved.

The American Cancer Society fights
for every birthday threatened by
every cancer, in every community.
We’ve taken part in almost every major cancer breakthrough.
You can help by educating your clients on planned giving
opportunities. Our National Professional Advisor Network
(NPAN) provides solutions through free, valuable gift
planning tools and resources and access to the latest in
estate planning, charitable tax and finance news.

To register or receive a free NPAN brochure email
pat.baier@cancer.org or call 1-800-444-1410 ext. 3856.

© 2015 American Cancer Society, Inc. – No. 031051 Rev. 8/15
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