
 

 

The Honorable Charles E. Grassley     March 19, 2020 

135 Hart Senate Office Building 

Washington, DC 20510 

 

Re:  Legislative Responses to Address Issues  

Relating to Health Care Plans Due to the Pandemic 

 

Dear Mr. Chairman: 

 

The current health care emergency caused by this COVID-19 pandemic affects all Americans.  It is a 

testament to our system of government that the Congress and the Administration are working together 

to address the many issues resulting from this pandemic and we understand that Congress is 

considering additional legislation to address these issues.  The Employers Council for Flexible 

Compensation (ECFC) has heard from its member organizations about issues  that individuals and 

businesses need to address resulting from action taken as a result of the pandemic and we would like to 

take this opportunity to make recommendations of legislative provisions which could address these 

issues. 

 

ECFC is a membership association dedicated to preserving and expanding employer-provided tax-

advantaged benefit choices for working Americans, including account-based plans which provide 

benefits in areas such as health care, childcare, and commuting.  These benefits provide families with 

the support they need to meet their everyday living expenses and remain productive members of the 

workforce.  ECFC’s members include employers who sponsor employee benefit plans, including Health 

Savings Accounts (“HSAs”), Flexible Spending Arrangements (“FSAs”) (including dependent care 

assistance FSAs), and health reimbursement arrangements  commuter and parking benefits as well as 

insurance, accounting, consulting, and actuarial companies that design or administer employee benefit 

plans.  ECFC member companies assist in the administration of cafeteria plan and health benefits for 

over 33 million employees. 

 

ECFC believes the Congress could address the following issues in legislation: 

 

COBRA Premiums.  Many workers and their families their families will likely lose coverage under the 

employer provided health plans as a result of being laid off from their jobs or due to a reduction in hour 

of employment.  Those individuals that lose health plan coverage for that reason are entitled to 

continue such health plan coverage by making premium payments (referred to as COBRA continuation 

coverage premiums).  Individuals who have lost their jobs or suffered a reduction in the number of 

hours worked will be ill suited to pay those COBRA premiums.  In legislation to address issues caused by 

the pandemic, Congress should provide some financial assistance to those individuals who must now 

pay these COBRA premiums.  Congress has previously addressed this issue for those who lost their jobs 

in the recession of 2009 by providing a tax credit for COBRA premiums that needed to be paid by 

individuals receiving assistance under the American Recovery and Reinvestment Act of 2009.  A similar 

tax credit program could be initiated for those employees who lost health insurance coverage due to job 

loss or reduction in hours on account of the current pandemic.   

 



 

 

 

Importantly, subsidizing COBRA premium costs supports continuity of care and avoids the disruption of 

seeking new coverage. For example, the unemployed can focus on finding a new job rather than having 

to enroll in a new plan on a public exchange and potentially find new doctors. It also provides displaced 

workers with another choice in addition to exchange coverage. For most workers, exchange rates and 

plan offerings do not compare well to employer provided coverages, so this will further benefit those 

laid off workers. And, if layoffs are temporary, there’s better continuity when the worker is re-hired. 

Important note: furloughed employees become COBRA-eligible if they lose employer coverage during 

the furlough period- this is an employer-by-employer decision.  

 

Over-the-Counter Drugs and Medicines.  Current law prohibits FSAs, HRAs and HSAs from reimbursing 

expenses for over-the-counter drugs, unless the drug is insulin or proscribed by a physician.  This forces 

people either see their doctor to get a prescription for over-the-counter drugs or purchase higher-cost 

prescription drugs in order to use their FSA, HRA or HSA for reimbursement.  During this time of the 

pandemic, forcing people to see their doctor to get a prescription for readily available over-the-counter 

drugs would subject these individuals to unacceptable risks.  We believe that as part of the legislation 

dealing with this pandemic, a provision should be added that will allow FSAs, HSAs and HRAs to again be 

able to reimburse for over-the-counter drugs – removing the requirement that one see a doctor to get a 

prescription for over-the-counter medications.   This provision has been included in the Health Savings 

Act (S. 12) and the Restoring Access to Medication Act of 2019 (H.R. 1922). 

 

FSA Carryover Limits.  Many employers that offer employees the ability to make salary reduction 

contributions to their FSA and those amounts are used to pay for qualified medical expenses.  Under the 

current law and regulations, if the employee does not use all the amounts in his or her FSA by the end of 

the year, the employee must forfeit the unused amounts.  IRS guidance has allowed employers the 

ability carryover up to $500 to the following year amounts that have not be used in their FSA.  Under a 

recent Executive Order, President Trump has instructed the Department of the Treasury and the Internal 

Revenue Service to determine whether the $500 carryover amount can be increased under current law.  

Given the uncertainty in the health care market and the inability of individuals to receive health care 

services that are unrelated to issues dealing with CONVID-19 (e.g. many hospitals have cancelled 

elective surgery and dentists have cancelled most appointments), we would ask that a provision in the 

legislation be added which would increase the amount that annual carryforward  in a FSA equal to the 

annual limit on contributions to an FSA ($2,750 for 2020). 

 

HSAs and High Deductible Health Plans.  In order for an individual to make a tax-deductible 

contribution to an HSA, the individual must be covered by a high deductible health plan and receive no 

health care coverage below the deductible.  Similarly, individuals who are eligible for Medicare are no 

eligible to make a tax-deductible contribution to an HSA.  We believe that during this time of 

emergency, legislation be enacted whereby these prohibitions on making contributions to an HSA be 

lifted during the time of the pandemic.  During this health emergency, individuals should be able to use 

all the resources that are available to pay for their health care expenses on a tax-efficient manner. 

 

 

 



 

 

 

Dependent Care Assistance Limits.  Throughout the country, schools are closing due to the pandemic 

and for those individuals that have to continue to work away from home, in the health care system or 

otherwise, childcare needs continue to be an important concern.  One way that workers have been able 

to pay for childcare needs on a tax-effective basis, has been to make a pre-tax salary reduction 

contribution to a dependent care assistance FSA.  This salary reduction contribution was set at $5,000 

per year over 20 years ago and it has not been adjusted for inflation.  We recommend due to the 

increased childcare expenses caused by the shut down of schools due to this pandemic, the annual limit 

on contributions to a dependent care assistance FSA be increased to $10,000 annual.  The Improving 

Child Care Act for Working Families Act (H.R.  6047) has been introduced in the House of 

Representatives provides such an increase. 

 

We appreciate the work that Congress and the Administration is engaged in to address the issues arising 

from this pandemic and we hope that you will consider the issues and legislative solution outlined 

above. If you have any questions about consumer-directed health plans and other account-based plans, 

please feel free to contact ECFC’s Legislative and Technical Director, Bill Sweetnam, by phone at 202-

465-6397 or by e-mail at wsweetnam@ecfc.org. 

 
Sincerely,    
 
      Christa M. Day         William F. Sweetnam, Jr.  

Executive Director        Legislative and Technical Director 

 
 


