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The Emmett Institute on Climate Change and the Environment
is the nation's leading law school center dedicated to studying
and advancing law and policy solutions to the climate change
crisis and to training the next generation of leaders in creating
these solutions.
The Institute works across disciplines to develop and promote
research and policy tools useful to decision-makers locally,
state-wide, nationally and beyond.
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KEY PRINCIPLES
1.

Law is living, and therefore,
sometimes uncertain

2.

Law can create
opportunities

3.

Local governments exercise
broad powers

Ocean Beach
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Update or develop
implementing
laws and policies

Identify
adaptation
measures
and policy
options

Determine
range of sealevel rise
projections

Identify
potential
impacts
Assess risks
to coastal
resources
and
developmen
t
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Adaptation Strategies
Protection

Accommodation

Defend the location of
development with
hard, soft armoring

Harness traditional
regulatory tools like
building and floodplain
development codes to
increase development
resilience

Target: Denselydeveloped areas;
critical infrastructure

Target: Residential,
commercial areas

Retreat

Channel new
development out of
vulnerable areas while
allowing existing
development to be
relocated, demolished,
or inundated
Target: Beaches,
dunes, and wetlands
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How to integrate selected
adaptation strategies into the
complex web of existing coastal
land use and floodplain
management policies?
 CA & US Constitutions
 National Flood Insurance Program
 State legal principles re:





public/private property boundaries
The California Coastal Act
CEQA
Local zoning ordinances
Building codes

Venice Beach

…and more
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Coastal Development
Permits (CDPs)
 Local Coastal Programs
(LCPs)
 Coastal Commission has
issued Sea-Level Rise
Policy Guidance & Draft
Residential Adaptation
Policy Guidance


CA coastal zone via coastal.ca.gov
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Duty to
manage
coastal
resources up
to MHTL for
the benefit of
state citizens
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CA Constitution:
 “The people shall have the right to fish
upon and from the public lands of the
State and in the waters thereof, . . .”


“[A]ccess to the navigable waters of this
State shall be always attainable for the
people thereof.”

Coastal Act:
 “maximum access . . . and recreational
opportunities shall be provided for all the
people . . . ” (§ 30210).
Laguna Beach, CA (2010)

PHOTO CREDIT: LA Times.



“Development shall not interfere with
the public’s right of access to the sea . . .
including, but not limited to, the use of
dry sand and rocky coastal beaches . . . .”
(§ 30211).
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Port of Los Angeles

Hyperion Wastewater Treatment Plant

Trustees have duties to:
• Take the public trust into account in planning, balance uses
• Protect public trust uses when feasible (e.g., fishing, navigation,
commerce, recreation, scientific study, conservation)
Nat’l Audubon Soc’y v. Superior Court, 33 Cal. 3d 419, 446 (1983).

PHOTO CREDIT: portoflosangeles.org; flickr (dsearls)
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Solana Beach, CA (2013)

Buena Vista Lagoon, Carlsbad, CA

Takings Clause of U.S. Constitution; Art. I, § 19 of CA Constitution
• Government may not seize private property for public use without
providing just compensation
• Extends to permit conditions, land use regulations that “go too far”
PHOTO CREDIT: LA Times; bvaudubon.org.
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Extends to regulatory actions that:


Result in a physical invasion, no matter how small



Deprive a property owner of all economically
beneficial use of her land (unless codifying
“background principles of law”)



Partially diminish property value (based on balancing
test)



Impose a condition lacking a nexus &/or rough
proportionality to the impact of the development
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PHOTO CREDIT: conservation.ca.gov



Budget and staffing shortfalls



Scientific uncertainty, technical
complexity



Lack of understanding of local
impacts



Politics



Legal uncertainty



Property tax revenue base



Perverse incentives of National
Flood Insurance Program (NFIP)



Long timescale of problem
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Ballona Wetlands Land Trust
v. Los Angeles (CA Court of
Appeal 2011)
 Purpose of EIR is to identify

significant effects of project on
the environment—not effects
of the environment on project





BUT, typically still necessary
to address sea level rise in
EIRs

Playa Vista, Los Angeles

New law forthcoming from
CA Supreme Court?
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Cities already exercise regulatory powers that
can be harnessed for adaptation.



Cities must make decisions about their
future, within the applicable legal context.



No adaptation path is free from legal risk or
uncertainty.
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