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Deposition vs. Trial Testimony
• Both are forms of testimony and part of the
permanent record
• Many cases result in deposition testimony, fewer
cases result in your trial testimony
• Deposition testimony is “less holds barred” testimony;
it can get nasty

• Trial testimony has the judge present to act as
“referee”
• All trial testimony will be based on your deposition
testimony

Deposition Testimony
•

Information from each side’s experts’ depositions is often used to predict the outcome
of a trial and therefore the basis for a settlement

•

Take only the documents you will need for the deposition – they will enter in the records
what you bring

•

You may be asked by your attorney to help with questioning of the other side’s experts

•

The other side’s experts may be present and feed questions to their attorney. Don’t be
intimidated.

•

There are two common types of objections by your attorney to the questions posed to
you:
– Privilege – they are asking questions that are protected under law
– Object to the form of the question asked – note that this generally means your
attorney is warning you to be careful!

•

If you need time to think, don’t feel shy in taking a breather (e.g., bathroom, early lunch,
need water)
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Depositions – Some Suggestions
• If you do not fully understand
the question, ask for it to be
repeated
• If the question is ambiguous,
ask to repeat the questions
using different phrasing or
words

• If the question is still
ambiguous, rephrase it
yourself so that you can
answer it with no
misinterpretation

• Use short phrases, answer
directly to the question and do
not expound or give opinions
voluntarily
• Give opinions only when
directly asked to and for
specific topics

• Don’t be evasive, but use
every opportunity to make your
own points
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Trial Testimony
Prior to Trial
– Offer assistance in preparing your client-attorney for crossexamining the opposing expert; prepare questions for them
– Take all the time needed, and get paid for it, for trial preparation

– Manage your lawyer as far as planning your line of direct
questioning; go through your intended testimony first
– Make sure that your attorney understands the scientific and
engineering

Trial Testimony
Prior to Trial
Note: Most of what I am going to present here regarding preparing for trial
testimony also applies to deposition testimony

• Organize:
– Your working paper file, with all documentation, schedules,
calculations, backup, etc., should be properly organized and
cross-referenced. Be thoroughly familiar with contents and
location within file. Use tabs and color codes, as appropriate.
– Have your direct testimony outline and exhibits organized and
ready for delivery.
– Ensure your resume, or curriculum vitae (CV), is up to date and
accurate. Never invent, create or exaggerate.

Trial Preparation
• Study:
– Review your entire file before testifying.
– Review, and re-review, the transcript of your deposition(s) as
close to trial as possible.
– Be prepared, and fully familiar with specific technical concepts
and issues your evidence will relate to.
– Be fully familiar with the opinion and methodology of the
opposing expert; the cross-examining lawyer will attempt to
destroy credibility of your conclusions and replace them with
those of opposing expert.
 Study the opposing expert’s deposition transcript

Trial Preparation
• Know Your Testimony
– Review your planned testimony with counsel (your client
Attorney). Know what they will be asking you in direct
examination. Don’t memorize your testimony; you may be more
vulnerable to cross-examination by opposing counsel.
– Be fully prepared for obvious questions that will surface in crossexamination (similar to studying for "obvious' exam questions in
school).
– Review with counsel the types of questions that can be expected
from your cross-examiner (from counsel’s perspective).

Jury Charge of Credibility
Before deliberations, the Judge will instruct the jury
something to the effect of:

“You are the only judges of the credibility of the witnesses
and their testimony. This means you must judge the
truthfulness and accuracy of each witness' testimony and
decide whether to believe all, or part, or none of the
testimony.”

Jury Instructions
• How well does the testimony of the witness square with
the other evidence in the case?
• Did the witness have any interest in the outcome of the
case, or any bias, or any other motive that might have
affected the testimony?
• Was it supported or contradicted by the other evidence
or testimony?
• Does the testimony make sense to you?

Jury Instructions
• Did the witness testify in a convincing manner?
• How did the witness look, act and speak while testifying?

• Was the testimony uncertain, confused, self
contradictory?
• Was the testimony presented in any kind of evasive
manner?

Jury Instructions
Falsus In Uno, Falsus In Omnibus
"false in one thing, false in everything.“
• "Should you determine that a witness intentionally
testified falsely on an important matter, you may for that
reason alone decide to disbelieve the rest of that same
witness‘ testimony. “
•

i.e., Impeachment of the Witness

• Make sure your trial testimony absolutely matches your
deposition testimony.

Your Testimony
1. When you were contacted
2. What you were told to do
3. What you did next…
a. Site Evaluation
b.

Reports/Plans/Data Reviewed

c.

Evaluation of Data/Technical Analysis/Computer Modeling

4. Formulation of Conclusions based on Data:
Hypothesis  Theory  Conclusion

Delivery of Testimony
•

During questioning:
–

Engage eye contact with the questioning attorney

–

Listen carefully to the question; pause before answering

–

Answer the question to, and with eye contact on, the Judge or Jury

•

Be prepared for the questions you will likely be asked

•

Don't become anxious over the line of questions; stay cool

•

Don't lie, exaggerate or make up an answer just to support your client's case
–

•

Remember: Your job is only to assist the judge and jury in understanding the
complicated issues within your expertise; you need not be an expert in everything
–

•

If you don’t know the answer to a question, say so

If a question is outside of your field of expertise, say so

Keep an even pace to your answers; don't rush them – break the cadence

Delivery of Testimony
• Watch Your Audience
– Is the judge/jury listening?

– Are they taking notes?
– Are they watching you?
– Is the judge asking questions?
– Are they nodding their heads up and down or side to
side?

Delivery of Testimony
Remember: The Expert is there to educate the jury.
Therefore, transform yourself:
From: a technically oriented professional speaking to the jury…
Into: a "teacher" speaking to his or her classroom

You need to be an interesting teacher, who is
teaching a Science course to Art students.

Six Strategies for Making the Complex
Understandable
Use of:
1. Language
2. Analogies
3. Examples
4. Demonstrations
5. "Real World“ Examples
6. Visuals

Six Strategies:
#1 Language
• Simple - Speak in terms of 6th grade education (K.I.S.S)
• Concise - “Need to know” (critical) information vs.
“Nice to know” (non-essential) information
• Clear – Use layman terms vs professional jargon
– If you need to use a technical term, define that term

Six Strategies:
#1 Language
Example from a Storm Drain System Assessment Report:

Professional Jargon

Layman Terms

" I tracked the hydraulic
grade line within the pipe
network by running a
hypothetical design storm
through the computer
model and determined
that there were several
locations of significant
surcharge."

“I modeled the design
storm’s impact on the
storm drain system and
found that many of the
manhole covers would
blow."

Six Strategies:
#2 Analogies
An analogy is simply a comparison of two different things
that are alike in some way.
Examples:
– Reservoirs with low-level outlets are like bathtubs
– Pipes systems with design bottlenecks are like a hose with a “kink”
in it, or a freeway going from 6-lanes to 2-lanes.

• Analogies need to be current and widely common
– The "audience" needs to be able to relate

• Analogies need to be planned ahead
– Brainstorm beforehand to develop the analogy

Six Strategies:
#3 Use of Examples
• Supplement your testimony with: "For example .... .“
• Relate the example to concepts the jury will understand

• Remember “K.I.S.S.”
• Example (of using examples)
– Time of Concentration (concept)

Six Strategies:
#4 Demonstrations
• Gives the jury/court "hands on" experience with the
evidence or concept
• Practice, practice, practice (the demonstration NEEDS to
work)
– Remember the glove in O.J. Simpson’s murder trial?

• Follow K.I.S.S.
• Example: Use of Physical Models

Six Strategies:
#5 "Real World“ Examples
• Makes the testimony relevant
• Jurors can relate the testimony and its significance to the
question being decided
• Produces a mental image for the court
• Example:
– Flood damages are independent of flood duration
– Runoff produced by a fully developed watershed

Six Strategies:
#6 Visuals
• Powerful tool: "a picture is worth a 1000 words,“ but "a video is
worth a library“
• Needs to follow the guiding principles, especially KISS
• Can be presented in various media
– Drawing
– Picture
– Diagram
– Video

• Examples:
– Use of Drawings in the courtroom
– Tables vs. Graphics vs. Animations

Six Strategies:
#6 Visuals
Not-so Good Visual: HEC-RAS Summary Table and Plan View

Six Strategies:
#6 Visuals
Much Better Visual: Use of Animation Incorporating HEC-RAS Results

Six Strategies:
#6 Visuals
Good Visual: HEC-RAS 2-D Animated Profile

Six Strategies:
#6 Visuals
Much Better Visual: Use of Animation Incorporating HEC-RAS Results
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