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About the Firm
Ogletree Deakins is one of the largest labor
and employment law firms representing
management in all types of employmentrelated legal matters.
The firm has more than 900 attorneys
located in 53 offices across the United States
and in Europe, Canada, and Mexico.
We represent a diverse range of clients, from
small businesses to Fortune 50 companies.

Agenda
• Gov. DeSantis’ EO 20-91
• Paid Sick and Extended Family and Medical Leave
• Safety Issues
• We will NOT cover:
• SBA Loans
• Paycheck Protection Program
• Tax Treatment or Other IRS Issues
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Does “senior” mean 60 or 65?
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Should contractors require covered individuals to work?
• Option A. Prevent covered individuals from working.
• Helps employee comply with EO’s “shall stay at home” requirement
• Maximizes liability protection and minimizes safety issues
• Employees would be eligible for paid sick leave under FFCRA
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• Option B. Allow covered individuals to work
• Permitted by the FAQ’s.
• Still must “take all measures to limit the risk of exposure” by
following the CDC Guidelines.
• Consider additional measures to further limit possible workplace
exposures – review OSHA Guidance on Preparing Workplaces.
• Industry best practices for job sites.
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What do you do when:
• You have a highly contagious
superbug that can live for days
(or possibly weeks) outside of a
host
• People spread it for days before
knowing they are spreading it
• There is no current cure . . .
and the death rate (compared
to number of recovered is
around 1:3)?

Solution
Avoid spread through:
•
•
•
•
•
•
•

Fanatical hygiene
Face coverings
Social distancing (6 feet)
No congregating
Shelter in place
Close schools
Shut down non-essential businesses
• Voluntarily (or involuntarily) by
governmental order

When you shut
down events, tell
people they need
to stay home, and
close non-essential
businesses, what is
going to happen?

The Government Is

An Economic Stimulus Package – Families First
Coronavirus Response Act (FFCRA)

Expanded FMLA

“E-FMLA”

Created New
Paid Sick Leave

“EPSL”

Benefit
Mandates and
Tax Credits

FFCRA – Two Benefits to Employers

Incentivized states to
loosen unemployment
compensation, and not
have benefits affect tax
rating

Created tax credits for
employers who provide
E-FMLA and EPSL

Before We Get to the FFCRA, DON’T FORGET!!!
• Other leaves are still out there
• Leaves under policies
• Follow your normal policies
• Or feel free to amend them if they are
not appropriately responding

• Continue to monitor state and local
leaves (including paid leave laws)
• States are active too amending and
creating leave laws to respond to
COVID-19 scenarios

• And…

FMLA and ADA
• “Old School” FMLA
• Own serious health condition
• Family serious health condition

• ADA
• Could be a disability under the ADA
• Leave can be a reasonable accommodation
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Traditional Types of Leave Provided by Federal Law
vs. Common COVID-19 Situations
• ADA Cover?
• Quarantines of healthy persons? (benching
employees because they are high risk to others)
• Care for family members with COVID-19?
(what about CA?)
• Isolation of those believed to be sick?
• Those with COVID-19?
• High-risk persons who are immunocompromised
and seek to work from home or take leave?
• Older workers who seek to work from home or
take leave?
• Governmental closure orders?
• School closures?

Traditional Types of Leave Provided by Federal Law
vs. Common COVID-19 Situations
• FMLA Cover?
• Quarantines of healthy persons? (benching
employees because they are high risk to others)
• Care for family members with COVID-19?
• Isolation of those believed to be sick?
• Those with COVID-19?
• High-risk persons who are
immunocompromised and seek to work from
home or take leave?
• Older workers who seek to work from home
or take leave?
• Governmental closure orders?
• School closures?

FAMILIES FIRST
CORONAVIRUS
RESPONSE ACT

FFCRA
• Effective April 1, 2020 (according to DOL) – December 31, 2020

NOTE – THERE IS ALSO A SUNRISE – ANY LEAVE GIVEN PRIOR TO APRIL 1
FOR THE REASONS WE ARE ABOUT TO DISCUSS GETS NO CREDIT UNDER
THE NEW REQUIREMENTS.

FFCRA
• Applies to schools, governmental
employers of any size, and private
employers with less than 500 employees
• How do you count? For either E-FMLA
or EPSL
• Start with the W-2 employer
• Add to that # any temporary employees, leased
employees, or other “shared” employees
• That’s your number

FFCRA
• Wait! We are still counting . . .
• Definitely for E-FMLA (and possibly for EPSL)
• Consider whether you are an “integrated employer,” which
allows you to aggregate employees with another W-2
employer when you are affiliated or parents. Factors:
• Common management
• Interrelation between operations
• Centralized control of labor relations: Courts have found
centralized control of labor when business entities share policies
regarding hiring, firing, and training employees, and in developing and
implementing personnel procedures.
• A degree of common ownership and financial control
(least important)

FFCRA
• What about employers under 50. Aren’t they exempt?
• NO! Not unless the DOL lets you out
• Act requires DOL to pass regulations that will develop the criterion
for an employer with <50 to prove that providing the paid leave for
school closures in accordance with the Act would jeopardize the
businesses ability to continue as a going concern
• DOL has passed regulations on this:
• https://www.federalregister.gov/documents/2020/04/06/202007237/paid-leave-under-the-families-first-coronavirus-response-act

FFCRA
§ 826.40(b) Employer coverage.
A small business under this section is entitled to this exemption if an authorized officer of the
business has determined that:
•
•
•

•
•

(i) The leave requested under either section 102(a)(1)(F) of the FMLA or section 5102(a)(5) of the EPSLA would result
in the small business's expenses and financial obligations exceeding available business revenues and cause the small
business to cease operating at a minimal capacity;
(ii) The absence of the Employee or Employees requesting leave under either section 102(a)(1)(F) of the FMLA or
section 5102(a)(5) of the EPSLA would entail a substantial risk to the financial health or operational capabilities of the
business because of their specialized skills, knowledge of the business, or responsibilities; or
(iii) There are not sufficient workers who are able, willing, and qualified, and who will be available at the time and place
needed, to perform the labor or services provided by the Employee or Employees requesting leave under either
section 102(a)(1)(F) of the FMLA or section 5102(a)(5) of the EPSLA, and these labor or services are needed for the
small business to operate at a minimal capacity.
(2) To elect this small business exemption, the Employer must document that a determination has been made pursuant
to the criteria set forth by the Department in § 826.40(b)(1). The Employer should not send such documentation to
the Department, but rather retain the records in its files.
(3) Regardless of whether a small Employer chooses to exempt one or more Employees, the Employer is still required
to post a notice pursuant to § 826.80.

FFCRA
• Notice Posting—Already issued
• Maintain, in a conspicuous location, where notices to
employees are customarily posted, in all work locations
• Email or direct mailing to employees
• Posting via intranet or external website
https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster
_WH1422_Non-Federal.pdf

• DOL has already issued guidance on over 70 hot topics
• https://www.dol.gov/agencies/whd/pandemic/ffcraquestions

FFCRA
• Damages and penalties as under the FLSA
for unpaid EPSL, including:
• Unpaid wages
• An additional equal amount as liquidated
damages
• Attorneys’ fees and costs

• Injunctive relief as under the FLSA for unlawful
discharge, discipline, or discrimination,
including:
• Reinstatement

EMERGENCY
FAMILY AND
MEDICAL LEAVE
EXPANSION ACT

Expanded FMLA or Emergency FMLA (E-FMLA)
– Key Points
• Any employee who has been on payroll for more than 30 calendar days
(whether working or not)
• It is just another form of FMLA (so 12 weeks; same FMLA year as usual)
• Normal FMLA rules apply (e.g., benefit protection, etc.)
• Any leave taken will count against the normal 12-week period for other types of FMLA
• Do not modify traditional FMLA forms – just build new ones for EFMLA

• It provides leave for ONLY ONE type of COVID-19 situation
• If the employee has a minor child
• The child’s school or daycare closes because of COVID-19 concerns or if the child’s
normal, paid care provider is unavailable because of COVID-19
• As a result, the employee cannot work or telework because caring for the child

Expanded FMLA or Emergency FMLA (E-FMLA)
– Key Points
• Unpaid for first two weeks
• But could be paid by EPSL or employer’s other paid leaves
(at employee’s option)

• Provides for pay to employees for weeks 3-12
• At two-thirds regular rate of pay (over past 6 months)
(subject to applicable minimum wage)
•

Regular rate of pay is same definition as FLSA (includes all
non-discretionary bonuses)

• Capped at $200 per day

• Employer cannot require employees to supplement
with other paid leaves, and employee cannot
demand. Must be by agreement.

E-FMLA – Other Aspects

EMERGENCY
PAID SICK
LEAVE ACT

Larger Employers (500+)
• Employers with 500 or more employees can offer EPSL
• Often, they must given state and local requirements

• But larger employers are not required to provide EPSL and
are not eligible for tax credits

Employee Eligibility
• All employees are eligible for EPSL
• Length of employment does not matter
• Unlike E-FMLA provisions, there is no
calendar days, hours of service, or
geographic proximity requirements

• No waiting period
• All covered employers have the same
obligation

When Can ESL Be Used?
State or local quarantine or isolation order related to COVID-19
Self-quarantine at healthcare provider’s advice related to COVID-19
Experiencing COVID-19 symptoms and seeking a medical diagnosis
Caring for an “individual” (undefined) subject to a quarantine/isolation
order or self-quarantine related to COVID-19
• Caring for a son or daughter whose school or place of care has been
closed, or whose child care provider is unavailable, due to COVID-19
• When experiencing a “substantially similar condition” as specified by the
Secretary of Health and Human Services in consultation with the Secretary
of the Treasury and the Secretary of Labor
•
•
•
•

Paid Sick Leave Scenario
• Employee who requests paid sick leave to not work on a paving project
because his wife has asthma (covered by EO 20-91) and her doctor
provided a note dated April 3 saying she has a heightened vulnerability to
infections. Employee is afraid that by working he may get exposed and
bring home COVID-19.
• Does he get the paid sick leave?
• No. Unless his wife depends on him for her care, the EO and doctors’ note
are not enough. Nor is their general fear that he may get infected and
bring it home to his wife.
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Available Hours
• Full-time employees get 80 hours
• Part-time employees get the number of hours they work, on average,
over a 2-week period
• For example, if part-time employees average 24 hours a week, they get 48
hours

• Hours for part-time employees with variable schedules – available
EPSL hours should be calculated according to:
• Their average daily hours scheduled in the six (6) months prior to use of
EPSL, or
• If they did not work for six months prior, a “reasonable expectation” of
average daily hours scheduled upon hire

EPSL Pay
• Unlike E-FMLA, all EPSL is paid
• Pay is calculated at the higher of:
• Regular rate, federal minimum wage, or local minimum wage
• Inclusive of commissions, tips, or piece rates

• However, EPSL is capped:
• $511 per day
• $5,110 in the aggregate

• But, employees absent for “Care for Others,”
“School/Childcare Closure,” and “Similar Conditions”
receive two-thirds (2/3) of their regular rate, capped at
$200 per day ($2,000 in the aggregate)

Notice by the Employee
• FFCRA states “[a]fter the first workday (or portion thereof)”
that EPSL is used, employers “may require” employees to follow
“reasonable notice procedures.”
• But, FFCRA contains no explicit provision for notice prior to
“the first workday.”
• Employer policies requiring advance notice should be reviewed
and provide for advance notice only when reasonable under the
circumstances.

Carryover and Payout
• Unused EPSL does not carry
over to subsequent years.

• EPSL is not required to be
paid out at termination,
resignation, retirement, etc.

Preexisting Policies and Other Paid Leave
• The final version of FFCRA removes a provision requiring
paid sick leave be provided “in addition to” other paid leave.
• However, the DOL’s Q&As clarify the FFCRA’s EPSL
provisions “impose[] a new leave requirement on
employers that is effective beginning on April 1, 2020.”
• Employers may not require use of other paid leave before
use of EPSL.
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Interaction of EPSL and E-FMLA
• EPSL and E-FMLA provide leave when an employee’s child’s
school or child care provider is closed, or when the child
care provider is unavailable due to COVID-19.
• DOL Q&As clarify employees may be eligible for EPSL and EFMLA, but only for a total of twelve (12) weeks of paid leave.
• EPSL provides for an initial two weeks (10 days) of paid leave,
which are unpaid under E-FMLA.
• After two weeks (10 days), employees receive E-FMLA at the
2/3 regular rate for the next ten (10) scheduled weeks.

Workplace Safety and Health

What is the latest from OSHA?
 https://www.osha.gov/memos/2020-04-03/enforcement-guidancerespiratory-protection-and-n95-shortage-due-coronavirus
 https://www.osha.gov/memos/2020-04-03/enforcement-guidance-userespiratory-protection-equipment-certified-under
 Acknowledging the current overwhelming demand for N95 filtering
facepiece respirators (FFRs) in healthcare and other industries,
OSHA’s enforcement guidance permits employers, under certain
circumstances, to use “FFRs, air-purifying elastomeric respirators, and
compatible filters” that are not approved by NIOSH and were
certified in the following jurisdictions: Australia, Brazil, China, the
European Union, Japan, South Korea, and Mexico.

https://www.artba.org/coronavirus/

https://www.artba.org/coronavirus/

COVID-19 Checklist by ARTBA
•
•
•
•
•
•
•
•

Develop an Exposure Action Plan
Safety meetings by phone or with 6 ft between workers
Limit job site and trailer access
Pre-screen visitors, including subs and vendors
Remove anyone showing symptoms
Hand sanitizer and SDS
PPE
Discuss EAP with employees, subs, vendors, and other visitors
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FTBA Best Practices List
•

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

No “tailgate meetings” or “water cooler meetings”
Safety Meetings should be held in groups of 10 or less and should observe 6’ personal distance
No ride sharing
No meals eaten in job trailers
All lunch waste, bottles and cans should be disposed of immediately after use.
No community coffee pots in field offices
Dedicated PPE (especially things like flotation vests)
No “loaner” hard hats
Eliminate shared use pens and pencils in the reception area
Provide disposable paper cups at drinking stations
Wear gloves when operating equipment and if possible, limit one operator to a piece of
equipment. Sanitize controls after use.
No sharing hand tools
Set up hand cleaning or sanitizing stations at various locations on the site, ideally near port-o-lets
Put your clothing directly in the washing machine at the end of shift
Limit number of workers in confined spaces as much as possible
When fueling vehicles, utilize gloves and hand sanitizer
Conduct labor interviews verbally, from a safe distance, with no signature required
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https://ogletree.com/solutions/coronaviruscovid-19-resource-center/

https://ogletree.com/covid-19-template-and-policy-resources/

How We Work With Clients
• Standard Hourly Rates
• Advice, counseling, and representation
• Legal review or customization of documents (handbooks, policies, agreements, etc.)

• Alternative Fee Arrangements

• Flat-Rate Projects (training, handbook review, etc.)
• Hotline Service - advice and counseling regarding employment and labor law issues,
such as safety and health (OSHA), coronavirus (COVID-19), pay issues, leaves of
absence, terminations, layoffs, etc.
• But, not drafting or revising specific policies or other documents; responding to
demand letters or government investigations; litigation; extensive legal research or
meetings
• Flat rate paid annually or quarterly

Thank You
Dee Anna D. Hays

Phillip B. Russell
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