
 

Page 1 of 6 
 

Illinois Association of Defense Trial Counsel 
Springfield, Illinois  |  www.iadtc.org  |  800-232-0169 

IDC Quarterly  |  Volume 20, Number 2  (20.2.32) 
 
 

Feature Article 
By: Robert D. Boroff* 
SmithAmundsen, LLC 

 
  

Mechanics Liens: What Conduct Constitutes Waiver of 
a Contractual Right to Arbitrate? 

 
 
For decades, owners and contractors who have agreed to perform work on construction projects have 

typically entered into boilerplate contracts that contain clauses requiring each other to arbitrate any disputes in 
an effort to avoid expensive litigation. For instance, AIA Document A201-1987 provides, in pertinent part: 

 
“Any controversy or Claim arising out of or related to the Contract, or the breach thereof, shall be 
settled by arbitration in accordance with the Construction Industry Arbitration Rules of the American 
Arbitration Association, and judgment upon the award rendered by the arbitrator or arbitrators may be 
entered in any court having jurisdiction thereof…” 
 
Arbitration clauses, such as the one cited above, are routinely relied upon in disputes involving the Illinois 

Mechanics Lien Act. One problem that typically arises during a mechanics lien dispute is a party’s 
unintentional waiver of its contractual right to arbitrate. This article will provide practitioners with an overview 
of what conduct by a party constitutes waiver of a contractual right to arbitrate.  

   
Background 

 
Though courts in Illinois have routinely held that arbitration is a favored method of settling disputes, a 

party can waive its contractual right to arbitrate. Kostakos v. KSN Joint Venture No. 1, 142 Ill. App. 3d 533, 
536, 491 N.E.2d 1322, 1325 (1st Dist. 1986). Illinois courts, however, disfavor taking such action as they are 
reluctant to find that a party waived its arbitration right. Id. In determining whether a party has waived its 
contractual right to arbitration, the “crucial inquiry is whether the party has acted inconsistently with its right 
to arbitrate.” TSP-Hope, Inc. v. Home Innovators of Ill., LLC, 382 Ill. App. 3d 1171, 1174, 890 N.E.2d 1220, 
1223 (4th Dist. 2008), quoting Schroeder Murchie Laya Assoc., Ltd. v. 1000 W. Lofts, LLC, 319 Ill. App. 3d 
1089, 1098, 746 N.E.2d 294, 301 (1st  Dist. 2001). A party thus waives its right to arbitrate a claim when it 
either: 1) acts in a manner that indicates an abandonment of that right, or 2) submits an arbitrable issue to a 
court for decision. La Hood v. Central Ill. Const., Inc., 335 Ill. App. 3d 363, 364-65, 781 N.E.2d 585, 587 (3d 
Dist. 2002). Nevertheless, a party may file a counterclaim and answer without automatically waiving its 
contractual right to arbitrate. Kessler, Merci, and Lochner, Inc. v. Pioneer Bank & Trust Co., 101 Ill. App. 3d 
502, 509, 428 N.E.2d 608, 613 (1st dist. 1981); Edward Elect. Co. v. Automation, Inc., 164 Ill. App. 3d 547, 
555, 518 N.E.2d 172, 177 (1st Dist. 1987). 
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Instances Where Illinois Courts Have Found That a Party Waived Its Contractual Right to Arbitrate 
 
In Illinois, courts have only found that a party waived its right to arbitration under seven circumstances, 

which will be discussed below. See, e.g., Illinois Concrete-I.C.I., Inc. v. Storefitter, Inc., No. 2-09-0854, 2010 
WL 298565, *1 (2d Dist. January 20, 2010); Applicolor, Inc. v. Surface Combustion Corp., 77 Ill. App. 2d 
260, 267, 222 N.E.2d 168, 171 (1st Dist. 1966); Epstein v. Yoder, 72 Ill. App. 3d 966, 972, 391 N.E.2d 432, 
437 (1st  Dist. 1979); Gateway Drywall & Decorating, Inc. v. Village Construction Co., 76 Ill. App. 3d 812, 
817, 395 N.E.2d 613, 616 (5th Dist. 1979); Cencula v. Keller, 152 Ill. App. 3d 754, 757, 504 N.E.2d 997, 999 
(2d Dist. 1987); Schroeder, 319 Ill. App. 3d at 1098; Glazer’s Distributors of Ill., Inc. v. NWS-Ill., LLC., 376 
Ill. App. 3d 411, 426, 876 N.E.2d 203, 216 (1st Dist. 2007). These cases demonstrate that courts are unwilling 
to find that a party waived its contractual right to arbitration without convincing evidence.   

 
Filing a Complaint After Receiving a § 34 Demand  

 
In Illinois Concrete-I.C.I., Inc., 2010 WL 298565 at *1, the plaintiff, before filing its complaint in court, 

recorded a mechanics lien against the defendants for their failure to pay for services rendered on a construction 
project. In response, the defendants, pursuant to 770 ILCS 60/34, demanded that the plaintiff commence an 
action in the circuit court within 30 days. Id. Section 34 of the Illinois Mechanics Lien Act provides in 
pertinent part: 

 
Upon written demand of the owner, lienor, or any person interested in the real estate, or their agent or 
attorney, served on the person claiming the lien, or his agent or attorney, requiring suit to be 
commenced to enforce the lien or answer to be filed in a pending suit, suit shall be commenced or 
answer filed within 30 days thereafter, or the lien shall be forfeited.  

 
770 ILCS 60/34 (West 2009) (emphasis added). 

The plaintiff, therefore, filed its complaint and the defendants subsequently filed a motion to compel 
arbitration, which the trial court denied. The court determined that the defendants waived their right to arbitrate 
by filing the § 34 demand since doing so required the plaintiff to file an action. Id. On appeal, the Second 
District concluded that the defendants’ § 34 demand, was inconsistent with their right to seek arbitration. Id. at 
*4. The appellate court found that “[n]othing compelled the defendants to make this demand, and they could 
have simply sought arbitration. Thus, the demand was not responsive to any action that the plaintiff took.” Id. 

 
Filing A Motion For Summary Judgment 

 
The First District held that the defendants in Applicolor, waived their right to arbitrate because filing a 

motion for summary judgment was evidence of behavior inconsistent with an arbitration clause. 77 Ill. App. 2d 
at 266-67. The plaintiff in Applicolor brought an action against the defendants for breach of warranty on a 
contract for the purchase of a glass lehr. Id. at 262. The contract included an arbitration clause that provided in 
pertinent part: 

 
Any controversy or claim arising out of or relating to the contract resulting from the acceptance of this 
proposal and the approval thereof by Surface or the breach of said contract shall be settled by 
arbitration…  

 
Id. at 263. 

After the plaintiff filed its lawsuit in circuit court, one of the defendants filed a petition for removal to 
federal court. Id. The defendants then immediately filed a motion for summary judgment Id. at 264. The 
plaintiff soon after filed a motion to remand the matter back to state court. Id. at 263. The defendant argued 
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that the case should not be remanded because it would be denied “its ‘privilege to elect the forum best 
calculated to enforcement of its substantive rights.’” The federal court however, ultimately granted the 
plaintiff’s motion. Id.  

On remand, the plaintiff and the defendants each filed motions for summary judgment with affidavits 
attached. Id. at 264. None of the parties sought to assert their right to arbitration in their respective motions for 
summary judgment. Id. The state court denied the motions for summary judgment two years later, prompting 
the defendants to file an answer to the original complaint. Id. In their answer, the defendants, for the first time, 
sought to invoke the arbitration clause that was contained in the contract and filed a motion to stay the 
proceedings pending arbitration. Id. This occurred four years after the plaintiff initially filed its complaint. Id.  

The trial court denied the defendants’ motion to stay and the defendants appealed, arguing that they had 
not waived their right to arbitrate. Id. The defendants relied upon a New York case which held that a party who 
filed a motion to dismiss before invoking its contractual right to arbitrate did not waive this right because 
parties are permitted to test the sufficiency of the complaint. Id. The First District disagreed with this argument 
because, unlike a motion to dismiss, the grounds for a decision on a motion for summary judgment is not 
limited to the pleadings, but could include affidavits, counter affidavits, etc. Id. at 264-65. Furthermore, the 
appellate court concluded that the purpose of a motion for summary judgment is to judge the merits of a case. 
Id. at 266. The First District held that the defendants’ conduct was inconsistent with the arbitration clause, and 
therefore, they waived their right to arbitrate. Id. at 266-67. 

 
Filing an Answer, Participating in Discovery, and Waiting Until Filing a Response to a 

Motion for Summary Judgment to Assert the Right to Arbitrate 
  
In Epstein, the First District held that the defendant’s actions were inconsistent with an arbitration clause 

where he did not invoke his right to arbitration until filing a response to a motion for summary judgment and 
had participated in litigation for over two years. 72 Ill. App. 3d at 972. A dispute arose between the parties in 
Epstein prompting the plaintiffs to file a suit seeking reimbursement for advances made on the defendant’s 
behalf. Id. at 971. Though the venture agreement contained a provision stating that “any claim or controversy 
arising out of the agreement or the breach thereof will be settled by arbitration,” the defendant filed an answer 
to the plaintiffs’ complaint where he admitted to the existence of the agreement, but denied all material 
allegations. Id. at 970-71. The defendant also requested that the trial court dismiss the plaintiffs’ complaint 
without asserting that the parties agreed to arbitrate the matter. Id. at 970. When the plaintiffs subsequently 
filed a motion for summary judgment, the defendant filed a motion to strike on the basis that the agreement 
contained an arbitration clause. Id. The defendant also filed a counterclaim alleging that the plaintiffs violated 
the agreement. Id. The trial court ultimately granted the plaintiffs’ motion for summary judgment and 
dismissed the defendant’s counterclaim. Id.  

On appeal, the defendant argued that the trial court erred by refusing to grant his counterclaim against the 
plaintiffs because the matter should have been arbitrated pursuant to the agreement. Id. at 972. The First 
District found that the defendant did not assert his right to arbitrate in a timely manner since he waited until 
after answering the complaint, where he admitted to the existence of the agreement, and participated in 
discovery for two years. Id. at 972. Accordingly, the appellate court held that these actions demonstrated an 
abandonment of the defendant’s contractual right to arbitration. Id.  

 
Filing an Answer, Participating in Discovery, and Waiting Over One Year to Assert a Right to Arbitrate 

 
The Fifth District found that the defendants in Gateway Drywall, waived their right to arbitration because 

they: 1) filed answers to complaints wherein they admitted to the existence of subcontracts while denying the 
principal allegations, 2) requested that the complaints be dismissed, 3) submitted arbitrable issues to the trial 
court in their answers, 4) waited thirteen and twenty-two months, respectively, to invoke their contractual right 
to arbitration, and 5) participated in discovery. 76 Ill. App. 3d at 817. In Gateway Drywall, the general 
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contractor, Village Construction Company (“Village”), entered into subcontract agreements with Charles 
Rutledge General Contractor, Inc. (“Rutledge”) and Gateway Drywall and Decorating, Inc. (“Gateway”) that 
provided: 

 
All claims, disputes and other matters in question arising out of, or relating to, this Contract, or the 
breach thereof, shall be decided by arbitration in the same manner and under the same procedure as 
provided in the Contract Documents with respect to disputes between the Owner and the Contractor… 

 
Id. at 814. 

Rutledge and Gateway completed their work related to the subcontracts on August 9, 1973, and March 9, 
1976, respectively. Id. On October 22, 1976, and July 1, 1977, Gateway and Rutledge filed actions in state 
court seeking a judgment against Village and to foreclose on their mechanics liens. Id. at 814-15. The two 
cases were eventually consolidated and the named defendants all filed answers and counterclaims, none 
referencing the arbitration clause. Id. at 815. The defendants participated in discovery, and the day after the 
trial court set the case for trial, they invoked their right to arbitration for the first time in a petition to stay the 
proceedings. Id. The trial court denied the defendants’ petition to stay because it determined that they waived 
their right to arbitrate. Id.  

On appeal, the defendants argued that the trial court erred in finding that they waived their right to 
arbitration because, unlike Applicolor, they did not file a motion for summary judgment, a motion to dismiss, 
nor did the case proceed to trial. Id. The appellate court, nonetheless, determined that the defendants submitted 
arbitrable issues to the trial court by presenting factual issues in their answers. Id. at 817. Furthermore, the 
Fifth District concluded that the defendants waived their contractual right to arbitration by waiting more than 
one year to invoke their right, participating in discovery, and having the matter nearly go to trial. Id. 
Accordingly, the appellate court affirmed the trial court’s decision to deny the defendants’ petition to stay the 
proceedings. 

 
Filing an Answer Claiming Additional Credits, Filing a Bill of Particulars, and 

Waiting 9.5 Months Before Asserting the Right to Arbitrate 
 
In Cencula, the Second District found that the defendant waived his contractual right to arbitration because 

he waited over nine months to assert this right, submitted arbitrable issues to the trial court by filing an answer 
alleging additional credits offsetting his liability, and issuing a bill of particulars associated with the subject 
construction project. 152 Ill. App. 3d at 757-58. The plaintiff in Cencula entered into a contract with the 
defendant to build a private residence. Id. at 755. On May 3, 1985, the plaintiff filed a lawsuit against the 
defendant alleging that he substantially performed the work required of him under the contract, and yet, the 
defendant failed to pay. Id. The defendant subsequently filed an answer denying that the parties agreed to 
certain additions; that the plaintiff substantially performed his portion of the contract; that he violated the 
contract by refusing to pay the full amount; and that he owed the plaintiff in the amount alleged in the 
complaint. Id. at 756.  

On January 31, 1986, the defendant filed a bill of particulars listing certain items that he alleged should be 
credited. Id. Approximately one month later, he requested that the trial court dismiss the plaintiff’s complaint 
and asserted, for the first time, that the matter be decided by arbitration. Id. The trial court ultimately denied 
the defendant’s request because it found that he waived his contractual right to arbitration. Id.  

On appeal, the defendant argued that the trial court erred because he did not conduct himself in a manner 
inconsistent with his right to arbitrate since he never requested that the trial court rule on any fact or law 
relating to the case and he did not request affirmative relief in his answer. Id. at 757. The appellate court found, 
however, that the defendant submitted arbitrable issues to the trial court by alleging in his answer that he was 
entitled to additional credits and by filing a bill of particulars. Id. at 758. Accordingly, the Second District held 
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that the defendant’s actions constituted a waiver of his contractual right to arbitrate, and therefore, affirmed the 
trial court’s decision. Id. at 757-58.  

 
Engaging in Discovery, Opposing a Previous Attempt to Compel Arbitration, and 

Failing to File for Arbitration When Having the Opportunity 
 
The First District held in Schroeder, that the plaintiff waived its contractual right to arbitration because its 

actions were inconsistent with an arbitration clause. 319 Ill. App. 3d at 1098. In Schroeder, the plaintiff 
entered into a contract with the defendant to provide architectural design, construction administration, and 
construction supervisory services. Id. at 1091. The plaintiff subsequently filed an action in circuit court against 
multiple parties, including the defendant, in order to foreclose on a mechanics lien it previously filed. Id. On 
January 5, 2000, the defendant filed a motion to stay the proceedings and compel arbitration. Id. In response, 
the plaintiff argued that the motion to stay was untimely. Id. The trial court dismissed the circuit court 
proceedings without prejudice, and granted the plaintiff leave to reinstate the case if arbitration was not 
scheduled within ninety days. Id. The parties failed to schedule an arbitration hearing within ninety days, 
prompting the trial court to reinstate the plaintiff’s lawsuit. Id. Following the reinstatement of the case, the 
defendant filed its answer, affirmative defenses, and a counterclaim against the plaintiff seeking damages for 
breach of contract, professional negligence, contribution, and implied indemnity. Id. The plaintiff then filed a 
motion to compel arbitration and stay the proceedings in response to the counterclaim filed by the defendant. 
Id. at 1092. The trial court entered an order denying the plaintiff’s motion to compel arbitration. Id.  

The appellate court affirmed the trial court’s decision determining that the plaintiff waived its contractual 
right to arbitration. Id. at 1099. In support of its decision, the First District reasoned that the plaintiff’s 
complaint and the defendant’s counterclaim arose out of the same contractual dispute, involved the same 
construction project and parties, and involved the same factual issues. Id. at 1098. It also determined that the 
plaintiff’s conduct of initially opposing the defendant’s motion to stay, engaging in discovery, failing to file for 
arbitration after the case was dismissed, and moving to reinstate the case was not consistent with a party 
intending to retain its right to arbitrate. Id. The appellate court, therefore, affirmed the trial court’s decision to 
deny the plaintiff’s motion to compel since the evidence demonstrated that it waived its right to arbitration. Id.      

 
Filing a Complaint and Invoking its Right to Arbitration Only After the Trial Court and 

Appellate Courts Denied Requests for a Temporary Restraining Order 
 
In Glazer’s, the plaintiff and the named defendant entered into a management services agreement 

(“MSA”) and conditional sales agreement (“CSA”). 376 Ill. App. 3d at 414. The CSA contained an express 
arbitration agreement, while the MSA did not. Id. at 415. On May 30, 2006, the plaintiff filed a complaint in 
state court seeking an injunction, a declaratory judgment, and relief for breach of contract after it learned that 
the defendant entered into a contract to sell a number of distribution contracts in Illinois. Id. at 416. The 
plaintiff also filed on May 30, 2006, a verified motion for temporary restraining order. Id. On June 2, 2006, the 
circuit court entered an order denying the plaintiff’s motion for a temporary restraining order. Id. On June 29, 
2006, the defendant filed a motion to dismiss the plaintiff’s complaint. Id. 

The next day, the plaintiff filed an arbitration demand with the AAA. Id. at 417. The named defendant, 
along with its co-defendant parent company, filed a motion to stay the arbitration on July 6, 2006, arguing that 
the plaintiff waived its right to arbitrate and that the filing of the arbitration demand was a form of forum 
shopping. Id. On July 18, 2006, the circuit court entered an order staying the arbitration and granted the 
plaintiff time to amend its complaint. Id. The plaintiff subsequently amended its complaint and filed a motion 
to compel arbitration and stay the state court proceedings. Id. The circuit court denied the plaintiff’s motion to 
compel arbitration because it concluded that plaintiff’s claims were based upon the MSA, which did not 
contain an express arbitration clause, and it waived its right to arbitrate by filing its original complaint. Id. at 
418.  
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On appeal, the plaintiff argued that the circuit court erroneously found that it waived its right to arbitrate. 
Id. at 425. The appellate court ultimately affirmed the trial court’s ruling because it determined that the 
plaintiff filed its complaint in state court before ever mentioning arbitration. Id. at 425-26. It also concluded 
that the plaintiff filed an arbitration demand only after the state court denied its request for a temporary 
restraining order, which suggested to the appellate court that the plaintiff was forum shopping. Id. at 426. 
Furthermore, the appellate court determined that, “by submitting arbitrable issues for judicial determination, 
[the party’s] participation in the legal forum was inconsistent with [its] contractual right [to arbitrate] and 
constituted an abandonment of that right.” Id.  

 
Conclusion 

 
The above-mentioned cases illustrate situations where Illinois courts have found that a party, involved in a 

mechanics lien dispute, waived its contractual right to arbitration. However, the actions of these parties are not 
meant to represent the only ways to waive arbitration rights. Instead, they are meant to caution practitioners 
from voluntarily participating in civil litigation if the end game is to have a dispute resolved by arbitration. If 
practitioners prefer to invoke their client’s contractual right to arbitrate, counsel should carefully consider the 
risk that they create by choosing to participate in the litigation rather than moving to stay the pro-ceedings as 
soon as practical. 

 
 
 

About the Authors 
 
Robert D. Boroff is an associate of SmithAmundsen LLC’s Chicago office and a member of the construction litigation group. Mr. Boroff is an 
experienced trial attorney who focuses his practice in the defense of design defect, bodily injury, and products liability litigation. Mr. Boroff 
earned his B.S. in Finance from Miami University in 2003 and his J.D. from Loyola University Chicago School of Law in 2006. 
 
*The author would like to acknowledge law clerk Andrew Thomas, Loyola University Chicago School of Law, for his contribution to this 
article. 
 

 
 

About the IDC 
 

The Illinois Association Defense Trial Counsel (IDC) is the premier association of attorneys in Illinois who devote a substantial portion their 
practice to the representation of business, corporate, insurance, professional and other individual defendants in civil litigation. 
For more information on the IDC, visit us on the web at www.iadtc.org. 
  

Statements or expression of opinions in this publication are those of the authors and not necessarily those of the association. 
IDC Quarterly, Volume 20, Number 2. © 2010. Illinois Association of Defense Trial Counsel. All Rights Reserved. Reproduction in whole or in 
part without permission is prohibited. 
  

Illinois Association of Defense Trial Counsel, PO Box 3144, Springfield, IL 62708-3144, 217-585-0991, idc@iadtc.org 


