AIPWP Spring Conference
Wednesday, June 19, 2013
Minutes
Meeting called to order at 8:16 AM.
Welcome and Introductions (Attachment A)
Michael Fuss welcomed the attendees and thanked JUB Engineers for sponsoring the break. It was
noted that there was no quorum of the Board.
Treasurer’s Report (Attachment B)
The Fall 2012 meeting minutes were available at the meeting. They will also be posted on the
Association of Idaho Cities (AIC) website once approved. Tom presented the Treasurer’s Report. There
was a slight drop in the number of cities registered with the Association of Idaho Public Works
Professionals (AIPWP).
Appoint New AIPWP Board Member for Idaho Southeast Region
Presented by Michael Fuss, P.E., AIPWP President
Board Member Greg Lanning has moved out of state and is unable to fulfill his term. Michael opened
the nominations for the board of AIPWP to fill the open position for the Idaho Southeast Region (AIC
Districts IV, V and VI). Tom Barry nominated Reggie Finney from the City of Buhl. John Millar nominated
Chris Frederickson from Idaho Falls. Michael closed the nominations. The board will vote electronically
and let everyone know the results.
Correction: According to AIPWP Bylaws, Article Five: Board of Directors, “…Directors shall be elected by
vote of the members, or designated alternates, present at properly notified or regularly scheduled
meetings…” A vote will need to occur at the Fall 2013 AIPWP meeting.
AIPWP Membership Eligibility (Attachments C & D)
Presented by Tom Barry, P.E.G., AIPWP Secretary
Tom has been working on a new affiliate membership status/category for the organization. At the fall
2012 conference, there was some discussion about adding a third type of membership in addition to the
Full and Associate memberships currently in place. Both of the current categories require employment
by a city. Some districts were interested in joining but were unable to due to the municipal employment
clause in the bylaws. AIC also has a membership status that extends to non-city employees. Affiliate
membership is a new category that is being proposed. The consensus was that adding the proposed
third membership category was a good idea. The red-lined document (Attachment C) highlights the
changes needed to the bylaws (Attachment D) to implement this change. These changes are supported
by Ken Harward at AIC. Ken felt strongly that, because of the relationship between AIC and AIPWP, the
voting and leadership of the association should be restricted to city leaders, yet an additional
membership type would allow the organization to include others’ technical knowledge.
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The changes to Article Four: Dues are mainly clarifications along with the addition of the Affiliate
Membership dues requirements. Article Eight: Membership Meetings and Article Nine: Quorum and
Procedures changes clarify which types of members may vote. If there is broad membership support,
this can be taken to the board for voting. One attendee noted that it may make more sense to make the
affiliate dues on a per office basis rather than per person in a similar structure to the other membership
dues. Currently, City membership is based on number of full-time Public Works employees.
A member asked if the fees are adequate for the organization’s needs. Tom stated that it is dependent
on what the organization wants to do. There are not currently many expenses and so revenues are
adequate but, if AIPWP wanted to do more, those revenues may need to expand. There have been
some requests in the organization to gather more information from the legislature and for possible legal
input. As a group, there is the potential to talk about doing some lobbying or providing input to
legislators or providing legal reviews/insights to cities. The organization is trying to get the information
out as these issues affect all cities across the state. If activities continue as in the past, revenues are
sufficient. A member asked if the funds should be funneled up through AIC for specific activities. AIPWP
has not yet had to contribute but may need to decide to pool resources in the future for other needs
that the AIC is not addressing. If things move in that direction, AIPWP may need to significantly increase
dues and the board does not want to do that.
AIPWP can expand its influence via the American Council of Engineering Companies of Idaho (ACEC) by
becoming involved with their committees. Tim Haener offered to have a member of the AIPWP board
be involved in the ACEC AIC Government Affairs Committee to help accomplish some of the things
discussed. This is an opportunity to leverage efforts between organizations.
Idaho ACEC Update (Attachment E)
Presented by Tim Haener, P.E., J-U-B
There are many overlapping interests between ACEC and AIPWP and it is important to coordinate on
legislation. Tim briefly reviewed a “laundry list” of upcoming issues that ACEC is tracking/watching.
Status of Federal Infrastructure Funding and Impacts to Idaho Cities (Attachment F)
Presented by James Porter, P.E., Lisa Bachman, AICP, Steve James, P.E., J-U-B, and Bryant Kuechle, The
Langdon Group
The Highway Trust Fund will be depleted in 2015. Congress is placing a high interest in private/public
funding agreements. Transportation Bill Map-21 is a performance based program. Every $1B in
highway investment supports 34,000 jobs.
Reinvestment and renewal are important to water now. There is more demand and less funding as
federal funding is dropping. The State Revolving Fund will change as there is not a bill being introduced
for the upcoming year. Through the creation of the Water Infrastructure Financing and Innovation
Authority (WIFIA), the Department of Environmental Quality (DEQ) may be able to bundle smaller
projects. There are some changes proposed for bonding. Per Idaho Department of Commerce in the
Community Development Block Grant there has been a steady $7M per year that should maintain for
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the next couple of years. There may be a change in eligibility for lower income and entitlement
communities and grant amounts have dropped. The main focus is on public facilities; job creation
prospects are being encouraged. A common theme will be Section 3 compliance. Idaho Parks and
Recreation Program has seven grants available for maintenance projects.
For transportation, there is a focus on freight and rail to improve rail access and look at active/inactive
areas. Idaho Transportation Department (ITD) is updating their Bike and Pedestrian Plan. There are
some programs that bundle several smaller programs. There is a lot of concern that the transportation
bill is only for two years and ends in 2014. A lot of state agencies are trying to partner with other
agencies and leverage resources. There is a lot of bundling happening with programs to fund projects.
Be proactive at looking at options and public/private cooperation is being encouraged.
Public involvement is important in passing bonds, such as education that allows the public to
understand why the improvements are important and understand the ramifications if the bonds are not
passed. Utility rates will increase with bond elections but they will also increase with fines. Involving
the public in the options helps them have ownership in the decisions. Ways of reaching a community
will vary with each community.
Litigation of Municipal Fee vs. Tax (Attachments G, H, I & J)
Presented by Chris Meyer, Givens Pursley, LLP
The broad topic in three recent court decisions was takings. Traditionally, takings of private property
are regulatory takings (such as downzoning a property) as governed by federal law and a subcategory
called exactions where a developer requests a conditional use permit but the city or county requires
some additional requirements. These are two standards in which a property owner finds it very difficult
to prevail. Illegal taxes are also considered takings. Illegal taxes are a purely Idaho issue and have
nothing to do with the other regulatory takings.
Dillon’s Rule – he was a Supreme Court Justice in Iowa at the end of the Civil War – says that cities have
no inherent authority, albeit all their authority comes from the state legislature. Idaho Legislature
enacted legislation allowing cities to enact their own legislation as long as they are not in conflict with
state law (home rule). This legislation was enacted in 1976 with the encouragement of AIC.
The Idaho Supreme Court believes cities have two limited powers – police power, not requiring
statutory implementation, and taxation power which is not self-executing requiring the legislature to
act. Exceptions include a whole body of law for regulatory fees (e.g., dog licenses or parking meters). In
the area of user fees for services provided, this was litigated for the first time in Hayden. It was not
done through the Idaho Development Impact Fees Act process. The Idaho Legislature enacted a
provision for cities to enact fees for services they provide. The City of Hayden did not use revenue
bonds because their system was self-perpetuating by having developers pay in advance for
infrastructure. The charge has to be tailored to the amount of services provided. In the City of Lewiston
case, the “opt out” option was not presented clearly enough to the courts. For the City of Hayden, there
was no court decision made for the use of funds for future expansion. The message from the courts is
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that the fee must be reasonably related to the services provided (if the fees become a profit center, they
are not considered reasonable).
Business Case Evaluation (BCE) Process (Attachment K)
Presented by Steve Burgos, Brown and Caldwell
Often when working with cities, there are discussions about risk management including the BCE process
and decision making process. $3.6T investment is needed by 2020 in America’s infrastructure
improvements. Asset management is a framework for improving business decisions. It has to fit well
with what the community wants. The BCE process tries to find the best fit for a city. Decisions should
be supporting, or at the least not hurting the city’s strategic plan. Every city is unique. There is a
different combination of levels of service that each community wants. Decisions should account for
risks and benefits as well as deliver the least life-cycle cost of ownership. Levels of service should be
considered in decisions. Cities may need to spend more money to meet the values of that community.
Risk and benefits costs have to be accounted for to quantify the potential of risk.
The City of Nampa went through this process to align their strategic plan with their need to upgrade
their wastewater treatment plant. Options explored included “Do Nothing More”. Risk benefit analyses
are not always a 1:1 relation. Not all risks and benefits can be quantified. The probability of occurrence
may need to be revisited often.
Open Discussion
Chris Meyer was asked if anything had changed on Water Rights (RAFN). There is no breakthrough on
this issue. New legislation was drafted but ultimately went nowhere. The lesson learned is that
municipalities need to be more involved in the Department of Water Resources. The Idaho Municipal
Application Package is in a hiatus at the moment. The good news is that there have been very positive
discussions occurring. The Pioneer Irrigation District withdrew its protest. Every municipality in Idaho
would benefit from municipal water planning rights.
Tim Haener was asked about the extremes for land surveying changes. He believes it will end in a good
middle ground for the professional land surveyors.
The National Council of Examiners for Engineering and Surveying (NCEES), the national licensing
authority, has adopted a model law requiring a master for engineering. If adopted, there will be a 20
year implementation period and current engineers would be grandfathered in.
Aquifer recharge is a topic of discussion in the east side of the state. AIC is in support of it. Dave Miles,
City of Meridian, is working with Ken Harward, AIC, to find a position that AIC would be able to support
and send to Director Spackman. Most of that is in relation to Reasonably Anticipated Future Needs
(RAFN). The letter was delivered but an update has not been heard on how it was received. Concern
has been expressed in that there are currently mechanisms and oversight in place to handle aquifer
recharge and that the state should not be the only one able to do this. The legislation was intended to
clarify the process but the clock ran out on the process for the legislators. Idaho Water Users
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Association (IWUA) took over and that has created some concern over their efforts to change the 1996
RAFN legislation. At the moment, there is still dialogue going on.
Action Items:




Vote on a new Board member
Vote on the membership requirements
Approve minutes from Fall 2012 meeting

Adjourned at 11:01 AM.
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Attachment A

AIPWP SPRING CONFERENCE
Wednesday, June 19, 2013
Boise Centre
850 West Front Street
TOPIC
8:00 am

8:15 am

Sign In

8:15 am

8:25 am

Welcome and Introductions
Michael Fuss, P.E., AIPWP President

8:25 am

8:30 am

Treasurer’s Report
Tom Barry, P.E.G., AIPWP Secretary

8:30 am

8:35 am

Appoint New AIPWP Board Member for Idaho Southeast Region
Michael Fuss, P.E., AIPWP President

8:35 am

8:45 am

AIPWP Membership Eligibility
Tom Barry, P.E.G., AIPWP Secretary

8:45 am

9:00 am

Idaho ACEC Update
Tim Haener, P.E., J-U-B

9:00 am

9:30 am

Status of Federal Infrastructure Funding and Impacts to Idaho Cities
James Porter, P.E., Lisa Bachman, AICP, and Steve James, P.E., J-U-B

9:30 am

9:45 am

BREAK
Sponsored by J-U-B Engineers, Inc.

9:45 am

10:15 am

Litigation of Municipal Fee vs. Tax
Attorney Chris Meyer, Givens Pursley, LLC

10:15 am

10:45 am

Business Case Evaluation Process
Steve Burgos, Brown and Caldwell

10:45 am

11:00 am

Open Discussion

11:00 am

Adjourn

Attachment B

Attachment C
ARTICLES OF ASSOCIATION
AND BYLAWS
June 20, 2012
Article One: Name
The name of this association shall be the Association of Idaho Public Works Professionals.
Article Two: Purpose
The objectives and goals of this association shall be to add to the knowledge and goals of the members;
to encourage cooperative relationships among the various members representing cities of all sizes in the
State of Idaho; to provide opportunities to discuss common problems and issues; to further the
knowledge of the members on technical issues and other issues impacting the public works profession;
and to assist with and improve the efficiency of city government.
Article Three: Membership
Membership: Membership shall be available to the dues-paying full-time permanent employee of an
Idaho city that has overall responsibility for the city’s public works activities and also to full-time City
Engineers.
Associate Membership: Associate memberships shall be available to full-time permanent employees of
cities in Idaho who are employed in the Public Works field but do not otherwise fulfill all of the
requirements for membership.
Article Four: Dues
The dues for the Association shall be forty dollars ($40) annually for members from cities with more
than twenty (20) public works employees engaged full-time in the Public Works area, twenty dollars
($20) annually for members from cities with six (6) to twenty (20) public works employees and ten
dollars ($10) annually for members from cities with five (5) or fewer public works employees. There
shall be no dues required from associate members. Dues shall be due on the first day of January of each
year.
Article Five: Board of Directors
The Board of Directors of the Association should consist of two members from the northern region (AIC
Districts I and II), two members from the southwest region (AIC District III), and two members from the
southeast region (AIC Districts IV, V and VI). Directors shall be elected by vote of the members, or
designated alternates, present at properly notified or regularly scheduled meetings. The Board shall meet
annually in conjunction with the membership meeting or as called by the current President on five days
notice. The Board of Directors shall determine that qualifications for membership are met by those who
apply and that membership dues have been paid.
Article Six: Officers
Officers of the Association shall be the President, Secretary-Treasurer, and Immediate Past President.
The Officers shall be chosen by a majority vote of the Board of Directors from among the membership
of the Board and shall serve for a period of three (3) years. Vacancies in office shall be filled through a
majority vote of the Board of Directors. Should an officer be unable to attend a director or membership
meeting, the Board of Directors may select an acting officer to preside during such meeting.
NOTE: Although a formal vote is required to change Officers of the Board, to maintain continuity in the
association, it is generally anticipated the Secretary-Treasurer will advance to the President position
following the first three (3) year term as Secretary-Treasurer.
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Article Seven: Powers and Duties of Officers
President: The President shall preside at meetings of the Board of Directors and at membership
meetings. The President may call for meetings of the Board of Directors as appropriate. The President
shall have prepared the agendas for meetings of the Board of Directors and the membership. The
President may appoint committees where and when appropriate.
Secretary-Treasurer: The Secretary-Treasurer shall keep minutes of the Board of Directors and
membership meetings; shall receive and account for dues payments from the membership and deposit
the dues in the bank utilized by the Association of Idaho Cities; and sign checks and other documents
when directed and authorized to do so by the Board of Directors.
Article Eight: Membership Meetings
The membership meeting of the Association shall be conducted annually in conjunction with the annual
meeting of the Association of Idaho Cities. Additional membership meetings may be called by the
President of the Board of Directors as appropriate. Only members shall be entitled to exercise voting
privileges at membership meetings. Members may designate alternates to act on their behalf at
membership meetings.
Article Nine: Quorum and Procedures
For purposes of transacting business at meetings of the membership a vote shall be taken of the
members, or designated alternates, present at properly notified or regularly scheduled meetings.
For purposes of transacting business at meetings of the Board of Directors a quorum shall require the
presence of a simple majority of the members of the Board. Those joining in the meeting by electronic
means shall be counted within the quorum. The rules contained in Roberts Rules of Order Revised shall
govern the proceedings of the Association in all cases in which they are applicable unless dispensed with
by a vote of the Board or membership.
Any action required or permitted to be taken by the Board, may be taken without a meeting, and with the
same force and effect as a unanimous vote of the Board, if all members of the Board shall individually or
collectively consent electronically or in writing to such action.
Article Ten: Dissolution of Organization
Upon dissolution of the organization, assets shall be distributed for one or more exempt purposes within
the meaning of section 501(c)(6) of the Internal Revenue Code of 1986, or corresponding section of any
future Federal tax code, or shall be distributed to the Federal, state or local government for a public
purpose. Any such assets not so disposed of shall be disposed of by a Court of competent jurisdiction, of
the county in which the principal office of the organization is then located, exclusively for such
purposes.
Article Eleven: By-Law Amendments
These Bylaws may be amended by a simple majority of the Board of Directors or by a majority vote of
the membership, or designated alternate.
Article Twelve: Effective Date
The effective date of these Bylaws shall be the date on which the Board of Directors adopted said
Bylaws by signature approval, which date is June 20, 2012.
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Attachment D
Article Three: Membership
Full Membership: Full Membership shall be available to the dues-paying full-time permanent
employee of an Idaho city that has overall responsibility for directing or administering the city’s
public works programs, plans, projects, services and/or activities and as well as also to full-time
City Engineers. Full Members are allowed voting privileges and may serve on the Board of
Directors and also as Officers of AIPWP.
Associate Membership: Associate memberships shall be available to full-time permanent
employees of cities in Idaho who are employed in the Public Works field but do not otherwise
fulfill all of the requirements for Full Mmembership. Full Members are allowed voting
privileges but may not serve on the Board or as an Officer of AIPWP.
Affiliate Membership: Affiliate memberships shall be available to public works professionals
working in Idaho who are members of public works districts or associations, private public
works design/consulting or contracting firms, and the like, and who do not otherwise fulfill all of
the requirements for Full or Associate Membership. Affiliate Members are not allowed voting
privileges and may not serve on the Board or as an Officer of AIPWP but may serve as advisors.
Article Four: Dues
The dues for the Association shall be forty dollars ($40) annually for Full and Associate
Mmembers from cities with more than twenty (20) public works employees engaged full-time in
the Public Works area, twenty dollars ($20) annually for Full and Associate Mmembers from
cities with six (6) to twenty (20) public works employees and ten dollars ($10) annually for Full
and Associate Mmembers from cities with five (5) or fewer public works employees. There shall
be no dues required from associate members Affiliate Membership dues are ten dollars ($10)
annually per person. Dues shall be due collected on the first day of January of each year.
Article Eight: Membership Meetings
The membership meeting of the Association shall be conducted annually in conjunction with the
annual meeting of the Association of Idaho Cities. Additional membership meetings may be
called by the President of the Board of Directors as appropriate. Only Full and Associate
Mmembers shall be entitled to exercise voting privileges at membership meetings. Members may
designate alternates to act on their behalf at membership meetings.
Article Nine: Quorum and Procedures
For purposes of transacting business at meetings of the membership a vote shall be taken of the
Full and Associate mMembers, or designated alternates, present at properly notified or regularly
scheduled meetings.
For purposes of transacting business at meetings of the Board of Directors, a quorum shall
require the presence of a simple majority of the Mmembers of the Board. Those joining in the
meeting by electronic means shall be counted within the quorum. The rules contained in Roberts
Rules of Order Revised shall govern the proceedings of the Association in all cases in which they
are applicable unless dispensed with by a vote of the Board or membership.
Any action required or permitted to be taken by the Board, may be taken without a meeting, and
with the same force and effect as a unanimous vote of the Board, if all a simple majority of the
Mmembers of the Board shall individually or collectively consent electronically or in writing to
such action.

Attachment E

Attachment F

Attachment G

ASSOCIATION OF IDAHO PUBLIC WORKS PROFESSIONALS
Spring Conference
Boise Centre on the Grove
June 19, 2013
LAWFUL USER AND IMPACT FEES VS. ILLEGAL TAXES
Christopher H. Meyer
Givens Pursley LLP
601 W Bannock St
Boise ID 83702
chrismeyer@givenspursley.com
www.givenspursley.com
(208) 388-1236 (direct)
(Informal speaking notes)
For more detailed information, ask for a copy of the Idaho Land Use Handbook.

I.

REGULATORY TAKINGS VERSUS ILLEGAL TAXES

Don’t confuse the illegal tax issue with regulatory takings. Both result in a
―taking,‖ but they are based on entirely different bodies of law. The illegal tax
issue is a purely Idaho issue.
The key regulatory takings cases are:
Penn Central – ―mere diminution‖ insufficient.
Nollan/Dolan takings: Exactions must have (1) nexus and (2)
proportionality
II.

THREE DISTRICT COURT DECISIONS INVALIDATING IMPACT FEES

These three district court cases triggered the current round of litigation:
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Schaefer v. City of Sun Valley, Case No. CV-06-882 (Idaho, Fifth Judicial
Dist., July 3, 2007) (attorney fees granted).
Mountain Central Bd. of Realtors, Inc. v. City of McCall, Case No. CV
2006-490-C (Idaho, Fourth Judicial Dist., Feb. 19, 2008) (attorney fees granted).
Cove Springs Development, Inc. v. Blaine County, Case No. CV-2008-22
(Idaho, Fifth Judicial Dist., July 3, 2008) (settled after decision).
III.

DILLON’S RULE

Idaho follows, Dillon’s Rule, named after the Chief Justice of the Iowa
Supreme Court, who wrote just after the Civil War:
Municipal corporations owe their origin to, and derive
their powers and rights wholly from, the legislature. It
breathes into them the breath of life, without which they
cannot exist. As it creates, so it may destroy. If it may
destroy, it may abridge and control. Unless there is some
constitutional limitation on the right, the legislature
might, by a single act, if we can suppose it capable of so
great a folly and so great a wrong, sweep from existence
all of the municipal corporations in the State, and the
corporation could not prevent it. We know of no
limitation on this right so far as the [municipal]
corporations themselves are concerned. They are, so to
phrase it, the mere tenants at will of the legislature.
[City of Clinton v. Cedar Rapids & Missouri River Railroad. Co., 24 Iowa 455,475
(1868) (quoted approvingly by the U.S. Supreme Court in Atkin v. Kansas, 191
U.S. 207, 221 (1903) (Harlan, J.)).]
So what is Dillon’s Rule? Very simply, Dillon said that cities have no
inherent rights, but only the authority granted by the Constitution or the
Legislature.
The Idaho Constitution grants broad, self-executing police power. But the
power to tax, is not self-executing.
IV.

CONSTITUTIONAL AUTHORITY

What rights are granted by the Constitution?
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Police Power (Idaho Const. art. XII, § 2) Police power is self-executing.
Taxation Power (Idaho Const. art. VII, § 6) Taxation power is not; requires
legislation.
Police power means regulation. This is a broad power.
Some taxing/fee collection authority is encompassed by the police power:
incidental regulatory fees to fund the regulation (e.g., license or permit fees).
V.

STATUTORY AUTHORITY
A.

Home Rule Authority?

Curiously, in 1976, the Legislature enacted a provision that appears to grant
self-rule to cities.
Cities . . . may . . . exercise all powers and perform all
functions of local self-government in city affairs as are
not specifically prohibited by or in conflict with the
general laws or the constitution of the state of Idaho.
[Idaho Code § 50-301 (emphasis supplied). ]
But no court has addressed it in the context of Dillon’s Rule. Instead, there
is the great debate over ―illegal tax‖ versus ―authorized fee.‖
B.

User fees

Fees charged for a service or benefit not shared by members of the general
public (e.g., sewer hookup). These are part of the police power, so no legislation is
required. But, as it turns out, there is authorizing legislation: Idaho Code
§ 63-1311 (cities); Idaho Code § 31-870 (counties).
In North Idaho Building Contractors Ass’n v. City of Hayden, Judge
Benjamin Simpson ruled that Idaho Code § 63-1311 authorizes cities to impose
sewer connection fees on new development.
Judge Simpson also ruled that such fees are authorized under the Idaho
Revenue Bond Act, Idaho Code § 50-1030(f)—even if the city does not issue
bonds.
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C.

Exactions for public infrastructure

On-site exactions in connection with land use permitting have long
recognized as proper. (e.g., dedication of streets.) No Idaho case law addresses
this, however.
LLUPA’s provision on CUPs (Idaho Code § 67-6512(d)(6) expressly
authorizes conditions that require ―provision for on-site or off-site public facilities
or services.‖
Another section authorizes conditions that require ―mitigation of effects of
the proposed development upon service delivery by any political subdivision,
including school districts, providing services within the planning jurisdiction.‖
Idaho Code § 67-6512(d)(8).
In Buckskin Properties, Inc. v. Valley County, the Supreme Court said:
Furthermore, even without the agreement of the
developer, a governing board may attach a condition to a
CUP requiring the provision for off-site public facilities
or requiring mitigation of effects of the proposed
development upon service delivery by any political
subdivision. I.C. § 67–6512(d)(6) and (8). If a
governing board attaches a condition unacceptable to the
developer, the developer may seek judicial review (I.C. §
67–6519(4)) or request a regulatory taking analysis
pursuant to I.C. § 67–8003. I.C. § 67–6512(a).
[Buckskin Properties, Inc. v. Valley Cnty, 154 Idaho 486, 492, 300 P.3d 18, 24
(2013).]
VI.

LEWISTON INDEPENDENT SCHOOL DIST. NO. 1 V. CITY OF LEWISTON
(2011)

Invalidated stormwater fee as disguised tax. City created stormwater utility
and charged landowners on basis of impermeable surface area.
The Court perceived (incorrectly) that the city failed to exempt land that
doesn’t drain to stormwater system.
Included not only stormwater system maintenance but street sweeping
formerly handled by street department.
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Court perceived this as a purely revenue-generating proposition that was not
tied to the service provided.
VII. RECENT CASES (2013)
Alpine Village Co. v. City of McCall, 2013 WL 2663852 (Idaho, June 14,
2013). Successfully defended city in action involving alleged illegal impact fees.
State law claims decided on tort claim notice defense. Federal claims decided on
Williamson County – failure to contest the development agreement and failure to
seek review. Ironically, focused on regulatory takings analysis.
Buckskin Properties, Inc. v. Valley Cnty, 154 Idaho 486, 300 P.3d 18 (2013)
(successfully defended county constitutional challenge to development impact
fees).
VIII. PENDING CASES
Hehr v. City of McCall, Case No. CV-2010-276-C (Idaho, Fourth Judicial
Dist., June 6, 2011) (alleged illegal impact fees for affordable housing– the
Greystone Village case).
White v. Valley County, Case No. 1:09-cv-00494 (now in federal court, but
question certified to Idaho Supreme Court).
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Attachment H

Attachment I

Attachment J

Attachment K

Association of Idaho Cities 2013 Annual Conference

Risk Management Through the
Business Case Evaluation
June 19 | 2013

Agenda
• Review of BCE and decision making process
•
•
•
•
•

Asset management context
Overview of process
Level of service
Risk quantification
Net present value with risk and benefit costs

• BCE case study
• Questions

Brown and Caldwell

2

Business Case Evaluation (BCE)
Decision Making Process

Brown and Caldwell

3

BCE Processes are Part of Asset Management
and Utility Performance Solutions

Brown and Caldwell

4

The Big Picture
• Utilities and municipalities manage the world’s largest portfolio of

infrastructure assets

• Improving management of utility and

municipal infrastructure improves the
allocation of scarce financial resources:
•
•
•

Enhances economic growth
Improves living standards
Improves environmental sustainability

• The community is a major investor in infrastructure and therefore has an

interest in ensuring it is well managed

Brown and Caldwell
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http://infrastructurereportcard.org

Brown and Caldwell
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Asset Management Can Be Defined As…
• A Structured Approach to
Managing Infrastructure
(Built) Assets
• A Framework for Improving
Decisions about how and
when to acquire, maintain,
operate, renew, and
dispose of assets

Not A System You Can Buy – A Business Discipline
and Culture That is Enabled By People, Process,
Data, and Technology
7

Asset Management has Long-Term Objectives

Define Service
Levels

Manage Full
Asset Lifecycle

Optimize
Investments

Brown and Caldwell
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Sustainability

Regulations

Financing

Public Outreach

User Rates

Recreation

Economic
Development

Capital and
O&M Costs

Technical

Improved Decision Making Process: Finding
Best Fit for Your City

Initial Studies
Select Solution
Design Solution
Construct Solution

Each has a unique “barcode” that
defines best fit solution
Brown and Caldwell
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Decision Making Process
• Business Case Evaluations focused on selecting
the preferred option that:
• Meets service levels unique to your community
• Accounts for risk and benefit cost to deliver long term solution
• Delivers least life-cycle cost of ownership

• Sometimes referred to as the Triple Bottom Line
approach
Brown and Caldwell
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Basic Steps of the Decision Making Process
Business Case Evaluation Steps
1

Form expert team

2

Identify challenge and levels of service

3

Brainstorm alternatives and screen fatal flaws

4

Collect data on capital, operation and maintenance, risks, and benefits
costs based on levels of service

5

Perform net present value analysis

6

Select preferred alternative

Brown and Caldwell
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Process has Several Unique Steps
• Step 2 – Level of Service
• Step 4 – Risk and Benefit Costs
• Step 5 – Net present value with risks and benefits

Brown and Caldwell
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Step 2: Define Levels of Service
• Strategic Plan/Comp Plan defines goals and objectives
• Utility levels of service should consider Strategic Plan/Comp Plan goals
• Ensure City’s Infrastructure decisions aligns with City Strategic Plan
• How can decisions help or hurt accomplishment of strategic goals?

• LOS often refined through 1-on-1 interviews with City leadership
•
•
•
•

Discuss City’s Strategic Plan/Comp Plan
Identify priority areas
Can infrastructure decisions impact priorities?
If so, consider impacts through risk and benefit analysis

Brown and Caldwell
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Levels of Service: Example
• What car do you own?
•
•
•
•

Utility

Why? (Typically values-based)
How do you know you’re satisfied?
How do you measure your satisfaction?
What are you willing to pay more for?

Safety

Brown and Caldwell

Performance/Speed

Price
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Sustainability

Regulations

Financing

Public Outreach

User Rates

Recreation

Economic
Development

Capital and
O&M Costs

Technical

Improved Decision Making Process: Consider
Level of Service to Find Best Fit for Your City

Initial Studies
Select Solution
Design Solution
Construct Solution

Each has a unique “barcode” that
defines best fit solution
Brown and Caldwell
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Example Strategic Plan Goal Translated to
Level of Service
• Goal # 4.01.00: Make XXXX the premier place to live,
work and raise a family
• Objective #4.01.01: Diversify economic base of City - make
XXXX a self-sustaining community
• Strategy #4.01.01C: Provide incentives and standards to
attract high-quality businesses
• Strategy #4.01.01F: Encourage high-tech, research,
pharmaceutical firms, and high-quality retail facilities

• Why are these goals important?

• How can the infrastructure decisions help or hinder
these goals?
Brown and Caldwell
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Step 4: Capital, Operation and Maintenance, Risks,
and Benefits Costs
• Data collected on all costs
• Capital, Operation and Maintenance, Risks, and Benefits Costs

• Why account for risk and benefit costs?
•
•
•
•
•

More conservative approach
Better long-term decision making
Provides apples-to-apples comparison
Reduces subjectivity of evaluation
Consider car insurance rates

Brown and Caldwell
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What is Risk and How is it Quantified?
High

Likelihood Of Occurrence

• Quantify likelihood of failure
• Quantify consequence of failure
• Result is quantification of risk

Low
Low
Brown and Caldwell

Consequences of Occurrence

High
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Example: Technical Risk Cost
• Future NPDES regulations of
microconstituents
•
•
•
•
•

Pharmaceuticals
UV blockers (sunscreen)
Fragrance materials
Polycarbonates
Plasticizers

Risk

Microconstituent
Limits

Brown and Caldwell

Approx.
Annual
Capital Cost O&M Costs

$45M

$3.6M

Probability of
Occurrence

Annual Risk Cost Annual Risk Cost
(Capital)
(O&M)

5% (2018)
15% (2023)
25% (2028)

$2.25M (2018)
$6.75M (2023)
$11.25M (2028)

$180K (2018)
$540K (2023)
$900K (2028)
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Example: Economic Development Benefits
• If Direct Infiltration, Class A recycled water has great value
• Discuss potential value with Economic Development Director
• Several recent industries almost located to Nampa
• Water at a lower rate or free could have influenced decision
Water Needs
(gal/day) (annual value)

Jobs
Created

Annual Economic
Impact

Probability

Annual Benefit
Cost *

Chemical Manufacturing

2,600,000
($1,446,000)

995

$1,100M

2%

+$22,000,000

Solar Cell Manufacturing

500,000
($278,000)

950

$530M

-

-

2,880,000
($1,602,000)

150

$29M

80%

+$22,976,800

Company Type

Data Center

* Analysis comparative only so the benefit cost of only one additional company estimated

Brown and Caldwell
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Net Present Value Analysis
• Estimate inflation and discount rate
• Enter capital, O&M, risk, and benefit costs
• Output Net Present Value for each option

Brown and Caldwell
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BCE Process Case Study:
City of Nampa WW Program

Brown and Caldwell
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Goal of the Process

Brown and Caldwell
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Why Nampa Needs to Upgrade
• Nampa’s existing NPDES permit
does not require phosphorus
removal
• Existing treatment plant discharges
≈ 5 mg/l TP
• Nampa’s new NPDES permit will
require phosphorus removal to as
low as 0.07 mg/l

Brown and Caldwell
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Discharge Alternatives Evaluation

Land Application

Apply to Land

WWTP

Continue discharge to
Waters of the U.S.

Indian Creek

• Treatment of 10 mgd and discharge to one of two
alternatives

• City completed multiple studies of two primary alternatives
• Wastewater options narrowed from over 40 options to five
primary options

Brown and Caldwell
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Nampa Discharge Options
1. Treat and pursue
Direct Infiltration (L)
2. Treat and pursue
Rapid Infiltration (L)
3. Treat and discharge to
.5 mg/L TP with
offsets (W)

4. Treat and discharge to
.07 mg/L TP (W)

(L) – Land
Brown and Caldwell

(W) - Water

5. Do Nothing More
(W)
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BCE Often Compliments Work Already Completed
Preliminary Business Case Evaluation

City Progress
to Date

1

Form Expert team

2

Identify challenge and levels of service

~90% Complete

3

Brainstorm alternatives and screen fatal flaws

~70% Complete

4

Collect data on capital, operation and maintenance,
risks, and benefits costs

~60% Complete

5

Perform net present value analysis

To be completed

6

Select preferred alternative

To be completed

Brown and Caldwell
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Step 2: Define Levels of Service
• City’s Strategic Plan defines goals and objectives
• Wastewater levels of service should consider Strategic
Plan goals
• Ensure Nampa’s Wastewater decision aligns with City
Strategic Plan
• This is goal of 1-on-1 interviews with City leadership
•
•
•
•

Discuss City’s Strategic Plan
Identify priority areas
Can wastewater decision impact priorities?
If so, consider impacts through risk and benefit analysis

Brown and Caldwell
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Sustainability

Regulations

Financing

Public Outreach

User Rates

Recreation

Economic
Development

• Economic development high
priority
• Affordability for rate payers
• Better control regulatory
destiny and maintain options
• Willing to consider all
financing and funding options
• Increased recreational
opportunities a plus

Capital and
O&M Costs

• What we’ve heard from
1-on-1 interviews:

Technical

Step 2: Define Levels of Service

Each City has a unique “barcode”
that defines best fit solution
Brown and Caldwell
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WW Program Levels of Service Refined

Brown and Caldwell
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Step 4: Direct and Rapid Infiltration Risks and
Benefits
Risks*

Benefits*

•

Permit Violations (A - $18)

•

Expandability (C - $725)

•

Year-round TP Limits (A - $112)

•

Regulatory Certainty (A - $23)

•

Regulation of Additional Constituents - Ground Water
(C - $2,250)

•

Low Cost Funding Availability (C -$1,000)

•

Regulation of Additional Constituents - Surface Water
(A - $56)

•

Additional Water Assets (A - $4)

•

Background Water Quality (C - $4,500; A - $360)

•

Aquifer Recharge

•

TDS Removal (C - $5,250; A - $295)

•

Implementing Industrial Wastewater Use Incentives (A - $22,976)

•

Water Rights (C - $28)

•

Value-Added Activities at Infiltration Basins (A - $728)

•

Storage or Alternative Discharge (DI Only) (C - $6,528)

•

Contiguous Land Area (C - $261; A - $2)

•

Pipeline Routing (C - $1,097; A - $14)

•

Soil Longevity (A - $122)

•

Loss of NPDES Permit

•

Additional Public Outreach (A - $75)

•

Construction Public Outreach (A - $59)

•

Impact on Select Industries (A - $5,700)

* All costs are in 1,000’s of dollars.

Step 4: Examples of Risks and Benefits Costs

Brown and Caldwell
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Step 4: Risks and Benefits Trends
• Direct/Rapid Infiltration
• Risk costs are front loaded and
based on site characteristics
• Many risk costs will be addressed
through further study
• Significant benefit from economic
development potential

• Treat and Offset/Treat to
EPA Levels
• Risk costs are back loaded
• Significant risk based on
emerging regulatory issues
• Limited economic development
benefits

• Do Nothing More
• Most significant risk costs

Brown and Caldwell
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20-Year NPV with Quantified Risk and Benefit
Costs
Option

20-yr NPV

20-yr Risk and
Benefit Costs

#1: Direct Infiltration

$99,466,000

+$92,998,000

#2: Rapid Infiltration

$97,509,000

-$1,697,000

#3: Treat and Offset

$62,665,000

-$32,592,000

#4: Treat to EPA Levels

$96,328,000

-$53,692,000

-

-$280,966,000

#5: Do Nothing More

Brown and Caldwell
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Important BCE Considerations
• Risk/Benefit costs analysis is a comparative process
as benefits often not $1 to $1
• Economic development is a community benefit

• % probability assumptions should be clearly justified
and tested using a sensitivity analysis
• Not all risks/benefits can be quantified
• Trust the process! Work the process!
Brown and Caldwell
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It’s about the process!

Brown and Caldwell
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QUESTIONS?
Steve Burgos, Senior Associate
(208)389-7709
sburgos@brwncald.com

