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February 16, 2016 

 

Submitted via regs.comments@occ.treas.gov  

 

Legislative and Regulatory Activities Division 

Office of the Comptroller of the Currency 

400 7th Street SW, Suite 3E-218 

Mail Stop 9W-11 

Washington, DC 20219 

 

Re:  Guidelines Establishing Standards for Recovery Planning by Certain Large Insured 

National Banks, Insured Federal Savings Associations, and Insured Federal Branches 

(Docket ID OCC-2015-0017)        

 

Dear Sirs: 

 

 The Institute of International Bankers (“IIB”) appreciates the opportunity to comment on 

the recovery planning guidelines proposed by the Office of the Comptroller of the Currency 

(“OCC”) for large, OCC-regulated banking organizations whose deposits are FDIC-insured (the 

“Proposed Guidelines” or the “Proposal”).1  As the only national association devoted exclusively 

to representing the interests of foreign banks that operate in the United States, we have 

approached the Proposal from the perspective of how it applies to our members’ insured Federal 

branches and Covered Bank subsidiaries. 

 

Accordingly, our comments address, first, considerations that are specific to insured 

Federal branches, followed by those that are specific to insured Federal branches and Covered 

Bank subsidiaries of certain foreign banks.  Our remaining comments apply to Covered Banks 

generally.  

 

 Recovery planning is a central, complementary component of banking organizations’ risk 

management and corporate governance practices.  Effective recovery planning significantly 

strengthens an organization’s resiliency and contributes to financial stability.  The Proposal 

recognizes the extensive efforts banking organizations have already undertaken to address stress 

events that might challenge their financial and operational strength and viability, encourages 

                                                 
1   80 Fed. Reg. 78681 (Dec. 17, 2015).  Capitalized terms in this letter have the meaning ascribed in the Proposal 

except where otherwise provided or required by the context. 
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them to leverage these efforts and sets forth a comprehensive framework within which they 

should evaluate how severe stress may affect their operations as a whole and the options that will 

allow them to remain viable even under severe stress. 

 

 The IIB and its members support this holistic, flexible approach to recovery planning.  

We also agree that, given the intention to adopt the prescribed recovery planning measures 

pursuant to the provisions of Section 39 of the Federal Deposit Insurance Act (“Section 39”), it is 

preferable to do so in the form of enforceable guidelines and not as a regulation. 

 

Moreover, we agree that monitoring and assessing Covered Banks’ recovery planning 

programs in the ordinary course of the supervisory process is an appropriate means to implement 

the Proposed Guidelines.  In our view, this approach best facilitates the exercise of the 

supervisory judgment required to assess most effectively the particular features characterizing 

each Covered Bank’s recovery planning policies, procedures and practices.  

 

Considerations Specific To Insured Federal Branches 

 

Flexible application of the Proposed Guidelines is especially important in the case of 

insured Federal branches, which operate as U.S. offices of internationally-active banking 

organizations headquartered outside the United States.  The Proposal notes that insured Federal 

branches are among the “insured depository institutions” covered by Section 39, and thereafter 

simply subsumes them within the discussion of the Proposal as it applies to Covered Banks 

generally.  We believe, however, that certain aspects of the Proposal should be adjusted to reflect 

the unique characteristics of insured Federal branches as compared to other types of Covered 

Banks – specifically, the following: 

 

 Important elements of an insured Federal branch’s recovery planning process are in 

significant ways reliant on and interconnected with the global bank’s systems, 

technologies, personnel, controls, escalation protocols and other oversight mechanisms.  

In addition, the branch must design and adapt its stress scenarios and triggers to take into 

account the global bank’s overall recovery planning measures.  Moreover, the foreign 

bank’s home country may prescribe its own recovery planning requirements that must be 

factored into the design and execution of the branch’s recovery plan.2  As well, the 

timeframes prescribed by such requirements may influence the preparation of a branch’s 

recovery plan. 

 

We believe the framework of the Proposal can flexibly and readily accommodate these 

considerations without inappropriately extending the reach of the Proposed Guidelines 

outside the United States.  We respectfully urge the OCC to address and clarify this 

aspect of the Proposed Guidelines when finalizing the Proposal.  

                                                 
2   See, e.g., the European Union’s Bank Recovery and Resolution Directive, and actions taken by Member States to 

implement its provisions.  
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 Clarification of the intended roles of management and the board of directors in the 

context of an insured Federal branch’s recovery plan would be helpful.  An insured 

Federal branch should be accorded flexibility in adapting these requirements to its 

circumstances.  Regarding the role of the board of directors, we note that the Proposal 

contemplates that the prescribed responsibilities may be exercised by an “appropriate 

committee” of the board.  We urge the OCC to take a practical and flexible approach in 

applying this requirement.  For example, we believe the focus should be on whether 

whatever structure an insured Federal branch might put in place to satisfy this 

requirement meets the substantive concerns driving the requirement; we do not believe it 

would be productive to take a rigid, formalistic approach to compliance with the 

requirement. 

 

Considerations Specific to Insured Federal Branches and Covered Bank Subsidiaries of 

Certain Foreign Banks  

 

The Proposed Guidelines prohibit a recovery plan and the options thereunder from 

assuming or relying on any extraordinary government support.3  We understand the concerns 

from which this prohibition derives when considered in the context of U.S.-headquartered 

Covered Banks and also as they relate to such support that might be extended by the U.S. 

Government to insured Federal branches or Covered Bank subsidiaries of foreign banks. 

 

However, in our view these concerns are inapposite in the case of support that might be 

extended by a non-U.S. government to assist Recovery efforts of Covered Banks that are (i) 

controlled, directly or indirectly, by the non-U.S. government or (ii) in the case of insured 

Federal branches, are branches of foreign banks which are directly or indirectly controlled by the 

non-U.S. government.  For these Covered Banks, support from the government shareholder 

(whether or not characterized as in some way “extraordinary”) more appropriately should be 

viewed as support from a controlling shareholder and, as such, as a permissible feature of such 

Covered Banks’ recovery planning – just as support from a bank holding company parent of a 

U.S.-headquartered Covered Bank to its Covered Bank subsidiary is an entirely appropriate 

assumption and option to incorporate into the Covered Bank’s recovery planning.          

 

We respectfully request the OCC to modify the Proposed Guidelines accordingly. 

 

Comments on Other Aspects of the Proposal 

 

 The $50 Billion Asset Threshold.  Consistent with the approach taken to the closely 

related resolution planning requirements to which large, complex banking organizations are 

subject, the Proposal uses average total consolidated assets of $50 billion or more (calculated on 

the basis of an organization’s Call Reports for the four most recent consecutive quarters) as a 

                                                 
3   The Proposal provides several very helpful illustrative examples of how the Proposed Guidelines might be 

applied in practice.  We note and appreciate that the table in the “Recovery Plan” section of the discussion includes a 

reference to access to the Federal Reserve’s discount window as a potential option to respond to a triggering event.  
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proxy for identifying Covered Banks (the “$50 Billion Asset Threshold”).4  We would request 

that the OCC, consistent with this approach, revisit the methodology for identifying those 

banking organizations subject to the recovery planning guidelines in the event the methodology 

for applying the corresponding resolution planning requirements is modified at some future 

time.5 

 

 Changes in Covered Bank Status.  Under the Proposal, Banks with average total 

consolidated assets of less than $50 billion (“Uncovered Banks”) would not be subject to the 

Proposed Guidelines unless the OCC, on a case-by-case basis and pursuant to the notice and 

response procedures prescribed in 12 CFR 3.404, determines that it would be appropriate to do 

so.  The Proposal underscores that it is expected that such designations would occur infrequently.  

We support this approach to designations of Uncovered Banks and agree that this authority 

should be exercised sparingly and only to address especially compelling circumstances. 

 

The Proposal further provides that, once subject to the Guidelines, a Covered Bank would 

be required to continue to comply unless the OCC specifically determines that compliance is not 

required.  This determination would be made pursuant to the same procedures applicable to 

designations of Uncovered Banks and generally on the basis of whether a Covered Bank’s 

operations are no longer highly complex or no longer present a heightened risk.  In the event a 

Covered Bank’s average total consolidated assets fall below the $50 Billion Asset Threshold, we 

believe particular weight should be given to this change in circumstances when considering any 

such determination.  

 

Effective Date of the Guidelines.  The Proposal explains that the Guidelines will apply to 

Banks that satisfy the $50 Billion Asset Threshold as of the effective date of the Guidelines, but 

it does not specify an effective date.  With respect to Uncovered Banks whose assets grow 

beyond the $50 Billion Threshold subsequent to the effective date of the Guidelines, the Proposal 

explains that the Guidelines would be effective as of the most recent Call Report used in 

calculating the Threshold.  Importantly, the Proposal recognizes that such Covered Banks “will 

need time to formulate a recovery plan” and contemplates that the OCC would take a flexible 

approach to addressing this situation.  

 

We anticipate that, notwithstanding the significant advances they have made in recent 

years with respect to recovery planning, the 23 Covered Banks estimated to comprise the initial 

set of respondents likewise will require time to adapt their policies, procedures and practices to 

implement the Guidelines’ recovery planning requirements.  With this in mind, and anticipating 

that the Proposed Guidelines will be finalized sometime later this year, we respectfully 

                                                 
4   In the case of Federal branches, the $50 Billion Asset Threshold would be calculated on the basis of total assets as 

reported in the Call Reports of only those branches whose deposits are insured by the FDIC. 

 
5   For example, we note that bills have been introduced in the House (H.R. 1309) and Senate (S.1484) to modify the 

methodology for determining those banking organizations that are subject to the enhanced prudential standards, 

including with respect to resolution planning, prescribed under Section 165 of the Dodd-Frank Act. 
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recommend that compliance with the final Guidelines not be required until 2018.  During this 

interim period, Covered Banks’ progress in conforming their recovery planning programs to the 

requirements of the Guidelines would be subject to OCC review in the normal course of the 

supervisory process, but they would not be held responsible under Section 39 for compliance 

with the Guidelines until 2018.     

 

Treatment of Nonbank Subsidiaries of Covered Banks.  We understand that where a 

Covered Bank owns a nonbank subsidiary – in the case of an insured Federal branch, where the 

investment in the subsidiary is reflected directly on the books of the branch – that subsidiary may 

be relevant to the Covered Bank’s recovery planning.  Consistent with the Proposal’s general 

approach, we believe, however, that the plan should take account of the subsidiary’s operations 

only if the subsidiary is reasonably considered “material” to the branch’s operations.  For this 

purpose, we believe it would be appropriate to make this determination in a manner consistent 

with determining whether the subsidiary would be a “material entity” for resolution planning 

purposes.  We respectfully request clarification of this matter in connection with the adoption of 

the final Guidelines.    

 

*    *   * 

We appreciate your consideration of our comments on the Proposal and would welcome 

the opportunity to discuss them further.  Please contact the undersigned if we can be of further 

assistance. 

 

Sincerely, 

      
Richard Coffman  

      General Counsel 


