By David L. Jones
Why Indiana lawyers should be in favor of paralegal registration

have some form of regula-
A tion of paralegals. They
have all set minimum standards for
paralegal education, training and
experience. The common purposes
of these state programs are promo-
tion of competence and standards
of professional responsibility,
improvement of the quality of legal
service, and making legal services
more readily available to the public.

I N ighteen states currently

There are three basic categories
of paralegal regulation: registra-
tion, certification and licensure.
Registration involves listing names
with a designated agency on a
voluntary or mandatory basis
with minimum standards for edu-
cation, training and experience.!
Certification is a method of verify-
ing knowledge and skill against pre-
determined minimum standards.
Professional certification involves
testing, regular update and renewal.
Licensure is governmental permis-
sion granted to persons deemed to
have met prescribed qualifications
to engage in particular categories of
profession or occupation. Licensure
is normally enacted by legislation.

In 2000, there were 1,720
paralegals in Indiana.2 By 2012,
the number of paralegals had
increased to 3,720.3

A 2008 survey of members of
the Indiana Paralegal Association,
Inc. (IPA)4 provides a snapshot
of paralegal utilization in Indiana,
albeit predominately
Indianapolis and cen-
tral Indiana. 17 per-
cent of respondents
were members of
the Indiana State Bar
Association, and 34
percent were members
of the Indianapolis Bar
Association. Of the 216

17 percent more than 21 years.

41 percent of the respondents had
an associate’s degree; 38 percent
had a bachelor’s degree; and

4 percent reported “some college.”
72 percent reported having a degree
or certificate in paralegal studies
from an ABA-approved program.
87.5 percent had NFPA PACE
examination certification, and

12.5 percent had NALA paralegal
examination certification. 86.57
percent were employed full time as
a paralegal, and 6.48 percent were
employed part time. 35.21 percent
were employed at organizations
with less than 10 attorneys; 21.13
percent worked at entities with
10-24 attorneys; 14.08 percent with
25-49 attorneys; and 25.35 percent
at entities having more than 100
attorneys. 13.27 percent of the
responding paralegals had a parale-
gal supervisor, and 86.73 percent
had no designated paralegal super-
visor. 64.29 percent of the survey
respondents reported that their
employers billed paralegal time

to clients, and 5.71 percent billed
sometimes.>

Efforts for registration
in Indiana

Indiana has a limited form
of regulation of paralegals and
administrative assistants. Rule 5.3
of the Indiana Rules of Professional
Conduct (“IRPC”) sets out an
attorney’s responsibilities regarding
non-lawyer assistants.® Indiana
lawyers are required to make rea-
sonable efforts to establish policies
and procedures designed to provide
reasonable assurances that non-
lawyers in the firm will act in a
way compatible with the IRPC.”
Guidelines 9.1 through 9.10 of
the IRPC provide specific guidance
for the utilization of paralegals.®
However, there are no standards

Following extensive work by a
coalition consisting of the Indiana
Paralegal Association (IPA), the
Michiana Paralegal Association
(MPA), Northeast Indiana
Paralegal Association (NIPA) and
members of the Indiana State Bar
Association, a proposal was submit-
ted in 2003 to the Indiana Supreme
Court Rules Committee proposing
anew Rule 2.2 to the Rules of
Admission & Discipline, which
proposed a process for paralegal
registration, which included mini-
mum standards for education and
work experience.l0 The Indiana
Supreme Court subsequently pub-
lished proposed Rule 2.2 for public
comment, which period ended
April 3, 2006.11 In 2008, the
Supreme Court indicated that it
was “disinclined to promulgate the
rule at this time.”12 The Court cited
the fact that the ISBA House of
Delegates failed to endorse the pro-
posal as reason enough not to act.13
It further advised that “should
the professional assessment evolve
over time, the Court would be open
to reexamining the matter.”14

The benefits of registration

Indiana attorneys have “a spe-
cial responsibility for the quality
of justice.”1> We are professionally
bound to “seek improvement of the
law, access to the legal system, the
administration of justice, and the
quality of service rendered by the
legal profession.”16 A process of
registration of paralegals, whether
mandatory or voluntary, that
includes minimum standards for
education, training and work expe-
rience, together with continuing
education requirements, will
improve the quality of legal service
by promoting competence and high
standards of professional responsi-

bility.
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paralegal without formal education
and training subject to supervision
of an attorney. A paralegal is
defined as a person who is “quali-
fied through education, training or
work experience; and employed by
a lawyer, law office, governmental
agency or other entity to work
under the direction of an attorney
in a capacity that involves the per-
formance of substantive legal work
that usually requires a sufficient
knowledge of legal concepts and
would be performed by the attor-
ney in the absence of the
paralegal.”17

Under the present system,
there is a glaring lack of uniformity
in “who is qualified” to work as a
paralegal in Indiana. There are no
standards or minimum require-
ments for “education, training or
work experience.” Qualifications

are determined subjectively by the

attorney who assumes responsibili-
ty for each paralegal working under
his or her direction and supervi-
sion. The public’s interest would be
greatly served by establishing uni-
formity in standards and qualifica-
tions for paralegals throughout
Indiana. The use of objective stan-
dards to measure training, knowl-
edge, experience and skill would
assist the bar in identifying quali-
fied paralegals who demonstrate

a commitment to excellence.

Registration will also benefit
Indiana attorneys with responsibili-
ties for paralegals under IRPC,
thereby reducing potential ethical
violations, unauthorized practice
of law violations and malpractice
claims. Rule 5.3 provides that
a lawyer shall: make reasonable
efforts to ensure that a legal assis-
tant’s conduct is compatible with
the professional obligations of the

lawyer; be responsible for the
conduct of the legal assistant that
would be a violation of the IRPC if
engaged in by a lawyer; and make
reasonable efforts to establish poli-
cies and procedures designed to
provide reasonable assurances that
non-lawyers in the firm will act in
a way compatible with the IRPC.18
The growth in utilization of parale-
gals in Indiana increases the need
for establishing guidelines and stan-
dards. A system of registration will
assist lawyers in hiring practices by
providing a benchmark for qualifi-
cations that would already be veri-
fied for potential employers.

There is an ethical obligation
to delegate tasks to lower billing
personnel whenever possible.1® The
employment of paralegals furnishes
a means by which a lawyer may

(continued on page 14)
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expand the public’s opportunity
for utilization of legal services at a
reduced cost. Attorneys use parale-
gals to perform tasks that might
otherwise be accomplished by

a lawyer with a higher billing rate.
Tasks that can be performed by
non-billing personnel, such as sec-
retaries, should never be billed at
the attorney or paralegal rate.20
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Work that is wholly clerical or sec-
retarial should not be billed at the
attorney’s or the paralegal’s rates.?!
Paralegal time can only be compen-
sated when paralegals are perform-
ing tasks that otherwise would be
performed by an attorney.22
Registration would provide

recognition of the essential and
substantial contribution that para-

legals render in providing legal ser-
vices to the public at an affordable
price. Indiana requires licensure for
a wide variety of professions for the
protection and benefit of the pub-
lic. Licensure enhances the public’s
confidence in utilization of profes-
sional services. Why wouldn’t we
do the same for the legal profession
in providing paralegal services to
the public?

Documenting the benefits
of regulation

Ontario, Canada, was the first
jurisdiction in North America to
regulate paralegals.2? The Law
Society of Upper Canada regulates
attorneys and paralegals pursuant
to a “mandate to protect the public
interest, to maintain and advance
the cause of justice and the rule of
law, to facilitate access to justice for
the people of Ontario.”?* The Law
Society assumed responsibility for
the regulation of more than 4,000
paralegals in 2007 at the request of
the Ontario government.2> In June
2012, the Law Society of Upper
Canada released the results of a
five-year study, reporting the suc-
cess of paralegal regulation.26 As
part of the review process, the Law
Society solicited responses from
paralegals, lawyers, legal organiza-
tions and members of the public.’
A consultant conducted extensive
research, including focus groups
with paralegals and members of
the public who had used paralegal
services.?8 The review assessed
whether regulation “had established
fair and transparent licensing
processes, reasonable standards of
competence and conduct, and fair
and transparent investigation and
disciplinary process for paralegals.2?
It also examined the effect that reg-
ulation had on licensed paralegals
and the public who used their ser-
vices.”30 Law Society Treasurer

(continued on page 16)
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Thomas G. Conway reported that
“[r]esults show that paralegals are
well on their way to establishing

a prestigious and well-regarded
profession. ... Paralegal regulation
has provided consumer protection
while maintaining access to jus-
tice.”31

Indiana’s neighbors

Among states that have some
form of regulation, the programs
range from voluntary qualification
to mandatory, minimum education
standards and continuing legal
education.

Kentucky

Kentucky has established a
procedure for paralegal certification
pursuant to Kentucky Supreme
Court Rule 3.700.32 The Kentucky
Paralegal Association (“KPA”)
implemented Rule 3.700 in the fall
of 2010 through establishment of
the voluntary Certified Paralegal
Program.33 The KPA Certified
Paralegal Program sets minimum
training, work experience and edu-
cation requirements for eligibility
to seek designation as a Certified
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Kentucky Paralegal (“CKP”) by
passing the CKP examination.3*
Applicants submit documentary
verification of education and work
experience requirements and a
nonrefundable fee of $100.3> KPA
membership is not required to sit
for the exam, but, once certified,
KPA membership is required to
maintain CKP status.36 A CKP
must earn a minimum of eight
credit hours of KPA-approved con-
tinuing legal education annually,
which must include two credit
hours of the Paralegal Professional
Standards of Conduct.3” Credits
must be reported on a form to the
Continuing Paralegal Education
(“CPE”) Committee.38 The CKP
Program (“CKPP”) is regulated,
administered and coordinated by
the KPA’s Certification Committee
(“KPACC”).39

Administration of the CKPP
certification process is done inex-
pensively over the Internet on the
Kentucky Paralegal Association’s
website, and exam study materials
are free.40 There was so much sup-
port for establishing the Certified
Kentucky Paralegal Program that

it “was developed at virtually no
cost.”41
Ohio

The Ohio State Bar Association
(“OSBA”) has established a volun-
tary credentialing program for
paralegals.*2 The certification is
good for four years.43 Individuals
that meet the OSBA definition of
“paralegal” are eligible to take the
prescribed written examination,
which was first offered in 2007.44
Upon successful passage, an eligible
individual is designated an “OSBA
Certified Paralegal.”#> The creden-
tial, together with a specified logo,
is authorized for use by a Certified
Paralegal, pursuant to the Supreme
Court of Ohio’s rules.4¢ Eligibility
for OSBA Certified Paralegals
includes a continuing legal educa-
tion component of 12 hours in the
three years preceding application.#”

North Carolina

One of the most successful
state paralegal programs is the
Plan for Certification of Paralegals
approved by the North Carolina
State Bar and adopted by the North
Carolina Supreme Court in 2004
(the “Plan”).48 5,479 individuals
have become certified through the
end of 2011.4° The North Carolina
State Bar is a state government
agency.>? The Plan has been so
financially successful that it has
made a $500,000 contribution to
the construction of the new North
Carolina State Bar Building>! and
a $100,000 contribution on Oct. 21,
2011 to the North Carolina IOLTA
program.>2 The North Carolina
State Bar has observed the continu-
ing success of the Plan and the
annual growth in the number of
certified paralegals.>3

The Plan is administered by
a Board of Paralegal Certification,
which is a standing committee
of the North Carolina State Bar
Council.5* The Plan neither



precludes an individual from call-
ing himself or herself a paralegal,
nor expands the authority of
paralegals.>> Application for and
approval of continued certification
is required annually prior to the
end of each certification period.
The requirements for renewal are

a completed recertification applica-

tion; a $50 renewal fee; and 6.0

hours of continuing education with
at least one of those hours in ethics.
(A fee of $125 must accompany the

initial application for certification,
and there is a $50 exam fee. )50

Conclusion

As our esteemed former Chief

Justice said in referring to Indiana’s

place in American court reform:
“rarely first, occasionally last,
frequently early.”>7 With respect
to improving the practice of law
through the adoption of paralegal
registration, Indiana is neither first
nor early, but we can avoid being
last. The Indiana Supreme Court
has left the matter of paralegal reg-
ulation squarely with the Indiana
bar. Do we move providing legal
services to the public to a higher
level, or do we simply do nothing?
We charge the public for paralegal
time and services, yet we have no
minimum standards or uniform
criteria for paralegal education,
training and experience. Indiana
has no continuing education
requirements for paralegals.

The time has come for our bar

to take action and to demonstrate
our commitment to excellence.
We need to build upon the success
of the Affiliate Membership
Committee of the Indiana State
Bar Association. The Affiliate

Membership Committee is current-

ly in the process of reviewing vari-
ous state models and proposals to
find the “right size” program for
Indiana in order to take the next
step — the best step for Indiana. 62
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On 10/17, don't miss
@ French Lick

66Just the Facts, Ma’am ... Facts
& Fiction About Paralegal
Registration” (1.0 hr. NLS), 1:30-
2:30 p.m., sponsored by the ISBA
Affiliate Membership Committee:

Indiana paralegals have begun
to explore paralegal certification
programs, looking for an approach
that is neither complicated nor
inconsequential, but just right for
Indiana. Come to this session to
learn about North Carolina’s suc-
cess in launching a voluntary para-
legal certification program. Bring
your questions about starting such
a program and prepare to imagine
the benefits to your office and firm.
Our guest speaker will be Kelly
Farrow, assistant director, Paralegal
Certification, N.C. State Bar. 52
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