INSTRUCTIONS
Enclosed are a series of discussion scenarios based on real-life situations confronting prosecutors in
Minnesota. Please review these scenarios and the Discussion Questions and be prepared to discuss
how you would handle each situation. If any particular scenario is unrealistic for the jurisdiction in
which you practice, you may assume that a colleague in another jurisdiction who is seeking your advice
presents the situation to you.
The majority of the scenarios presented have no absolute "right" answer; this is not intended to be a
quiz on ethics. The faculty members will provide background information, will facilitate the discussion
of the issues presented and may play the role of devil's advocate to assist participants in exploring
potential resolutions. The facilitators are not, however, expected to determine the sole proper result. In
reviewing the issues, you should think about what the prosecutor involved "can" do, what the
prosecutor "should" do and what procedure and/or strategy the prosecutor might follow in seeking to
resolve the dilemmas.
Copies of relevant reference materials are included with this packet.

Criminal
Problems
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Scenario Number 1
UNSOLICITED PHONE CALL FROM REPRESENTED DEFENDANT
Another interesting morning at the office. You are sitting at your government issue gray metal
desk when at 8:30 you get a call from the jail. Collect from “Robert.” You don’t know who that
is, but you just can’t resist taking the call. You say hello. Before you say another word, the
man at the other end of the phone says, “Hey, man, Robert Foster here. Look, man, my
lawyer was hired by my man and he is going to screw me, ya’ know, man? I need to talk to
you about a deal. I’m just a mule in this deal, OK?”
The man on the other end of the line is a guy you are prosecuting for possession of a large
quantity of cocaine. The narcotics officers had figured him for a mule all along.
You are holding the phone in your hand and have yet to say a word. Quick – what do you
do?
VARIATION
Robert calls, but this time he says “Look, man, you got me on my case. But I want to talk to
you about my cell-mate. He’s charged with sexual assault and he’s trying to fake crazy to get
out of it… I may push drugs, man, but I can’t stand no rapist…”
What do you do now?
References:
Minn. R. Prof. Conduct 4.2
State v. Miller, 600 N.W.2d 457 (Minn. 1999)
In re Howes, 940 P.2d 159 (N.M. 1997)
Wood v. Georgia, 450 U.S. 261, 268-69 (1981)
U.S. v. Ryans, 903 F.2d 731, 740 (10th Cir.), cert. denied 111 S. Ct. 152 (1990)
Notes:
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Scenario Number 2
NOTIFICATIONS OF VICTIM OF PLEA AGREEMENT…
You are prosecuting a non-domestic fifth degree assault. After charges were issued, the victim
informed you that he wanted you to pursue a full conviction rather than any type of deferred
disposition.
You arrange a meeting to discuss with the victim his testimony at trial. The day before the
meeting, you reach a plea agreement with defense counsel that provides that the defendant
will plead guilty to the charge in exchange for a one-year stay of adjudication conditioned upon
good behavior. That same day, you sign the plea agreement, which is then filed with the court.
You do not notify the victim of the contents of the plea agreement or inform the court of the
victim’s opposition to any deferred disposition.
The next day you meet with the victim as previously arranged. The victim restates his
opposition to any deferred disposition. You inform the victim of the plea agreement. After the
meeting, you make no attempt to contact the court to make it aware of the victim’s objection to
the plea agreement nor do you provide the victim with the opportunity to voice those objections
directly to the court.
The court later signs and enters the plea agreement.
The victim files a complaint with the Minnesota Board of Professional Responsibility.
Discussion Questions:
1)

Did you violate Minn. Stat. 611A (the victim’s rights statutes) in any way?

2)

If so, have you violated any of the ethical rules?

Same facts as above, except all communication with the victim occurred with your victimwitness staff person and that person did not communicate the victim’s wishes to you.
Discussion Questions:
1)

Are you subject to discipline in this case?

2)

If so, under what rule?

References:
Minn. R. Prof. Conduct 5.3
Minn. R. Prof. Conduct 8.4(d)
611A.03 Plea Agreements; Notification
Notes:
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Scenario Number 3
One warm June evening, Deputy Mark Mudworthy receives a dispatch of a juvenile drinking
party near a county park in farm country. Mudworthy finds the party and sees numerous beer
containers and a number of unidentified kids holding beer bottles. As soon as the kids see the
deputy, they quickly scatter into a nearby cornfield. Mudworthy drives after the kids in his
Crown Vic but quickly becomes stuck in the mud.
While spinning his wheels, Farmer Kyle Korngrower and his son Kurtis come out and offer to
pull Mudworthy out. Mudworthy realizes that Kurtis was one of the kids he saw drinking beer.
Mudworthy agrees and Korngrower pulls the squad out with his tractor. Mudworthy gives
Korngrower $20.00 of his own money. Deputy Mudworthy then recovers the various beverage
containers but writes no citations, despite having seen Kurtis holding a beer earlier. Further,
Farmer Kyle himself is likely guilty of violating the County’s new social host ordinance.
The squad is not damaged. Mudworthy washes his squad at the local car wash during his
break. Mudworthy generates an ICR and files a general report regarding the existence of the
juvenile drinking party and his seizure of alcohol. Mudworthy does not report the fact he
chased the kids, got stuck in the mud and was then towed out. This lack of preparing a
complete and accurate report was in violation of the Sheriff’s Office policies and procedures.
Two days later, Sergeant Easyduzit finds out about the tow from chatter in the local coffee
shop. Easyduzit confronts Mudworthy. In hindsight, Mudworthy agrees he was remiss in
leaving significant information out of his report. Because of Mudworthy’s otherwise excellent
record, no formal investigation takes place and no formal discipline is taken. Instead, Easyduzit
conducts a “coach-and-counsel” session with Mudworthy. Mudworthy’s “lack of candor” in
preparing reports is documented in a letter in Mudworthy’s internal personnel file with an
agreement the letter can be “pulled” in one year if no further performance issues.
Six months later, Mudworthy is the first peace officer on the crime scene of a gruesome double
homicide and arrests the suspect. The suspect makes several spontaneous, unrecorded
incriminating statements before the arrest. Mudworthy writes a narrative report.
Discussion Questions:
1)

What did Mudworthy do wrong?

2)

As part of the discovery process in the homicide case, is the prosecutor
required to disclose Mudworthy’s internal personnel file report indicating
his “lack of total candor”?

3)

How is the prosecutor expected to receive such material in the first
instance?

4)

What affirmative duty rests on the prosecutor to ferret out such information
on a timely basis?
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References:
Minn. R. Prof. Conduct 3.8 (d)
Minn. R. Crim. P. 9.01, Subd. 1 (6)
Minn. Stat. § 13.43, Subd. 2 (5)
Brady v. Maryland, 373 U.S. 83 (1963)
Giglio v. United States, 405 U.S. 150 (1972)
United States v. Agurs, 427 U.S. 97 (1976)
United States v. Bagley, 473 U.S. 667 (1985)
Kyles v. Whitley, 514 U.W. 419 (1995)
Notes:
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Scenario Number 4
You are a duly licensed and practicing assistant county attorney in the State of Minnesota. At
the time of the events in question, you are a special assistant county attorney prosecuting a
high profile murder case for a neighboring county attorney as a conflict case. The defendant is
a prominent doctor in the community and he is alleged to have murdered his mistress after she
tried to blackmail him for several hundred thousand dollars. Count 1 of the criminal complaint
is 2nd degree intentional murder with a maximum sentence of 40 years.
Local media appear at the preliminary hearing at which the defendant was arraigned. Bail was
set at one million dollars and the defense attorney filed a speedy trial demand. After the
hearing, the local media stop you and ask if the bail is cash only or with conditions. You
respond that the court did set alternative bail with conditions; however, “the bond amount
remained at one million dollars because the medical examiner said the victim was strangled,
stabbed in the chest multiple times and had her throat slashed all the way across. The
defendant admitted the attack to police and the photographs of the body are pretty bad.”
Neither the medical examiner report nor the photographs were introduced at the preliminary
hearing or referenced directly in the bail arguments. The defendant’s statements about the
murder were introduced. You inform the media that you are considering convening a grand
jury to ask for a first degree murder indictment.
This informal conversation with the local media is reported in the newspapers and on the local
television news the following day. Ultimately, a grand jury does issue a first degree murder
indictment. A change of venue motion is denied and six months later a jury trial results in a
conviction on all counts with a life sentence imposed immediately upon return of the verdicts.
The defendant files a complaint with the Minnesota Board of Professional Responsibility.
Discussion Questions:
1. Did you violate MRPC 3.6 or 3.8 or both?
2. Does it matter to the analysis whether the comments were informal and not at a
press conference? How important is intent to the analysis?
3. Would the analysis change if you were the defense attorney and if so, why?
In a second case from your own county and involving the same defense attorney, you
comment to the local media after a jury returned guilty verdicts (but before sentencing hearing)
on two counts of felony domestic assault by strangulation. Upon being asked your opinion on
the guilty verdicts you inform the press that in reaching this verdict the jury recognized the
extreme torture suffered by the victim at the hands of the defendant. You explain that the
verdicts reflected the mind of the jury for the community that such crimes against a domestic
partner would not be tolerated and that you would ask the sentencing judge to impose
maximum sentences for both counts.
The news media reports your comments.
6

Later that evening, you post statements about the defendant on your blog. In the blog post,
the defendant is not named but you write the following: “Once again, the good citizens of this
county recognize that the laws against domestic abuse apply to everyone, including rich
obnoxious manipulative self-absorbed, entitled wealthy older men. I have the greatest respect
for the jury trial process and the good citizens of this great county. I hope the judge does too!”
The sentencing judge does not learn of the statements to the media or the blog post before the
sentencing hearing. Ultimately, the defendant receives the maximum sentence provided by
law.
The defendant files a complaint with the Minnesota Board of Professional Responsibility.
Discussion Questions:
1. Did you violate MRPC 3.6 or 3.8 or both?
2. Does it matter to the analysis whether the judge learned of the comments before
the sentencing hearing?
3. Does the assistant county attorney have a First Amendment right to comment on
the case on a blog? Would the analysis change if you were the defense attorney
and if so, why?
References:
Minn. R. Prof. Conduct 3.6
Minn. R. Prof. Conduct 3.8
Gentile v. State Bar of Nev., 501 U.S. 1030 (1991)
Zimmermann v. Board of Professional Responsibility, 764 S.W.2d 757 (Tenn. 1989)
In re Scannell, 861 N.W.2d 678 (Minn. 2015)
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Scenario Number 5
You are an Assistant County Attorney. In addition to your normal duties, you also provide legal
services and advice, on an ad hoc basis, to a local agency that is not legally affiliated with the
County pursuant to a legal services agreement between the County and the agency. The
agreement is approved by both the County board and the agency’s board.
One of the agency’s employees is accused of engaging in serious misconduct. Because the
agency’s human resources department is leanly staffed, the agency contacts the County’s
human resources department (County HR) for advice on how to address the allegations.
County HR agrees to assist the agency and hires a third party investigator on the agency’s
behalf to investigate the misconduct allegations. To facilitate the investigation, County HR staff
obtains private personnel data regarding the complainant and the subject of the investigation,
and shares this data with the investigator. The investigator uses the data to conduct interviews
of agency staff. You are asked to provide legal advice and guidance to the agency regarding
the employment investigation and whether discipline is warranted.
County HR and the agency subsequently enter into a human resources consulting agreement,
whereby County HR staff will provide human resources consulting and services to the agency
on an ad hoc basis. The agreement is approved by the County Board and the agency’s board.
The employee under investigation subsequently makes a data practices request for data
concerning the investigation. Some of the data responsive to the request was exchanged
between the agency and County HR staff prior to execution of the human resources services
agreement.
Discussion Questions:
1) Who is/are your client(s)?
2) Does a conflict of interest exist in your simultaneous representation of the
County Board and the agency’s board? If so, is the conflict waivable? If waivable,
what steps must you take to inform the boards and obtain their consent to
continued joint representation?
3) Assuming a conflict exists, are there any limits on what you may disclose to each
client?
4) What if the County Board and the agency board share the same commissioners?
What if the commissioners overlap, but not completely?
5) What happens if the complainant or the employee under investigation
commences litigation under the Data Practices Act? Can you represent both
entities? Either?
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References:
Minn. R. Prof. Conduct 1.6
Minn. R. Prof. Conduct 1.7
Minn. R. Prof. Conduct 1.8
Minn. R. Prof. Conduct 1.13

Notes:
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Scenario Number 6
PUBLIC DEFENDER PUTS ON THE WHITE HAT & HIS FORMER CLIENT CRIES FOUL…
You are prosecuting a defendant for criminal sexual conduct in the third degree. He enters a
guilty plea and the case is set for sentencing. Following the plea hearing, the defendant’s
public defender jumps ship and becomes an Assistant County Attorney. Defendant is
appointed a second public defender who represents him at sentencing.
Ten months later, defendant moves to withdraw his guilty plea, arguing that his sentence was
unlawful because the County Attorney’s office should have been disqualified from prosecuting
his case after his first public defender became an assistant county attorney. He argues that
his former attorney’s conflict should have been imputed to the entire County Attorney’s office
and the conflict required recusal by the entire office.
Discussion Questions:
1)

Did the County Attorney’s Office have a conflict requiring the case be
referred to another prosecutor’s office?

2)

What if the former public defender shared confidential information from the
defendant with the county attorney prosecuting the case?

3)

In this situation, what steps should the lawyers and management within the
office take to avoid having to refer the case out due to a conflict of
interest?

References:
Minn. R. Prof. Conduct 1.0
Minn. R. Prof. Conduct 1.10
Minn. R. Prof. Conduct 1.11
Humphrey on Behalf of State v. McLaren, 402 N.W.2d 535, 543 (Minn.1987)
McMillen v. State, A08-1917 (Minn. App. Jan. 5, 2010) (2010 WL 10367)
Notes:
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Scenario Number 7
You represent a county seeking to condemn property for a highway improvement project. The
landowner of a critical parcel is Mrs. Gwynn, an 89-year-old widow. Her only family is a niece
who lives in California
Prior to commencing condemnation proceedings the county has been attempting to obtain
permanent easements by negotiation. Staff or independent contractors in the highway
department typically handle the acquisition of these easements. You are not personally
involved, although you are frequently updated so that condemnation proceedings can be
commenced immediately if informal acquisition attempts fail.
A.

During one of these updating sessions the highway engineer advises you that Mrs.
Gwynn is quite elderly and has little formal education. His staff has made some cracks
about her forgetfulness. The engineer has also showed you the plans, to increase your
familiarity with the project. While reviewing the plans you notice that the improved road
will go within 16 feet of Mrs. Gwynn's front door. The engineer feels that Mrs. Gwynn is
likely to sign the easement document for the same dollar amount per acre as the other
landowners. Some other landowners have indicated that they will require that the county
put their land into condemnation because they do not feel that their land has been
valued properly. Because of the engineer's desire to complete the project during this
construction season, he has asked you to begin the condemnation paperwork on the
other parcels.
Discussion Question:
Do you have any obligation to advise Mrs. Gwynn the extent of the easement
granted, its value or that she should obtain legal counsel?

B.

Suppose you elect to do nothing and the engineer has now requested that you meet with
some of the landowners, including Mrs., Gwynn, in a final attempt to obtain easement
agreements for right of way. Before meeting with the other neighbors you stop at Mrs.
Gwynn's house and you take note of her forgetfulness. You also notice that her house is
filled with newspapers, magazines, boxes and cans, and is overrun with cats. As the
meeting proceeds, Mrs. Gwynn appears to become more confused and you begin to
suspect that there are also mental health issues present. At the end of the meeting,
Mrs. Gwynn tells you that she is willing to sign the easement agreement.
After the meeting you discuss your concerns with the highway engineer and he states
that while Mrs. Gwynn is a little eccentric, “there are a lot more people like her out in the
county, some even worse off.”
Discussion Questions:
1)
Since you now have personal knowledge of Mrs. Gwynn’s condition, has
your obligation changed toward Mrs. Gwynn?
2)

Is there any additional information you might need to help you resolve this
question?

3)

How do you deal with the highway engineer who needs to start the project
as soon as possible and has stated that he has obtained easement
agreements from others who are even worse off than Mrs. Gwynn?
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4)

If Mrs. Gwynn changes her mind and refuses to sign the agreement and
you now must commence a condemnation proceeding, has your obligation
to inform changed?

5)

Based on the condition of the house, as well as your observations of Mrs.
Gwynn, do you have any obligation to make a referral for assessment by a
pre-petition screening team for possible commitment, knowing that a
substantial time delay in acquisition will result?

References:
Minnesota Constitution Article 1 Section 13: Private property for public use. "Private property shall not
be taken, destroyed or damaged without just compensation therefore, first paid or secured."

Minn. R. Prof. Conduct 2.1
Minn. R. Prof. Conduct 4.3
Minn. R. Prof. Conduct 8.4
Notes:
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Scenario Number 8
A pregnant County child protection worker discloses to a nurse, during an obstetrics
appointment, that she previously used marijuana daily but stopped once she learned she was
pregnant. County policy strictly prohibits employees from using marijuana at all times, including
while off duty.
Based on the employee’s disclosure, the nurse submits a report of suspected abuse or neglect
to the County’s child protection unit. The child protection unit director receives the report and
discusses it with the employee’s immediate supervisor.
In your role as Assistant County Attorney, you are also provided a copy of the report. The
director seeks your advice regarding the report’s potential ramifications on the child protection
worker’s employment. If proven to be true, the employee’s daily use of marijuana could result
in the involuntary termination of her County employment. You advise the manager that the
report cannot be used in personnel decision-making.
A lawsuit is contemporaneously filed against the County and the child protection worker,
alleging that she negligently investigated a report of suspected abuse. The investigation that is
the subject of the lawsuit occurred during the timeframe when the child protection worker
admitted to the obstetrics nurse that she used marijuana daily. You are assigned to represent
both the County and the child protection worker in the lawsuit.
Discussion Questions:
1) Does a conflict of interest exist in your simultaneous representation of the
County and the child protection worker in the lawsuit? If so, is the conflict
waivable?
2) Must (or may) you disclose to the child protection worker that you have seen the
report? That other County employees have seen the report?
3) Must (or may) you disclose the existence and content of the report to the County
Board?
4) If the employee discloses to you that she used marijuana daily when the allegedly
negligent investigation occurred, can you share that information with County
staff?
5) If the employee discloses to you that she continues to smoke marijuana daily
while pregnant, are you obligated to report that information? May you terminate
your representation of the employee?
6) If, contrary to the report, the employee denies using marijuana when the allegedly
negligent investigation occurred, how does that affect your representation of the
employee, if at all? Of the County?
7) If the director decides—against your advice—to terminate the employee based on
the report while the lawsuit is pending, how does that decision affect your
representation of the employee? Of the County?
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References:
Minn. Stat. §466.07
Minn. R. Prof. Conduct 1.7
Minn. R. Prof. Conduct 1.8
Minn. R. Prof. Conduct 1.13
Minn. R. Prof. Conduct 1.14
Minn. R. Prof. Conduct 1.16
S.F. v. Clay County, No. A14-0494, 2014 WL 6863230 (Minn. Ct. App. 2014) (unpublished)
Notes:
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MINNESOTA RULES OF PROFESSIONAL CONDUCT
SCOPE
[18] Under various legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily
reposes in the client in private client-lawyer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government to decide upon settlement or whether to appeal
from an adverse judgment. Such authority in various respects is generally vested in the attorney
general and the state’s attorney in state government, and their federal counterparts, and the same may
be true of other government law officers. Also, lawyers under the supervision of these officers may be
authorized to represent several government agencies in intragovernmental legal controversies in
circumstances where a private lawyer could not represent multiple private clients. These rules do not
abrogate any such authority.
RULE 1.0: TERMINOLOGY
(d) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership, professional corporation,
sole proprietorship, or other association authorized to practice law; or lawyers employed in a legal
services organization or the legal department of a corporation or other organization.

CLIENT-LAWYER RELATIONSHIP
Rule 1.6

Confidentiality of Information

(a) Except when permitted under paragraph (b), a lawyer shall not knowingly reveal information
relating to the representation of a client.
(b) A lawyer may reveal information relating to the representation of a client if:
(1) the client gives informed consent;
(2) the information is not protected by the attorney-client privilege under applicable law, the
client has not requested that the information be held inviolate, and the lawyer reasonably
believes the disclosure would not be embarrassing or likely detrimental to the client;
(3) the lawyer reasonably believes the disclosure is impliedly authorized in order to carry out
the representation;
(4) the lawyer reasonably believes the disclosure is necessary to prevent the commission of a
fraud that is reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or is using the lawyer's
services or to prevent the commission of a crime;
(5) the lawyer reasonably believes the disclosure is necessary to rectify the consequences of a
client's criminal or fraudulent act in the furtherance of which the lawyer's services were used;
(6) the lawyer reasonably believes the disclosure is necessary to prevent reasonably certain
death or substantial bodily harm;
(7) the lawyer reasonably believes the disclosure is necessary to secure legal advice about the
lawyer's compliance with these rules;
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(8) the lawyer reasonably believes the disclosure is necessary to establish a claim or defense
on behalf of the lawyer in an actual or potential controversy between the lawyer and the
client, to establish a defense in a civil, criminal, or disciplinary proceeding against the lawyer
based upon conduct in which the client was involved, or to respond in any proceeding to
allegations by the client concerning the lawyer's representation of the client;
(9) the lawyer reasonably believes the disclosure is necessary to comply with other law or a
court order;
(10) the lawyer reasonably believes the disclosure is necessary to inform the Office of Lawyers
Professional Responsibility of knowledge of another lawyer's violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty,
trustworthiness, or fitness as a lawyer in other respects. See Rule 8.3; or
(11) the lawyer reasonably believes the disclosure is necessary to detect and resolve conflicts
of interest arising from the lawyer's change of employment or from changes in the
composition or ownership of a firm, but only if the revealed information would not
compromise the attorney-client privilege or otherwise prejudice the client.
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of,
or unauthorized access to, information relating to the representation of a client.
(Amended effective January 1, 1990; amended April 14, 1992, effective June 1, 1992; amended
effective October 1, 2005; amended effective April 1, 2015.)

Comment
[1] This rule governs the disclosure by a lawyer of information relating to the representation of a client during
the lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with respect to information provided
to the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to reveal information relating to the
lawyer's prior representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect
to the use of such information to the disadvantage of clients and former clients.
[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's informed
consent, the lawyer must not reveal information relating to the representation. See Rule 1.0(f) for the definition of
informed consent. This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is
thereby encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to
embarrassing or legally damaging subject matter. The lawyer needs this information to represent the client
effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost without exception,
clients come to lawyers in order to determine their rights and what is, in the complex of laws and regulations,
deemed to be legal and correct. Based upon experience, lawyers know that almost all clients follow the advice
given, and the law is upheld.
[3] The principle of client-lawyer confidentiality is given effect by related bodies of law; the attorney-client
privilege, the work-product doctrine and the rule of confidentiality established in professional ethics. The attorneyclient privilege and work-product doctrine apply in judicial and other proceedings in which a lawyer may be called
as a witness or otherwise required to produce evidence concerning a client. The rule of client-lawyer
confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion
of law. The confidentiality rule, for example, applies not only to matters communicated in confidence by the client
but also to all information relating to the representation, whatever its source. A lawyer may not disclose such
information except as authorized or required by the Rules of Professional Conduct or other law. See also Scope.
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[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a client. This
prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could
reasonably lead to the discovery of such information by a third person. A lawyer's use of a hypothetical to discuss
issues relating to the representation is permissible so long as there is no reasonable likelihood that the listener
will be able to ascertain the identity of the client or the situation involved.

Authorized Disclosure
[5] Except to the extent that the client's instructions or special circumstances limit that authority, a lawyer is
impliedly authorized to make disclosures about a client when appropriate in carrying out the representation. In
some situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot properly be
disputed or to make a disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in the
course of the firm's practice, disclose to each other information relating to a client of the firm, unless the client has
instructed that particular information be confined to specified lawyers.

Disclosure Adverse to Client
[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the
confidentiality of information relating to the representation of their clients, the confidentiality rule is subject to
limited exceptions. Paragraph (b)(6) recognizes the overriding value of life and physical integrity and permits
disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm is
reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a
person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat.
Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town's water supply may
reveal this information to the authorities if there is a present and substantial risk that a person who drinks the
water will contract a life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate
the threat or reduce the number of victims.
[7] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice
about the lawyer's personal responsibility to comply with these rules. In most situations, disclosing information to
secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even when the
disclosure is not impliedly authorized, paragraph (b)(7) permits such disclosure because of the importance of a
lawyer's compliance with the Rules of Professional Conduct.
[8] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other
misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the
conduct or representation of a former client. Such a charge can arise in a civil, criminal, disciplinary or other
proceeding and can be based on a wrong allegedly committed by the lawyer against the client or on a wrong
alleged by a third person, for example, a person claiming to have been defrauded by the lawyer and client acting
together. The lawyer's right to respond arises when an assertion of such complicity has been made.
Paragraph (b)(8) does not require the lawyer to await the commencement of an action or proceeding that charges
such complicity, so that the defense may be established by responding directly to a third party who has made
such an assertion. The right to defend also applies, of course, where a proceeding has been commenced.
[9] A lawyer entitled to a fee is permitted by paragraph (b)(8) to prove the services rendered in an action to
collect it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary relationship may not
exploit it to the detriment of the fiduciary.
[10] Other law may require that a lawyer disclose information about a client. Whether such a law supersedes
Rule 1.6 is a question of law beyond the scope of these rules. When disclosure of information relating to the
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representation appears to be required by other law, the lawyer must discuss the matter with the client to the
extent required by Rule 1.4. If, however, the other law supersedes this rule and requires disclosure,
paragraph (b)(9) permits the lawyer to make such disclosures as are necessary to comply with the law.
[11] A lawyer may be ordered to reveal information relating to the representation of a client by a court or by
another tribunal or governmental entity claiming authority pursuant to other law to compel the disclosure. Absent
informed consent of the client to do otherwise, the lawyer should assert on behalf of the client all nonfrivolous
claims that the order is not authorized by other law or that the information sought is protected against disclosure
by the attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer must consult
with the client about the possibility of appeal to the extent required by Rule 1.4. Unless review is sought, however,
paragraph (b)(9) permits the lawyer to comply with the court's order.

Detection of Conflicts of Interest
[12] Paragraph (b)(11) recognizes that lawyers in different firms may need to disclose limited information to
each other to detect and resolve conflicts of interest, such as when a lawyer is considering an association with
another firm, two or more firms are considering a merger, or a lawyer is considering the purchase of a law
practice. See Rule 1.17, Comment [2]. Under these circumstances, lawyers and law firms are permitted to
disclose limited information, but only once substantive discussions regarding the new relationship have occurred.
Any such disclosure should ordinarily include no more than the identity of the persons and entities involved in a
matter, a brief summary of the general issues involved, and information about whether the matter has terminated.
Even this limited information, however, should be disclosed only to the extent reasonably necessary to detect and
resolve conflicts of interest that might arise from the possible new relationship. Moreover, the disclosure of any
information is prohibited if it would compromise the attorney-client privilege or otherwise prejudice the client (e.g.,
the fact that corporate client is seeking advice on a corporate takeover that has not been publicly announced; that
a person has consulted a lawyer about the possibility of a divorce before the person's intentions are known to the
person's spouse; or that a person has consulted a lawyer about a criminal investigation that has not led to a public
charge). Under those circumstances, paragraph (a) prohibits disclosure unless the client or former client gives
informed consent. A lawyer's fiduciary duty to the lawyer's firm may also govern a lawyer's conduct when
exploring an association with another firm and is beyond the scope of these Rules.
[13] Any information disclosed pursuant to paragraph (b)(11) may be used or further disclosed only to the
extent necessary to detect and resolve conflicts of interest. Paragraph (b)(11) does not restrict the use of
information acquired by means independent of any disclosure pursuant to paragraph (b)(11). Paragraph (b)(11)
also does not affect the disclosure of information within a law firm when the disclosure is otherwise authorized,
see Comment [5], such as when a lawyer in a firm discloses information to another lawyer in the same firm to
detect and resolve conflicts of interest that could arise in connection with undertaking a new representation.
[14] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is
necessary to accomplish one of the purposes specified. Where practicable, the lawyer should first seek to
persuade the client to take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to
the client's interest should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with a judicial proceeding, the disclosure should be made in
a manner that limits access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent
practicable.
[15] Paragraph (b) permits but does not require the disclosure of information relating to a client's
representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(11). In exercising the
discretion converted by this rule, the lawyer may consider such factors as the nature of the lawyer's relationship
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with the client and with those who might be injured by the client, the lawyer's own involvement in the transaction
and factors that may extenuate the conduct in question. A lawyer's decision not to disclose as permitted by
paragraph (b)does not violate this rule. Disclosure may be required, however, by other rules. Some rules require
disclosure only if such disclosure would be permitted by paragraph (b). See Rules 8.1 and 8.3. Rule3.3, on the
other hand, requires disclosure in some circumstances regardless of whether such disclosure is permitted by this
rule. See Rule 3.3(c).

Withdrawal
[16] If the lawyer's services will be used by the client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). After withdrawal the lawyer is required
to refrain from making disclosure of the client's confidences, except as otherwise permitted in Rule 1.6. Neither
this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the
lawyer may also withdraw or disaffirm any opinion, document, affirmation, or the like. Where the client is an
organization, the lawyer may be in doubt whether contemplated conduct will actually be carried out by the
organization. Where necessary to guide conduct in connection with this rule, the lawyer may make inquiry within
the organization as indicated in Rule 1.13(b).

Acting Competently to Preserve Confidentiality
[17] Paragraph (c) requires a lawyer to act competently to safeguard information relating to the
representation of a client against unauthorized access by third parties and against inadvertent or unauthorized
disclosure by the lawyer or other persons who are participating in the representation of the client or who are
subject to the lawyer's supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or
unauthorized disclosure of, information relating to the representation of a client does not constitute a violation of
paragraph (c) if the lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be
considered in determining the reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity
of the information, the likelihood of disclosure if additional safeguards are not employed, the cost of employing
additional safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards
adversely affect the lawyer's ability to represent clients (e.g., by making a device or important piece of software
excessively difficult to use). A client may require the lawyer to implement special security measures not required
by this Rule or may give informed consent to forgo security measures that would otherwise be required by this
Rule. Whether a lawyer may be required to take additional steps to safeguard a client's information in order to
comply with other law, such as state and federal laws that govern data privacy or that impose notification
requirements upon the loss of, or unauthorized access to, electronic information, is beyond the scope of these
Rules. For a lawyer's duties when sharing information with nonlawyers outside the lawyer's own firm, see
Rule 5.3, Comments [3]-[4].
[18] When transmitting a communication that includes information relating to the representation of a client,
the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended
recipients. This duty, however, does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances, however, may warrant special
precautions. Factors to be considered in determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of the communication is
protected by law or by a confidentiality agreement. A client may require the lawyer to implement special security
measures not required by this rule or may give informed consent to the use of a means of communication that
would otherwise be prohibited by this rule. Whether a lawyer may be required to take additional steps in order to
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comply with other law, such as state and federal laws that govern data privacy, is beyond the scope of these
Rules.

Former Client
[19] The duty of confidentiality continues after the client-lawyer relationship has terminated. See
Rule1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the
former client.

Rule 1.7

Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be materially
limited by the lawyer's responsibilities to another client, a former client or a third person, or
by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer
may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against another
client represented by the lawyer in the same litigation or other proceeding before a
tribunal; and
(4) each affected client gives informed consent, confirmed in writing.
(Amended effective October 1, 2005.)

Comment
General Principles
[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client.
Concurrent conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a
third person or from the lawyer's own interests. For specific rules regarding certain concurrent conflicts of interest,
see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective
clients, see Rule 1.18. For definitions of "informed consent" and "confirmed in writing," see Rule1.0(f) and (b).
[2] Resolution of a conflict of interest problem under this rule requires the lawyer to: 1) clearly identify the
client or clients; 2) determine whether a conflict of interest exists; 3) decide whether the representation may be
undertaken despite the existence of a conflict, i.e., whether the conflict is consentable; and 4) if so, consult with
the clients affected under paragraph (a)and obtain their informed consent, confirmed in writing. The clients
affected under paragraph (a)include both of the clients referred to in paragraph (a)(1) and the one or more clients
whose representation might be materially limited under paragraph (a)(2).
[3] A conflict of interest may exist before representation is undertaken, in which event the representation
must be declined, unless the lawyer obtains the informed consent of each client under the conditions of
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paragraph (b). To determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures,
appropriate for the size and type of firm and practice, to determine in both litigation and nonlitigation matters the
persons and issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute such
procedures will not excuse a lawyer's violation of this rule. As to whether a client-lawyer relationship exists or,
having once been established, is continuing, see Comment to Rule 1.3 and Scope.
[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the
representation, unless the lawyer has obtained the informed consent of the client under the conditions of
paragraph (b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to
represent any of the clients is determined both by the lawyer's ability to comply with duties owed to the former
client and by the lawyer's ability to represent adequately the remaining client or clients, given the lawyer's duties
to the former client. See Rule 1.9. See also Comments [5] and [29].
[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the
addition or realignment of parties in litigation, might create conflicts in the midst of a representation, as when a
company sued by the lawyer on behalf of one client is bought by another client represented by the lawyer in an
unrelated matter. Depending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court approval where necessary and take
steps to minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the
client from whose representation the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse
[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without that
client's informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a
person the lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to
whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the clientlawyer relationship is likely to impair the lawyer's ability to represent the client effectively. In addition, the client on
whose behalf the adverse representation is undertaken reasonably may fear that the lawyer will pursue that
client's case less effectively out of deference to the other client, i.e., that the representation may be materially
limited by the lawyer's interest in retaining the current client. Similarly, a directly adverse conflict may arise when a
lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving another client, as
when the testimony will be damaging to the client who is represented in the lawsuit. On the other hand,
simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such
as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a
conflict of interest and thus may not require consent of the respective clients.
[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to
represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same
transaction but in another unrelated matter, the lawyer could not undertake the representation without the
informed consent of each client.

Identifying Conflicts of Interest: Material Limitation
[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a
lawyer's ability to consider, recommend or carry out an appropriate course of action for the client will be materially
limited as a result of the lawyer's other responsibilities or interests. For example, a lawyer asked to represent
several individuals seeking to form a joint venture is likely to be materially limited in the lawyer's ability to
recommend or advocate all possible positions that each might take because of the lawyer's duty of loyalty to the
others. The conflict in effect forecloses alternatives that would otherwise be available to the client. The mere
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possibility of subsequent harm does not itself require disclosure and consent. The critical questions are the
likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere with the
lawyer's independent professional judgment in considering alternatives or foreclose courses of action that
reasonably should be pursued on behalf of the client.

Lawyer's Responsibilities to Former Clients and Other Third Persons
[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may be
materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer's responsibilities to other
persons, such as fiduciary duties arising from a lawyer's service as a trustee, executor or corporate director.

Personal Interest Conflicts
[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a
client. For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be
difficult or impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions
concerning possible employment with an opponent of the lawyer's client, or with a law firm representing the
opponent, such discussions could materially limit the lawyer's representation of the client. In addition, a lawyer
may not allow related business interests to affect representation, for example, by referring clients to an enterprise
in which the lawyer has an undisclosed financial interest. See Rule 1.8 for specific rules pertaining to a number of
personal interest conflicts, including business transactions with clients. See also Rule 1.10(personal interest
conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).
[11] When lawyers representing different clients in the same matter or in substantially related matters are
closely related by blood or marriage, there may be a significant risk that client confidences will be revealed and
that the lawyer's family relationship will interfere with both loyalty and independent professional judgment. As a
result, each client is entitled to know of the existence and implications of the relationship between the lawyers
before the lawyer agrees to undertake the representation. Thus, a lawyer related to another lawyer, e.g., as
parent, child, sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is representing
another party, unless each client gives informed consent. The disqualification arising form a close family
relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are associated.
See Rule 1.10.
[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship
predates the formation of the client-lawyer relationship. See Rule 1.8(j).

Interest of Person Paying for a Lawyer's Service
[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed of
that fact and consents and the arrangement does not compromise the lawyer's duty of loyalty or independent
judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other source presents a significant
risk that the lawyer's representation of the client will be materially limited by the lawyer's own interest in
accommodating the person paying the lawyer's fee or by the lawyer's responsibilities to a payer who is also a coclient, then the lawyer must comply with the requirements of paragraph (b) before accepting the representation,
including determining whether the conflict is consentable and, if so, that the client has adequate information about
the material risks of the representation.

Prohibited Representations
[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in
paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such
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agreement or provide representation on the basis of the client's consent. When the lawyer is representing more
than one client, the question of consentability must be resolved as to each client.
[15] Consentability is typically determined by considering whether the interests of the clients will be
adequately protected if the clients are permitted to give their informed consent to representation burdened by a
conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if under the circumstances the
lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation.
See Rule 1.1 (competence) and Rule 1.3 (diligence).
[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited
by applicable law.
[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in
vigorous development of each client's position when the clients are aligned directly against each other in the
same litigation or other proceeding before a tribunal. Whether clients are aligned directly against each other within
the meaning of this paragraph requires examination of the context of the proceeding. Although this paragraph
does not preclude a lawyer's multiple representation of adverse parties to a mediation (because mediation is not a
proceeding before a "tribunal" under Rule 1.0(n)), such representation may be precluded by paragraph (b)(1).

Informed Consent
[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the
material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that
client. See Rule 1.0(f) (informed consent). The information required depends on the nature of the conflict and the
nature of the risks involved. When representation of multiple clients in a single matter is undertaken, the
information must include the implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege and the advantages and risks involved. See Comments [30] and
[31] (effect of common representation on confidentiality).
[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain consent.
For example, when the lawyer represents different clients in related matters and one of the clients refuses to
consent to the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot
properly ask the latter to consent. In some cases the alternative to common representation can be that each party
may have to obtain separate representation with the possibility of incurring additional costs. These costs, along
with the benefits of securing separate representation, are factors that may be considered by the affected client in
determining whether common representation is in the client's interests.

Consent Confirmed in Writing
[20] Paragraph (b)requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such
a writing may consist of a document executed by the client or one that the lawyer promptly records and transmits
to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(o) (writing includes electronic
transmission). If it is not feasible to obtain or transmit the writing at the time the client gives informed consent,
then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of
a writing does not supplant the need in most cases for the lawyer to talk with the client, to explain the risks and
advantages, if any, of representation burdened with a conflict of interest, as well as reasonably available
alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives and to raise
questions and concerns. Rather, the writing is required in order to impress upon clients the seriousness of the
decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in the
absence of a writing.
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Revoking Consent
[21] A client who has given consent to a conflict may revoke the consent to the client's own representation
and, like any other client, may terminate the lawyer's representation at any time. Whether revoking consent to the
client's own representation precludes the lawyer from continuing to represent other clients depends on the
circumstances, including the nature of the conflict, whether the client revoked consent because of a material
change in circumstances, the reasonable expectations of the other client and whether material detriment to the
other clients or the lawyer would result.

Consent to Future Conflict
[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject
to the test of paragraph (b). The effectiveness of such waivers is generally determined by the extent to which the
client reasonably understands the material risks that the waiver entails. The more comprehensive the explanation
of the types of future representations that might arise and the actual and reasonably foreseeable adverse
consequences of those representations, the greater the likelihood that the client will have the requisite
understanding. Thus, if the client agrees to consent to a particular type of conflict with which the client is already
familiar, then the consent ordinarily will be effective with regard to that type of conflict. If the consent is general
and open-ended, then the consent ordinarily will be ineffective, because it is not reasonably likely that the client
will have understood the material risks involved. On the other hand, if the client is an experienced user of the legal
services involved and is reasonably informed regarding the risk that a conflict may arise, such consent is more
likely to be effective, particularly if, e.g., the client is independently represented by other counsel in giving consent
and the consent is limited to future conflicts unrelated to the subject of the representation. In any case, advance
consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict
noncensentable under paragraph (b).

Conflicts in Litigation
[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the
clients' consent. On the other hand, simultaneous representation of parties whose interests in litigation may
conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of
substantial discrepancy in the parties' testimony, incompatability in positions in relation to an opposing party or the
fact that there are substantially different possibilities of settlement of the claims or liabilities in question. Such
conflicts can arise in both criminal and civil cases. The potential for conflict of interest in representation of multiple
defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one
codefendant. On the other hand, common representation of persons having similar interest is proper if the risk of
adverse effect is minimal and the requirements of paragraph (b) are met.
[24] Ordinarily, a lawyer may take inconsistent legal positions in different tribunals at different times on
behalf of different clients. The mere fact that advocating a legal position on behalf of one client might create
precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a
conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer's action on behalf
of one client will materially limit under Rule 1.7(a)(2) the lawyer's effectiveness in representing another client in a
different case.
[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action
lawsuit, unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of
applying paragraph (a)(1) of this rule. Thus, the lawyer does not typically need to get the consent of such a
person before representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to
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represent an opponent in a class action does not typically need the consent of an unnamed member of the class
whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts
[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a
discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors in determining
whether there is significant potential for material limitation include the duration and intimacy of the lawyer's
relationship with the client or clients involved, the functions being performed by the lawyer, the likelihood that
disagreements will arise and the likely prejudice to the client from the conflict. The question is often one of
proximity and degree. See Comment [8].
[27] For example, conflict questions may arise in estate planning and estate administration. A lawyer may be
called upon to prepare wills for several family members, such as husband and wife, and, depending upon the
circumstances, a conflict of interest may be present. In estate administration the identity of the client may be
unclear to the parties involved. In order to comply with conflict of interest rules, the lawyer should make clear the
lawyer's relationship to the parties involved.
[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not
represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but
common representation is permissible where the clients are generally aligned in interest even though there is
some difference in interest among them. Thus, a lawyer may seek to establish or adjust a relationship between
clients on an amicable and mutually advantageous basis; for example, the lawyer may help to organize a
business in which two or more clients are entrepreneurs, working out the financial reorganization of an enterprise
in which two or more clients have an interest or arranging a property distribution in settlement of an estate. The
lawyer seeks to resolve potentially adverse interests by developing the parties' mutual interests. Otherwise, each
party might have to obtain separate representation, with the possibility of incurring additional cost, complication or
even litigation. Given these and other relevant factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation
[29] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that
if the common representation fails because the potentially adverse interests cannot be reconciled, the result can
be additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from
representing all of the clients if the common representation fails. In some situations, the risk of failure is so great
that multiple representation is plainly impossible. For example, a lawyer cannot under take common
representation of clients where contentious litigation or negotiations between them are imminent or contemplated.
Moreover, because the lawyer is required to be impartial between commonly represented clients, representation
of multiple clients is improper when it is unlikely that impartiality can be maintained. Generally, if the relationship
between the parties has already assumed antagonism, the possibility that the clients' interests can be adequately
served by common representation is not very good. Other relevant factors are whether the lawyer subsequently
will represent both parties on a continuing basis and whether the situation involves creating or terminating a
relationship between the parties.
[30] A particularly important factor in determining the appropriateness of common representation is the effect
on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the
prevailing rule is that, as between commonly represented clients, the privilege does not attach. Hence, it must be
assumed that if litigation eventuates between the clients, the privilege will not protect any such communications,
and the clients should be so advised.
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[31] As to the duty of confidentiality, continued common representation will almost certainly be inadequate if
one client asks the lawyer not to disclose to the other client information relevant to the common representation.
This is so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be
informed of anything bearing on the representation that might affect that client's interests and the right to expect
that the lawyer will use that information to that client's benefit. See Rule 1.4. The lawyer should, at the outset of
the common representation and as part of the process of obtaining each client's informed consent, advise each
client that information will be shared and that the lawyer will have to withdraw if one client decides that some
matter material to the representation should be kept from the other. In limited circumstances, it may be
appropriate for the lawyer to proceed with the representation when the clients have agreed, after being properly
informed, that the lawyer will keep certain information confidential. For example, the lawyer may reasonably
conclude that failure to disclose one client's trade secrets to another client will not adversely affect representation
involving a joint venture between the clients and agree to keep that information confidential with the informed
consent of both clients.
[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that
the lawyer's role is not that of partisanship normally expected in other circumstances and, thus, that the clients
may be required to assume greater responsibility for decisions than when each client is separately represented.
Any limitations on the scope of the representation made necessary as a result of the common representation
should be fully explained to the clients at the outset of the representation. See Rule 1.2(c).
[33] Subject to the above limitations, each client in the common representation has the right to loyal and
diligent representation and the protection of Rule 1.9 concerning the obligations to a former client. The client also
has the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients
[34] A lawyer who represents a corporation or other organization does not, by virtue of that representation,
necessarily represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a).
Thus, the lawyer for an organization is not barred from accepting representation adverse to an affiliate in an
unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the
lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid
representation adverse to the client's affiliates, or the lawyer's obligations to either the organizational client or the
new client are likely to limit materially the lawyer's representation of the other client.
[35] A lawyer for a corporation or other organization who is also a member of its board of directors should
determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise the
corporation in matters involving actions of the directors. Consideration should be given to the frequency with
which such situations may arise, the potential intensity of the conflict, the effect of the lawyer's resignation from
the board and the possibility of the corporation's obtaining legal advice from another lawyer in such situations. If
there is material risk that the dual role will compromise the lawyer's independence of professional judgment, the
lawyer should not serve as a director or should cease to act as the corporation's lawyer when conflicts of interest
arise. The lawyer should advise the other members of the board that in some circumstances matters discussed at
board meetings while the lawyer is present in the capacity of director might not be protected by the attorney-client
privilege and that conflict of interest considerations might require the lawyer's recusal as a director or might
require the lawyer and the lawyer's firm to decline representation of the corporation in a matter.
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Rule 1.8

Conflict of Interest: Current Clients: Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security, or other pecuniary interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable
to the client and are fully disclosed and transmitted in writing in a manner that can be
reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel on the transaction; and
(3) the client gives informed consent, in a document signed by the client separate from the
transaction documents, to the essential terms of the transaction and the lawyer's role in
the transaction, including whether the lawyer is representing the client in the transaction.
(b) A lawyer shall not use information relating to representation of a client to the disadvantage of
the client unless the client gives informed consent, except as permitted or required by these
rules.
(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as
parent, child, sibling, or spouse any substantial gift from a client, including a testamentary gift,
except where the client is related to the donee.
(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an
agreement giving the lawyer literary or media rights to a portrayal or account based in
substantial part on information relating to the representation.
(e) A lawyer shall not provide financial assistance to a client in connection with pending or
contemplated litigation, except that:
(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may
be contingent on the outcome of the matter;
(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on
behalf of the client; and
(3) a lawyer may guarantee a loan reasonably needed to enable the client to withstand delay
in litigation that would otherwise put substantial pressure on the client to settle a case
because of financial hardship rather than on the merits, provided the client remains
ultimately liable for repayment of the loan without regard to the outcome of the litigation
and, further provided, that no promise of such financial assistance was made to the client
by the lawyer, or by another in the lawyer's behalf, prior to the employment of that lawyer
by that client.
(f) A lawyer shall not accept compensation for representing a client from one other than the client
unless:
(1) the client gives informed consent or the acceptance of compensation from another is
impliedly authorized by the nature of the representation;
(2) there is no interference with the lawyer's independence of professional judgment or with
the client-lawyer relationship; and
(3) information relating to representation of a client is protected as required by Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients unless each client gives informed consent in
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a writing signed by the client. The lawyer's disclosure shall include the existence and nature of
all the claims involved and of the participation of each person in the settlement.
(h) A lawyer shall not:
(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice
unless the client is independently represented in making the agreement; or
(2) settle a claim or potential claim for such liability with an unrepresented client or former
client unless that person is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel in connection
therewith.
(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of
litigation the lawyer is conducting for a client, except that the lawyer may:
(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case.
(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship
existed between them when the client-lawyer relationship commenced. For purposes of this
paragraph:
(1) "sexual relations" means sexual intercourse or any other intentional touching of the
intimate parts of a person or causing the person to touch the intimate parts of the lawyer;
(2) if the client is an organization, any individual who oversees the representation and gives
instructions to the lawyer on behalf of the organization shall be deemed to be the client;
in-house attorneys while representing governmental or corporate entities are governed by
Rule 1.7 rather than by this rule with respect to sexual relations with other employees of
the entity they represent;
(3) this paragraph does not prohibit a lawyer from engaging in sexual relations with a client of
the lawyer's firm provided that the lawyer has no involvement in the performance of the
legal work for the client;
(4) if a party other than the client alleges violation of this paragraph, and the complaint is not
summarily dismissed, the Director of the Office of Lawyers Professional Responsibility, in
determining whether to investigate the allegation and whether to charge any violation
based on the allegations, shall consider the client's statement regarding whether the
client would be unduly burdened by the investigation or charge.
(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i)
that applies to any one of them shall apply to all of them.
(Amended effective July 1, 1994; amended effective for all lawyer conduct occurring on or after August
1, 1999; amended effective October 1, 2005.)

Comment
Business Transactions Between Client and Lawyer
[1] A lawyer's legal skill and training, together with the relationship of trust and confidence between lawyer
and client, create the possibility of overreaching when the lawyer participates in a business, property or financial
transaction with a client, for example, a loan or sales transaction or a lawyer investment on behalf of a client. The
requirements of paragraph (a) must be met even when the transaction is not closely related to the subject matter
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of the representation, as when a lawyer drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client. The rule applies to lawyers engaged in the sale of goods or
services related to the practice of law, for example, the sale of title insurance or investment services to existing
clients of the lawyer's legal practice. See Rule 5.7. It also applies to lawyers purchasing property from estates
they represent. It does not apply to ordinary fee arrangements between client and lawyer, which are governed by
Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client's business or
other nonmonetary property as payment of all or part of a fee. In addition, the rule does not apply to standard
commercial transactions between the lawyer and the client for products or services that the client generally
markets to others, for example, banking or brokerage services, medical services, products manufactured or
distributed by the client, and utilities services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impracticable.
[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its essential terms be
communicated to the client, in writing, in a manner than can be reasonably understood. Paragraph (a)(2) requires
that the client also be advised, in writing, of the desirability of seeking the advice of independent legal counsel. It
also requires that the client be given a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires
that the lawyer obtain the client's informed consent, in a document signed by the client separate from the
transaction documents, both to the essential terms of the transaction and to the lawyer's role. When necessary,
the lawyer should discuss both the material risks of the proposed transaction, including any risk presented by the
lawyer's involvement, and the existence of reasonably available alternatives and should explain why the advice of
independent legal counsel is desirable. See Rule 1.0(f) (definition of informed consent).
[3] The risk to a client is greatest when the client expects the lawyer to represent the client in the transaction
itself or when the lawyer's financial interest otherwise poses a significant risk that the lawyer's representation of
the client will be materially limited by the lawyer's financial interest in the transaction. Here the lawyer's role
requires that the lawyer must comply, not only with the requirements of paragraph (a) , but also with the
requirements of Rule 1.7. Under that rule, the lawyer must disclose the risks associated with the lawyer's dual role
as both legal adviser and participant in the transaction, such as the risk that the lawyer will structure the
transaction or give legal advice in a way that favors the lawyer's interests at the expense of the client. Moreover,
the lawyer must obtain the client's informed consent. In some cases, the lawyer's interest may be such that
Rule 1.7 will preclude the lawyer from seeking the client's consent to the transaction.
[4] If the client is independently represented in the transaction, paragraph (a)(2) of this rule is inapplicable,
and the paragraph (a)(1) requirement for full disclosure is satisfied either by a written disclosure by the lawyer
involved in the transaction or by the client's independent counsel. The fact that the client was independently
represented in the transaction is relevant in determining whether the agreement was fair and reasonable to the
client as paragraph (a)(1) further requires.

Use of Information Related to Representation
[5] Use of information relating to the representation to the disadvantage of the client violates the lawyer's
duty of loyalty. Paragraph (b) applies when the information is used to benefit either the lawyer or a third person,
such as another client or business associate of the lawyer. For example, if a lawyer learns that a client intends to
purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the
parcels in competition with the client or to recommend that another client make such a purchase. The rule does
not prohibit uses that do not disadvantage the client. For example, a lawyer who learns a government agency's
interpretation of trade legislation during the representation of one client may properly use that information to
benefit other clients. Paragraph (b) prohibits disadvantageous use of client information unless the client gives
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informed consent, except as permitted or required by these rules. See
Rules 1.2(d), 1.6, 1.9(c),3.3, 4.1(b), 8.1 and 8.3.

Gifts to Lawyers
[6] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For
example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If a client
offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although
such a gift may be voidable by the client under the doctrine of undue influence. In any event, due to concerns
about overreaching and imposition on clients, a lawyer may not suggest that a substantial gift be made to the
lawyer or for the lawyer's benefit, except where the lawyer is related to the client as set forth in paragraph (c).
[7] If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance, the
client should have the detached advice that another lawyer can provide. The sole exception to this rule is where
the client is a relative of the donee.
[8] This rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the
lawyer named as executor of the client's estate or to another potentially lucrative fiduciary position. Nevertheless,
such appointments will be subject to the general conflict of interest provision in Rule 1.7 when there is a
significant risk that the lawyer's interest in obtaining the appointment will materially limit the lawyer's independent
professional judgment in advising the client concerning the choice of an executor or other fiduciary. In obtaining
the client's informed consent to the conflict, the lawyer should advise the client concerning the nature and extent
of the lawyer's financial interest in the appointment, as well as the availability of alternative candidates for the
position.

Literary Rights
[9] An agreement by which a lawyer acquires literary or media rights concerning the conduct of the
representation creates a conflict between the interests of the client and the personal interests of the lawyer.
Measures suitable in the representation of the client may detract from the publication value of an account of the
representation. Paragraph (d) does not prohibit a lawyer representing a client in a transaction concerning literary
property from agreeing that the lawyer's fee shall consist of a share in ownership in the property, if the
arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance
[10] Lawyers may not subsidize lawsuits brought on behalf of their clients, such as by making loans to their
clients for living expenses, because to do so would encourage clients to pursue lawsuits that might not otherwise
be brought and because such assistance gives lawyers too great a financial stake in the litigation. These dangers
do not warrant a prohibition on a lawyer lending a client court costs and litigation expenses, including the
expenses of medical examination and the costs of obtaining and presenting evidence, because these advances
are virtually indistinguishable from contingent fees and help ensure access to the courts. Similarly, an exception
allowing lawyers representing indigent clients to pay court costs and litigation expenses regardless of whether
these funds will be repaid is warranted. A lawyer may guarantee a loan to enable the client to withstand delay in
litigation under the circumstances stated in Rule 1.8(e)(3).

Person Paying for a Lawyer's Services
[11] Lawyers are frequently asked to represent a client under circumstances in which a
third person will compensate the lawyer, in whole or in part. The third person might be a relative or friend, an
indemnitor (such as a liability insurance company) or a co-client (such as a corporation sued along with one or
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more of its employees). Because third-party payers frequently have interests that differ from those of the client,
including interests in minimizing the amount spent on the representation and in learning how the representation is
progressing, lawyers are prohibited from accepting or continuing such representations unless the lawyer
determines that there will be no interference with the lawyer's independent professional judgment and there is
informed consent from the client, or acceptance of compensation from another is impliedly authorized by the
nature of the representation. See also Rule 5.4(c) (prohibiting interference with a lawyer's professional judgment
by one who recommends, employs or pays the lawyer to render legal services for another).
[12] Sometimes, it will be sufficient for the lawyer to obtain the client's informed consent regarding the fact of
the payment and the identity of the third-party payer. If, however, the fee arrangement creates a conflict of interest
for the lawyer, then the lawyer must comply with Rule 1.7. The lawyer must also conform to the requirements of
Rule 1.6 concerning confidentiality. Under Rule 1.7(a), conflict of interest exists if there is significant risk that the
lawyer's representation of the client will be materially limited by the lawyer's own interest in the fee arrangement
or by the lawyer's responsibilities to the third-party payer (for example, when the third-party payer is a co-client).
Under Rule 1.7(b), the lawyer may accept or continue the representation with the informed consent of each
affected client, unless the conflict is nonconsentable under that paragraph. Under Rule 1.7(b), the informed
consent must be confirmed in writing.

Aggregate Settlements
[13] Differences in willingness to make or accept an offer of settlement are among the risks of common
representation of multiple clients by a single lawyer. Under Rule 1.7, this is one of the risks that should be
discussed before undertaking the representation, as part of the process of obtaining the clients' informed consent.
In addition, Rule 1.2(a) protects each client's right to have the final say in deciding whether to accept or reject an
offer of settlement. The rule stated in this paragraph is a corollary of both these rules and provides that, before
any settlement offer is made or accepted on behalf of multiple clients, the lawyer must inform each of them about
all the material terms of the settlement, including what the other clients will receive or pay if the settlement is
accepted. See also Rule 1.0(f) (definition of informed consent). Lawyers representing a class of plaintiffs or
defendants, or those proceeding derivatively, may not have a full client-lawyer relationship with each member of
the class; nevertheless, such lawyers must comply with applicable rules regulating notification of class members
and other procedural requirements designed to ensure adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims
[14] Agreements prospectively limiting a lawyer's liability for malpractice are prohibited unless the client is
independently represented in making the agreement because such agreements are likely to undermine
competent and diligent representation. Also, many clients are unable to evaluate the desirability of making such
an agreement before a dispute has arisen, particularly if they are then represented by the lawyer seeking the
agreement. This paragraph does not, however, prohibit a lawyer from entering into an agreement with the client to
arbitrate legal malpractice claims, provided such agreements are enforceable and the client is fully informed of the
scope and effect of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the form of a
limited-liability entity, where permitted by law, provided that each lawyer remains personally liable to the client for
his or her own conduct and the firm complies with any conditions required by law, such as provisions requiring
client notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in accordance
with Rule 1.2 that defines the scope of the representation, although a definition of scope that makes the
obligations of representation illusory will amount to an attempt to limit liability.
[15] Agreements settling a claim or a potential claim for malpractice are not prohibited by this rule.
Nevertheless, in view of the danger that a lawyer will take unfair advantage of an unrepresented client or former
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client, the lawyer must first advise such a person in writing of the appropriateness of independent representation
in connection with such a settlement. In addition, the lawyer must give the client or former client a reasonable
opportunity to find and consult independent counsel.

Acquiring Proprietary Interest in Litigation
[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from acquiring a proprietary
interest in litigation. Like paragraph (e), the general rule has its basis in common law champerty and maintenance
and is designed to avoid giving the lawyer too great an interest in the representation. In addition, when the lawyer
acquires an ownership interest in the subject of the representation, it will be more difficult for a client to discharge
the lawyer if the client so desires. The rule is subject to specific exceptions developed in decisional law and
continued in these rules. The exception for certain advances of the costs of litigation is set forth in paragraph (e).
In addition, paragraph (i)sets forth exceptions for liens authorized by law to secure the lawyer's fees or expenses
and contracts for reasonable contingent fees. The law of each jurisdiction determines which liens are authorized
by law. These may include liens granted by statute, liens originating in common law and liens acquired by
contract with the client. When a lawyer acquires by contract a security interest in property other than that
recovered through the lawyer's efforts in the litigation, such an acquisition is a business or financial transaction
with a client and is governed by the requirements of paragraph (a). Contracts for contingent fees in civil cases are
governed by Rule 1.5.

Client-Lawyer Sexual Relationships
[17] The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest
position of trust and confidence. The relationship is almost always unequal; thus, a sexual relationship between
lawyer and client can involve unfair exploitation of the lawyer's fiduciary role, in violation of the lawyer's basic
ethical obligation not to use the trust of the client to the client's disadvantage. In addition, such a relationship
presents a significant danger that, because of the lawyer's emotional involvement, the lawyer will be unable to
represent the client without impairment of the exercise of independent professional judgment. Moreover, a blurred
line between the professional and personal relationships may make it difficult to predict to what extent client
confidences will be protected by the attorney-client evidentiary privilege, since client confidences are protected by
privilege only when they are imparted in the context of the client-lawyer relationship. Because of the significant
danger of harm to client interests and because the client's own emotional involvement renders it unlikley that the
client could give adequate informed consent, this rule prohibits the lawyer from having sexual relations with a
client regardless of whether the relationship is consensual and regardless of the absence of prejudice to the
client.
[18] Sexual relationships that predate the client-lawyer relationship are not prohibited. Issues relating to the
exploitation of the fiduciary relationship and client dependency are diminished when the sexual relationship
existed prior to the commencement of the client-lawyer relationship. However, before proceeding with the
representation in these circumstances, the lawyer should consider whether the lawyer's ability to represent the
client will be materially limited by the relationship. See Rule 1.7(a)(2).
[19] When the client is an organization, paragraph (j) of this rule prohibits a lawyer for the organization from
having a sexual relationship with a person who oversees the representation and gives instructions to the lawyer
on behalf of the organization.

Imputation of Prohibitions
[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in paragraphs (a) through (i) also
applies to all lawyers associated in a firm with the personally prohibited lawyer. For example, one lawyer in a firm
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may not enter into a business transaction with a client of another member of the firm without complying with
paragraph (a), even if the first lawyer is not personally involved in the representation of the client. The prohibition
set forth in paragraph (j) is personal and is not applied to associated lawyers.

Rule 1.10

Imputation of Conflicts of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when
any one of them practicing alone would be prohibited from doing so by Rule 1.7 or 1.9, unless
the prohibition is based on a personal interest of the prohibited lawyer and does not present a
significant risk of materially limiting the representation of the client by the remaining lawyers in
the firm.
(b) When a lawyer becomes associated with a firm, and the lawyer is prohibited from representing
a client pursuant to Rule 1.9(b), other lawyers in the firm may represent that client if there is no
reasonably apparent risk that confidential information of the previously represented client will
be used with material adverse effect on that client because:
(1) any confidential information communicated to the lawyer is unlikely to be significant in the
subsequent matter;
(2) the lawyer is subject to screening measures adequate to prevent disclosure of the
confidential information and to prevent involvement by that lawyer in the representation;
and
(3) timely and adequate notice of the screening has been provided to all affected clients.
(c) When a lawyer has terminated an association with a firm, the firm is not prohibited from
thereafter representing a person with interests materially adverse to those of a client
represented by the formerly associated lawyer and not currently represented by the firm,
unless:
(1) the matter is the same or substantially related to that in which the formerly associated
lawyer represented the client; and
(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is
material to the matter.
(d) A disqualification prescribed by this rule may be waived by the affected client under the
conditions stated in Rule 1.7.
(e) The disqualification of lawyers associated in a firm with former or current government lawyers
is governed by Rule 1.11.
(Amended effective for all lawyer conduct occurring on or after August 1, 1999; amended effective
October 1, 2005.)

Comment
Definition of "Firm"
[1] For purposes of the Rules of Professional Conduct, the term "firm" denotes lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to practice law; or lawyers employed
in a legal services organization or the legal department of a corporation or other organization. See Rule 1.0(d).
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Whether two or more lawyers constitute a firm within this definition can depend on the specific facts. See Rule
1.0, Comments [2]-[4].

Principles of Imputed Disqualification
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the
client as it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that
a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the
premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the
lawyer is associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a
lawyer moves from one firm to another, the situation is governed by Rules 1.9(b) and 1.10(b) and (c).
[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor
protection of confidential information are presented. Where one lawyer in a firm could not effectively represent a
given client because of strong political beliefs, for example, but that lawyer will do no work on the case and the
personal beliefs of that lawyer will not materially limit the representation by others in the firm, the firm should not
be disqualified. On the other hand, if an opposing party in a case were owned by a lawyer in the law firm, and
others in the firm would be materially limited in pursuing the matter because of loyalty to that lawyer, the personal
disqualification of the lawyer would be imputed to all others in the firm.
[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person
prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does
paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person
became a lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily
must be screened from any personal participation in the matter to avoid communication to others in the firm of
confidential information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(1) and
5.3.
[5] Rule 1.10(c) operates to permit a law firm, under certain circumstances, to represent a person with
interests directly adverse to those of a client represented by a lawyer who formerly was associated with the firm.
The rule applies regardless of when the formerly associated lawyer represented the client. However, the law firm
may not represent a person with interests adverse to those of a present client of the firm, which would violate
Rule 1.7. Moreover, the firm may not represent the person where the matter is the same or substantially related to
that in which the formerly associated lawyer represented the client and any other lawyer currently in the firm has
material information protected by Rules 1.6 and 1.9(c).
[6] Rule 1.10(d) removes imputation with the informed consent of the affected client or former client under
the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the lawyer to determine that the
representation is not prohibited by Rule 1.7(b) and that each affected client or former client has given informed
consent to the representation, confirmed in writing. In some cases, the risk may be so severe that the conflict may
not be cured by client consent. For a discussion of the effectiveness of client waivers of conflicts that might arise
in the future, see Rule 1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(f).
[7] Where a lawyer has joined a private firm after having represented the government, imputation is
governed by Rule 1.11(b) and (c), not this rule. Under Rule 1.11(d), where a lawyer represents the government
after having served clients in private practice, nongovernmental employment or in another government agency,
former-client conflicts are not imputed to government lawyers associated with the individually disqualified lawyer.
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[8] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.8, paragraph (k) of that
rule, and not this rule, determines whether that prohibition also applies to other lawyers associated in a firm with
the personally prohibited lawyer.

Rule 1.11

SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT
GOVERNMENT OFFICERS AND EMPLOYEES

(a) Except as the law may otherwise expressly permit, a lawyer who has formerly served as a
public officer or employee of the government:
(1) is subject to Rule 1.9(c); and
(2) shall not otherwise represent a client in connection with a matter in which the lawyer
participated personally and substantially as a public officer or employee, unless the
appropriate government agency gives its informed consent, confirmed in writing, to the
representation.
(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with
which that lawyer is associated may knowingly undertake or continue representation in such a
matter unless:
(1) the disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the appropriate government agency to enable it to
ascertain compliance with the provisions of this rule.
(c) Except as the law may otherwise expressly permit, a lawyer having information that the lawyer
knows is confidential government information about a person acquired when the lawyer was a
public officer or employee, may not represent a private client whose interests are adverse to
that person in a matter in which the information could be used to the material disadvantage of
that person. As used in this rule, the term "confidential government information" means
information that has been obtained under governmental authority and which, at the time this
rule is applied, the government is prohibited by law from disclosing to the public or has a legal
privilege not to disclose and which is not otherwise available to the public. A firm with which
that lawyer is associated may undertake or continue representation in the matter only if the
disqualified lawyer is timely screened from any participation in the matter and is apportioned no
part of the fee therefrom.
(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or
employee:
(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:
(i) participate in a matter in which the lawyer participated personally and substantially while
in private practice or nongovernmental employment, unless the appropriate government
agency gives its informed consent, confirmed in writing; or
(ii) negotiate for private employment with any person who is involved as a party or as
lawyer for a party in a matter in which the lawyer is participating personally and
substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative
officer, or arbitrator may negotiate for private employment as permitted by
Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).
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(e) As used in this rule, the term "matter" includes:
(1) any judicial or other proceeding, application, request for a ruling or other determination,
contract, claim, controversy, investigation, charge, accusation, arrest or other particular
matter involving a specific party or parties; and
(2) any other matter covered by the conflict of interest rules of the appropriate government
agency.
(Amended effective October 1, 2005.)
Comment
[1] A lawyer who has served or is currently serving as a public officer or employee is personally subject to
the Rules of Professional Conduct, including the prohibition against concurrent conflicts of interest stated in
Rule 1.7. In addition, such a lawyer may be subject to statutes and government regulations regarding conflict of
interest. Such statutes and regulations may circumscribe the extent to which the government agency may give
consent under this rule. See Rule 1.0(f) for the definition of informed consent. It is generally improper for a county
attorney to accept the defense of a criminal case in another county, and for a city attorney to accept a criminal
case that arises within the boundaries of the city or municipality that he or she represents. In extraordinary
circumstances, where the accused would otherwise be deprived of competent counsel, a county attorney may
seek to represent a client accused of a crime in another county by obtaining permission from the court before
which the matter will be tried. The disqualification of county and city attorneys is only imputed to those lawyers in
the county or city attorney's law firm who actually participate in representing the county or the city.
[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer who has served or is
currently serving as an officer or employee of the government toward a former government or private client.
Rule 1.10 is not applicable to the conflicts of interest addressed by this rule. Rather, paragraph (b) sets forth a
special imputation rule for former government lawyers that provides for screening and notice. Because of the
special problems raised by imputation within a government agency, paragraph (d) does not impute the conflicts of
a lawyer currently serving as an officer or employee of the government to other associated government officers or
employees, although ordinarily it will be prudent to screen such lawyers.
[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a former client and are
thus designed not only to protect the former client, but also to prevent a lawyer from exploiting public office for the
advantage of another client. For example, a lawyer who has pursued a claim on behalf of the government may not
pursue the same claim on behalf of a later private client after the lawyer has left government service, except when
authorized to do so by the government agency under paragraph (a). Similarly, a lawyer who has pursued a claim
on behalf of a private client may not pursue the claim on behalf of the government, except when authorized to do
so by paragraph (d). As with paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of interest
addressed by these paragraphs.
[4] This rule represents a balancing of interests. On the one hand, where the successive clients are a
government agency and another client, public or private, the risk exists that power or discretion vested in that
agency might be used for the special benefit of the other client. A lawyer should not be in a position where benefit
to the other client might affect performance of the lawyer's professional functions on behalf of the government.
Also, unfair advantage could accrue to the other client by reason of access to confidential government information
about the client's adversary obtainable only through the lawyer's government service. On the other hand, the rules
governing lawyers presently or formerly employed by a government agency should not be so restrictive as to
inhibit transfer of employment to and from the government. The government has a legitimate need to attract
qualified lawyers as well as to maintain high ethical standards. Thus a former government lawyer is disqualified
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only from particular matters in which the lawyer participated personally and substantially. The provisions for
screening and waiver in paragraph (b) are necessary to prevent the disqualification rule from imposing too severe
a deterrent against entering public service. The limitation of disqualification in paragraphs (a)(2) and (d)(2) to
matters involving a specific party or parties, rather than extending disqualification to all substantive issues on
which the lawyer worked, serves a similar function.
[5] When a lawyer has been employed by one government agency and then moves to a second government
agency, it may be appropriate to treat that second agency as another client for purposes of this rule, as when a
lawyer is employed by a city and subsequently is employed by a federal agency. However, because the conflict of
interest is governed by paragraph (d), the latter agency is not required to screen the lawyer as
paragraph (b)requires a law firm to do. The question of whether two government agencies should be regarded as
the same or different clients for conflict of interest purposes is beyond the scope of these rules. See Rule 1.13,
Comment [6].
[6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0(l) (requirements for
screening procedures). These paragraphs do not prohibit a lawyer from receiving a salary or partnership share
established by prior independent agreement, but that lawyer may not receive compensation directly relating the
lawyer's compensation to the fee in the matter in which the lawyer is disqualified.
[7] Notice, including a description of the screened lawyer's prior representation and of the screening
procedures employed, generally should be given as soon as practicable after the need for screening becomes
apparent.
[8] Paragraph (c) operates only when the lawyer in question has knowledge of the information, which means
actual knowledge; it does not operate with respect to information that merely could be imputed to the lawyer.
[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private party and a
government agency when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.
[10] For purposes of paragraph (e) of this rule, a "matter" may continue in another form. In determining
whether two particular matters are the same, the lawyer should consider the extent to which the matters involve
the same basic facts, the same or related parties, and the time elapsed.

Rule 1.13

Organization as Client

(a) A lawyer employed or retained by an organization represents the organization acting through
its duly authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee or other person associated with
the organization is engaged in action, intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligation to the organization, or a violation of law
that reasonably might be imputed to the organization, and that is likely to result in substantial
injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. Unless the lawyer reasonably believes that it is not necessarily in
the best interests of the organization to do so, the lawyer shall refer the matter to higher
authority in the organization, including, if warranted by the circumstances, to the highest
authority that can act on behalf of the organization as determined by applicable law.
(c) If, despite the lawyer's efforts in accordance with paragraph (b), the highest authority that can
act on behalf of the organization insists upon or fails to address in a timely and appropriate
manner an action, or a refusal to act, that is clearly a violation of the law, the lawyer may resign
in accordance with Rule 1.16 and may disclose information in conformance with Rule 1.6.
(d) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's
actions taken pursuant to paragraph (b) or (c), or who withdraws under circumstances that
require or permit the lawyer to take action under either of those paragraphs, shall proceed as
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the lawyer reasonably believes necessary to assure that the organization's highest authority is
informed of the lawyer's discharge or withdrawal.
(e) In dealing with an organization's directors, officers, employees, members, shareholders or
other constituents, a lawyer shall explain the identity of the client when the lawyer knows or
reasonably should know that the organization's interests are adverse to those of the
constituents with whom the lawyer is dealing.
(f) A lawyer representing an organization may also represent any of its directors, officers,
employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7.
If the organization's consent to the dual representation is required by Rule 1.7, the consent
shall be given by an appropriate official of the organization other than the individual who is to
be represented, or by the shareholders.

(Amended effective October 1, 2005.)

Comment
The Entity as the Client
[1] An organizational client is a legal entity, but it cannot act except through its officers, directors, employees,
shareholders and other constituents. Officers, directors, employees, and shareholders are the constituents of the
corporate organizational client. The duties defined in this comment apply equally to unincorporated associations.
"Other constituents" as used in this comment means the positions equivalent to officers, directors, employees,
and shareholders held by persons acting for organizational clients that are not corporations.
[2] When one of the constituents of an organizational client communicates with the organization's lawyer in
that person's organizational capacity, the communication is protected by Rule 1.6. Thus, by way of example, if an
organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the course of
that investigation between the lawyer and the client's employees or other constituents are covered by Rule 1.6.
This does not mean, however, that constituents of an organizational client are the clients of the lawyer. The
lawyer may not disclose to such constituents information relating to the representation except for disclosures
explicitly or impliedly authorized by the organizational client in order to carry out the representation or as
otherwise permitted by Rule 1.6.
[3] When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by
the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including ones
entailing serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear, however, that when the
lawyer knows that the organization is likely to be substantially injured by action of an officer or other constituent
that violates a legal obligation to the organization or is in violation of law that might be imputed to the organization
the lawyer must proceed as is reasonably necessary in the best interest of the organization. As defined in
Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot ignore the obvious.
[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the
seriousness of the violation and its consequences, the responsibility in the organization and the apparent
motivation of the person involved, the policies of the organization concerning such matters, and any other relevant
considerations. Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it
may be appropriate for the lawyer to ask the constituent to reconsider that matter; for example, if the
circumstances involve a constituent's innocent misunderstanding of law and subsequent acceptance of the
lawyer's advice, the lawyer may reasonably conclude that the best interest of the organization does not require
that the matter be referred to higher authority. If a constituent persists in conduct contrary to the lawyer's advice, it
will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority in the
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organization. If the matter is of sufficient seriousness and importance or urgency to the organization, referral to a
higher authority in the organization may be necessary even if the lawyer has not communicated with the
constituent. Any measures taken should, to the extent practicable, minimize the risk of revealing information
relating to the representation to persons outside the organization. Even in circumstances where a lawyer is not
obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organization client, including its
highest authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so in
the best interest of the organization.
[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to
address the matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority,
including, if warranted by the circumstances, the highest authority that can act on behalf of the organization under
applicable law. The organization's highest authority to whom a matter may be referred ordinarily will be the board
of directors or similar governing body. However, applicable law may prescribe that under certain conditions the
highest authority reposes elsewhere, for example, in the independent directors of a corporation.

Relation to Other Rules
[6] The authority and responsibility provided in this rule are concurrent with the authority and responsibility
provided in other rules. In particular, this rule does not limit or expand the lawyer's responsibility under
Rules 1.6, 1.8, 1.16 , 3.3, or 4.1. Paragraph (c) of this rule does not modify, restrict, or limit the provisions of
Rule 1.6(b). Under paragraph (c), the lawyer may reveal confidential information only when the organization's
highest authority insists upon or fails to address threatened or ongoing action that is clearly a violation of law. If
the lawyer's services are being used by an organization to further a crime or fraud by the organization,
Rule 1.6(b) may permit the lawyer to disclose confidential information. In such circumstances Rule 1.2(d) may
also be applicable, in which event withdrawal from the representation under Rule 1.16(a)(1) may be required.
[7] A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions
taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to take
action under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to assure
that the organization's highest authority is informed of the lawyer's discharge or withdrawal.

Government Agency
[8] The duty defined in this rule applies to governmental organizations. Defining precisely the identity of the
client and prescribing the resulting obligations of such lawyers may be more difficult in the government context
and is a matter beyond the scope of these rules. See Scope [18]. Although in some circumstances the client may
be a specific agency, it may also be a branch of government, such as the executive branch, or the government as
a whole. For example, if the action or failure to act involves the head of a bureau, either the department of which
the bureau is a part or the relevant branch of government may be the client for purposes of this rule. Moreover, in
a matter involving the conduct of government officials, a government lawyer may have authority under applicable
law to question such conduct more extensively than that of a lawyer for a private organization in similar
circumstances. Thus, when the client is a governmental organization, a different balance may be appropriate
between maintaining confidentiality and assuring that the wrongful act is prevented or rectified, for public business
is involved. In addition, duties of lawyers employed by the government or lawyers in military service may be
defined by statutes and regulation. This rule does not limit that authority. See Scope.

Clarifying the Lawyer's Role
[9] There are times when the organization's interest may be or become adverse to those of one or more of
its constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds
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adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent
such constituent, and that such person may wish to obtain independent representation. Care must be taken to
assure that the individual understands that, when there is such adversity of interest, the lawyer for the
organization cannot provide legal representation for that constituent individual, and that discussions between the
lawyer for the organization and the individual may not be privileged.
[10] Whether such a warning should be given by the lawyer for the organization to any constituent individual
may turn on the facts of each case.

Dual Representation
[11] Paragraph (f) recognizes that a lawyer for an organization may also represent a principal officer or
major shareholder.

Derivative Actions
[12] Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel
the directors to perform their legal obligations in the supervision of the organization. Members of unincorporated
associations have essentially the same right. Such an action may be brought nominally by the organization, but
usually is, in fact, a legal controversy over management of the organization.
[13] The question can arise whether counsel for the organization may defend such an action. The
proposition that the organization is the lawyer's client does not alone resolve the issue. Most derivative actions
are a normal incident of an organization's affairs, to be defended by the organization's lawyer like any other suit.
However, if the claim involves serious charges of wrongdoing by those in control of the organization, a conflict
may arise between the lawyer's duty to the organization and the lawyer's relationship with the board. In those
circumstances, Rule 1.7 governs who should represent the directors and the organization.

Rule 1.14

Client With Diminished Capacity

(a) When a client's capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment, or some other
reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client.
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial, or other harm unless action is taken and cannot adequately act
in the client's own interest, the lawyer may take reasonably protective action, including
consulting individuals or entities that have the ability to take action to protect the client and, in
appropriate cases, seeking the appointment of a guardian ad litem, conservator, or guardian.
(c) Information relating to the representation of a client with diminished capacity is protected by
Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized under Rule 1.6(v)(3) to reveal information about the client, but only to the extent
reasonably necessary to protect the client's interests.
(Amended effective October 1, 2005.)

Comment
[1] The normal client-lawyer relationship is based on the assumption that the client, when properly advised
and assisted, is capable of making decisions about important matters. When the client is a minor or suffers from a
diminished mental capacity, however, maintaining the ordinary client-lawyer relationship may not be possible in all
respects. In particular, a severely incapacitated person may have no power to make legally binding decisions.
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Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon, and reach
conclusions about matters affecting the client's own well-being. For example, children as young as five or six
years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in
legal proceedings concerning their custody. So also, it is recognized that some persons of advanced age can be
quite capable of handling routine financial matters while needing special legal protection concerning major
transactions.
[2] The fact that a client suffers an impairment does not diminish the lawyer's obligation to treat the client
with attention and respect. Even if the person has a legal representative, the lawyer should as far as possible
accord the represented person the status of client, particularly in maintaining communication.
[3] The client may wish to have family members or other persons participate in discussions with the lawyer.
When necessary to assist in the representation, the presence of such persons generally does not affect the
applicability of the attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the client's interests
foremost and, except for protective action authorized under paragraph (b), must look to the client, and not family
members, to make decisions on the client's behalf.
[4] If a legal representative has already been appointed for the client, the lawyer should ordinarily look to the
representative for decisions on behalf of the client. In matters involving a minor, whether the lawyer should look to
the parents as natural guardians may depend on the type of proceeding or matter in which the lawyer is
representing the minor. If the lawyer represents the guardian as distinct from the ward, and is aware that the
guardian is acting adversely to the ward's interest, the lawyer may have an obligation to prevent or rectify the
guardian's misconduct. See Rule 1.2(d).

Taking Protective Action
[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other harm
unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in
paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately considered
decisions in connection with the representation, then paragraph (b) permits the lawyer to take protective
measures deemed necessary. Such measures could include: consulting with family members, using a
reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate
decisionmaking tools, such as durable powers of attorney or consulting with support groups, professional
services, adult-protective agencies, or other individuals or entities that have the availability to protect the client. In
taking any protective action, the lawyer should be guided by such factors as the wishes and values of the client to
the extent known, the client's best interests and the goals of intruding into the client's decisionmaking autonomy to
the least extent feasible, maximizing client capacities, and respecting the client's family and social connections.
[6] In determining the extent of the client's diminished capacity, the lawyer should consider and balance such
factors as: the client's ability to articulate reasoning leading to a decision, variability of state of mind and ability to
appreciate consequences of a decision, the substantive fairness of a decision, and the consistency of a decision
with the known long-term commitments and values of the client. In appropriate circumstances, the lawyer may
seek guidance from an appropriate diagnostician.
[7] If a legal representative has not been appointed, the lawyer should consider whether appointment of a
guardian ad litem, conservator, or guardian is necessary to protect the client's interests. Thus, if a client with
diminished capacity has substantial property that should be sold for the client's benefit, effective completion of the
transaction may require appointment of a legal representative. In addition, rules of procedure in litigation
sometimes provide that minors or persons with diminished capacity must be represented by a guardian or next
friend if they do not have a general guardian. In many circumstances, however, appointment of a legal
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representative may be more expensive or traumatic for the client than circumstances in fact require. Evaluation of
such circumstances is a matter entrusted to the professional judgment of the lawyer. In considering alternatives,
however, the lawyer should be aware of any law that requires the lawyer to advocate the least restrictive action on
behalf of the client.

Disclosure of the Client's Condition
[8] Disclosure of the client's diminished capacity could adversely affect the client's interests. For example,
raising the question could, in some circumstances, lead to proceedings for involuntary commitment. Information
relating to the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not
disclose such information. When taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the client directs the lawyer to the contrary.
Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in consulting other
individuals or entities or seeking the appointment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted will act adversely to the client's interests before
discussing matters related to the client. The lawyer's position in such cases is an unavoidably difficult one.

Emergency Legal Assistance
[9] In an emergency where the health, safety, or financial interest of a person with seriously diminished
capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such a
person even though the person is unable to establish a client-lawyer relationship or to make or express
considered judgments about the matter, when the person or another acting in good faith on that person's behalf
has consulted the lawyer. Even in such an emergency, however, the lawyer should not act unless the lawyer
reasonably believes that the person has no other lawyer, agent, or other representative available. The lawyer
should take legal action on behalf of the person only to the extent reasonably necessary to maintain the status
quo or otherwise avoid imminent and irreparable harm. A lawyer who undertakes to represent a person in such an
exigent situation has the same duties under these rules as the lawyer would with respect to a client.
[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should
keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary to
accomplish the intended protective action. The lawyer should disclose to any tribunal involved and to any other
counsel involved the nature of his or her relationship with the person. The lawyer should take steps to regularize
the relationship or implement other protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.

Rule 1.16

Declining or Terminating Representation

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation
has commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the Rules of Professional Conduct or other law;
(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent
the client; or
(3) the lawyer is discharged.
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(1) withdrawal can be accomplished without material adverse effect on the interests of the
client;
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(2) the client persists in a course of action involving the lawyer's services that the lawyer
reasonably believes is criminal or fraudulent;
(3) the client has used the lawyer's services to perpetrate a crime or fraud;
(4) the client insists upon taking action that the lawyer considers repugnant or with which the
lawyer has a fundamental disagreement;
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's
services and has been given reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
(6) the representation will result in an unreasonable financial burden on the lawyer or has been
rendered unreasonably difficult by the client; or
(7) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when
terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client, allowing
time for employment of other counsel, surrendering papers and property to which the client is
entitled, and refunding any advance payment of fees or expenses that has not been earned or
incurred.
(e) Papers and property to which the client is entitled include the following, whether stored
electronically or otherwise:
(1) in all representations, the papers and property delivered to the lawyer by or on behalf of the
client and the papers and property for which the client has paid the lawyer's fees and
reimbursed the lawyer's costs;
(2) in pending claims or litigation representations:
(i) all pleadings, motions, discovery, memoranda, correspondence and other litigation
materials which have been drafted and served or filed, regardless of whether the client
has paid the lawyer for drafting and serving the document(s), but shall not include
pleadings, discovery, motion papers, memoranda and correspondence which have been
drafted, but not served or filed if the client has not paid the lawyer's fee for drafting or
creating the documents; and
(ii) all items for which the lawyer has agreed to advance costs and expenses regardless of
whether the client has reimbursed the lawyer for the costs and expenses including
depositions, expert opinions and statements, business records, witness statements, and
other materials that may have evidentiary value;
(3) in nonlitigation or transactional representations, client files, papers, and property shall not
include drafted but unexecuted estate plans, title opinions, articles of incorporation,
contracts, partnership agreements, or any other unexecuted document which does not
otherwise have legal effect, where the client has not paid the lawyer's fee for drafting the
document(s).
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(f) A lawyer may charge a client for the reasonable costs of duplicating or retrieving the client's
papers and property after termination of the representation only if the client has, prior to
termination of the lawyer's services, agreed in writing to such a charge.
(g) A lawyer shall not condition the return of client papers and property on payment of the lawyer's
fee or the cost of copying the files or papers.
(Amended effective October 1, 2005.)

Comment
[1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly,
without improper conflict of interest and to completion. Ordinarily, a representation in a matter is completed when
the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].

Mandatory Withdrawal
[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer
engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is not
obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make
such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.
[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the
appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by
applicable law before a lawyer withdraws from pending litigation. Difficulty may be encountered if withdrawal is
based on the client's demand that the lawyer engage in unprofessional conduct. The court may request an
explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute
such an explanation. The lawyer's statement that professional considerations require termination of the
representation ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both
clients and the court under Rules 1.6 and 3.3.

Discharge
[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for
payment for the lawyer's services. Where future dispute about the withdrawal may be anticipated, it may be
advisable to prepare a written statement reciting the circumstances.
[5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do
so should be given a full explanation of the consequences. These consequences may include a decision by the
appointing authority that appointment of successor counsel is unjustified, thus requiring self-representation by the
client.
[6] If the client has severely diminished capacity, the client may lack the legal capacity to discharge the
lawyer and in any event the discharge may be seriously adverse to the client's interests. The lawyer should make
special effort to help the client consider the consequences and may take reasonably necessary protective action
as provided in Rule 1.14.

Optional Withdrawal
[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to
withdraw if it can be accomplished without material adverse effect on the client's interests. Withdrawal is also
justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for
a lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal is
also permitted if the lawyer's services were misused in the past even if that would materially prejudice the client.
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The lawyer may also withdraw where the client insists on taking action that the lawyer considers repugnant or with
which the lawyer has a fundamental disagreement.
[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the
representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of
the representation.

COUNSELOR
Rule 2.1

ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment and render
candid advice. In rendering advice, a lawyer may refer not only to the law but to other considerations
such as moral, economic, social, and political factors, that may be relevant to the client's situation.
(Amended effective October 1, 2005.)

Comment
Scope of Advice
[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal advice
often involves unpleasant facts and alternatives that a client may be disinclined to confront. In presenting advice,
a lawyer endeavors to sustain the client's morale and may put advice in as acceptable a form as honesty permits.
However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.
[2] Advice couched in narrow legal terms may be of little value to a client, especially where practical
considerations, such as cost or effects on other people, are predominant. Purely technical legal advice, therefore,
can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and ethical considerations in
giving advice. Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge upon
most legal questions and may decisively influence how the law will be applied.
[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is
made by a client experienced in legal matters, the lawyer may accept it at face value. When such a request is
made by a client inexperienced in legal matters, however, the lawyer's responsibility as advisor may include
indicating that more may be involved than strictly legal considerations.
[4] Matters that go beyond strictly legal questions may also be in the domain of another profession. Family
matters can involve problems within the professional competence of psychiatry, clinical psychology or social work;
business matters can involve problems within the competence of the accounting profession or of financial
specialists. Where consultation with a professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same time, a lawyer's advice at its best
often consists of recommending a course of action in the face of conflicting recommendations of experts.

Offering Advice
[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer
knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to
the client, the lawyer's duty to the client under Rule 1.4 may require that the lawyer offer advice if the client's
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course of action is related to the representation. Similarly, when a matter is likely to involve litigation, it may be
necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable
alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client's affairs or to give advice
that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be
in the client's interest.

ADVOCATE
Rule 3.6

Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of a criminal
matter shall not make an extrajudicial statement about the matter that the lawyer knows or
reasonably should know will be disseminated by means of public communication and will have a
substantial likelihood of materially prejudicing a jury trial in a pending criminal matter.
(b) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer
would believe is required to protect a client from the substantial undue prejudicial effect of recent
publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this
paragraph shall be limited to such information as is necessary to mitigate the recent adverse
publicity.
(c) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a)
shall make a statement prohibited by paragraph (a).
(Amended effective October 1, 2005.)

Comment
[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free
expression. Preserving the right to a fair trial necessarily entails some curtailment of the information that may be
disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no such limits, the
result would be the practical nullification of the protective effect of the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital social interests served by the free dissemination
of information about events having legal consequences and about legal proceedings themselves. The public has
a right to know about threats to its safety and measures aimed at assuring its security. It also has a legitimate
interest in the conduct of judicial proceedings, particularly in matters of general public concern. Furthermore, the
subject matter of legal proceedings is often of direct significance in debate and deliberation over questions of
public policy.
[2] The rule sets forth a basic general prohibition against a lawyer's making statements that the lawyer
knows or should know will have a substantial likelihood of materially prejudicing a pending criminal jury trial.
Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a proceeding
by the commentary of a lawyer who is not involved in the proceeding is small, the rule applies only to lawyers who
are or who have been involved in the investigation or litigation of a case, and their associates.
[3] Extrajudicial statements that might otherwise raise a question under this rule may be permissible when
they are made in response to statements made publicly by another party, another party's lawyer, or third persons,
where a reasonable lawyer would believe a public response is required in order to avoid prejudice to the lawyer's
client. When prejudicial statements have been publicly made by others, responsive statements may have the
salutary effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive
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statements should be limited to contain only such information as is necessary to mitigate undue prejudice created
by the statements made by others.
[4] See Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial statements about
criminal proceedings.

Rule 3.8

SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:
(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;
(b) make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaining counsel and has been given reasonable opportunity to obtain counsel;
(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as
the right to a preliminary hearing;
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;
(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a
past or present client unless the prosecutor reasonably believes:
(1) the information sought is not protected from disclosure by any applicable privilege;
(2) the evidence sought is essential to the successful completion of an ongoing investigation
or prosecution;
(f) exercise reasonable care to prevent employees or other persons assisting or associated with
the prosecutor in a criminal case and over whom the prosecutor has direct control from making
an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6.
(Amended effective October 1, 2005.)

Comment
[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that
guilt is decided upon the basis of sufficient evidence. Precisely how far the prosecutor is required to go in this
direction is a matter of debate and varies in different jurisdictions. Many jurisdictions have adopted the ABA
Standards of Criminal Justice Relating to the Prosecution Function, which in turn are the product of prolonged and
careful deliberation by lawyers experienced in both criminal prosecution and defense. Applicable law may require
other measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of
prosecutorial discretion could constitute a violation of Rule 8.4.
[2] In some jurisdictions, a defendant may waive a preliminary hearing and thereby lose a valuable
opportunity to challenge probable cause. Accordingly, prosecutors should not seek to obtain waivers of
preliminary hearings or other important pretrial rights from unrepresented accused persons. Paragraph (c) does
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not apply, however, to an accused appearing pro se with the approval of the tribunal. Nor does it forbid the lawful
questioning of an uncharged suspect who has knowingly waived the rights to counsel and silence.
[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or to
the public interest.
[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal
proceedings to those situations in which there is a genuine need to intrude into the client-lawyer relationship.
[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial
likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's
extrajudicial statement can create the additional problem of increasing public condemnation of the accused.
Although the announcement of an indictment, for example, will necessarily have severe consequences for the
accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement purpose and
have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this comment is intended
to restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).
[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities regarding
lawyers and nonlawyers who work for or are associated with the lawyer's office. Paragraph (f) reminds the
prosecutor of the importance of these obligations in connection with the unique dangers of improper extrajudicial
statements in a criminal case.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
Rule 4.2

Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer
has the consent of the other lawyer or is authorized to do so by law or a court order.
(Amended to govern all lawyer disciplinary actions commenced on or after January 1, 1995; amended
effective October 1, 2005.)

Comment
[1] This rule contributes to the proper functioning of the legal system by protecting a person who has chosen
to be represented by a lawyer in a matter against possible overreaching by other lawyers who are participating in
the matter, interference by those lawyers with the client-lawyer relationship and the uncounselled disclosure of
information relating to the representation.
[2] This rule applies to communications with any person who is represented by counsel concerning the
matter to which the communication relates.
[3] The rule applies even though the represented person initiates or consents to the communication. A
lawyer must immediately terminate communication with a person if, after commencing communication, the lawyer
learns that the person is one with whom communication is not permitted by this rule.
[4] This rule does not prohibit communication with a represented person, or an employee or agent of such a
person, concerning matters outside the representation. For example, the existence of a controversy between a
government agency and a private party, or between two organizations, does not prohibit a lawyer for either from
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communicating with nonlawyer representatives of the other regarding a separate matter. Nor does this rule
preclude communication with a represented person who is seeking advice from a lawyer who is not otherwise
representing a client in the matter. A lawyer may not make a communication prohibited by this rule through the
acts of another. See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a lawyer is
not prohibited from advising a client concerning a communication that the client is legally entitled to make. Also, a
lawyer having independent justification or legal authorization for communicating with a represented person is
permitted to do so.
[5] Communications authorized by law may include communications by a lawyer on behalf of a client who is
exercising a constitutional or other legal right to communicate with the government. Communications authorized
by law may also include investigative activities of lawyers representing governmental entities, directly or through
investigative agents, prior to the commencement of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with this rule in addition
to honoring the constitutional rights of the accused. The fact that a communication does not violate a state or
federal constitutional right is insufficient to establish that the communication is permissible under this rule.
[6] A lawyer who is uncertain whether a communication with a represented person is permissible may seek a
court order. A lawyer may also seek a court order in exceptional circumstances to authorize a communication that
would otherwise be prohibited by this rule, for example, where communication with a person represented by
counsel is necessary to avoid reasonably certain injury.
[7] In the case of a represented organization, this rule prohibits communications with a constituent of the
organization who supervises, directs or regularly consults with the organization's lawyer concerning the matter or
has authority to obligate the organization with respect to the matter or whose act or omission in connection with
the matter may be imputed to the organization for purposes of civil or criminal liability. The term "constituent" is
defined in Comment [1] to Rule 1.13. Consent of the organization's lawyer is not required for communication with
a former constituent. If a constituent of the organization is represented in the matter by his or her own counsel,
the consent by that counsel to a communication will be sufficient for purposes of this rule. Compare Rule 3.4(f). In
communicating with a current or former constituent of an organization, a lawyer must not use methods of
obtaining evidence that violate the legal rights of the organization. See Rule 4.4.
[8] The prohibition on communications with a represented person only applies in circumstances where the
lawyer knows that the person is in fact represented in the matter to be discussed. This means that the lawyer has
actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the
circumstances. See Rule 1.0(g). Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by closing eyes to the obvious.
[9] In the event the person with whom the lawyer communicates is not known to be represented by counsel
in the matter, the lawyer's communications are subject to Rule 4.3.

Rule 4.3

DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented by counsel:
(a) a lawyer shall not state or imply that the lawyer is disinterested;
(b) a lawyer shall clearly disclose that the client's interests are adverse to the interests of the
unrepresented person, if the lawyer knows or reasonably should know that the interests are
adverse;
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(c) when a lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to
correct the misunderstanding; and
(d) a lawyer shall not give legal advice to the unrepresented person, other than the advice to
secure counsel, if the lawyer knows or reasonably should know that the interests of the
unrepresented person are or have a reasonable possibility of being in conflict with the interests
of the client.
(Amended effective October 1, 2005.)

Comment
[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might
assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer
represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the lawyer's client
and, where the lawyer knows or reasonably should know that the interests are adverse, disclose that the client
has interests opposed to those of the unrepresented person. For misunderstandings that sometimes arise when a
lawyer for an organization deals with an unrepresented constituent, see Rule 1.13(d).

[2] The rule distinguishes between situations involving unrepresented persons whose interests may be
adverse to those of the lawyer's client and those in which the person's interests are not in conflict with the client's.
In the former situation, the possibility that the lawyer will compromise the unrepresented person's interests is so
great that the rule prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a lawyer is
giving impermissible advice may depend on the experience and sophistication of the unrepresented person, as
well as the setting in which the behavior and comments occur. This rule does not prohibit a lawyer from
negotiating the terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer
has explained that the lawyer represents a party whose interests are adverse and is not representing the person,
the lawyer may inform the person of the terms on which the lawyer's client will enter into an agreement or settle a
matter, prepare documents that require the person's signature and explain the lawyer's own view of the meaning
of the document or the lawyer's view of the underlying legal obligations.

LAW FIRMS AND ASSOCIATIONS
Rule 5.3

Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner and a lawyer, who individually or together with other lawyers possess comparable
managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that the nonlawyer's conduct is compatible with
the professional obligations of the lawyer;
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts
to ensure that the person's conduct is compatible with the professional obligations of the
lawyer; and
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(c) a lawyer shall be responsible for the conduct of a nonlawyer that would be a violation of the
Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct
involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the
person is employed, or has direct supervisory authority over the person, and knows of the
conduct at a time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action.
(Amended effective October 1, 2005.)

Comment
[1] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts to
ensure that the firm has in effect measures giving reasonable assurance that nonlawyers in the firm and
nonlawyers outside the firm who work on firm matters act in a way compatible with the professional obligations of
the lawyer. See Comment [6] to Rule 1.1 (retaining lawyers outside the firm) and Comment [1] to
Rule 5.1(responsibilities with respect to lawyers within a firm). Paragraph (b) applies to lawyers who have
supervisory authority over such nonlawyers within or outside the firm. Paragraph (c) specifies the circumstances
in which a lawyer is responsible for conduct of such nonlawyers without or outside the firm that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer.
[2] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student
interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer's professional services. A lawyer must give such assistants appropriate
instruction and supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the client, and should be responsible for their
work product. The measures employed in supervising nonlawyers should take account of the fact that they do not
have legal training and are not subject to professional discipline.

Nonlawyers Outside the Firm
[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal services to the
client. Examples include the retention of an investigative or paraprofessional service, hiring a document
management company to create and maintain a database for complex litigation, sending client documents to a
third party for printing or scanning, and using an Internet-based service to store client information. When using
such services outside the firm, a lawyer must make reasonable efforts to ensure that the services are provided in
a manner that is compatible with the lawyer's professional obligations. The extent of this obligation will depend
upon the circumstances, including the education, experience and reputation of the nonlawyer; the nature of the
services involved; the terms of any arrangements concerning the protection of client information; and the legal
and ethical environments of the jurisdictions in which the services will be performed, particularly with regard to
confidentiality. See also Rules 1.1 (competence), 1.2 (allocation of authority), 1.4 (communication with
client),1.6 (confidentiality), 5.4(a) (professional independence of the lawyer), 5.5(a) (unauthorized practice of law).
When retaining or directing a nonlawyer outside the firm, a lawyer should communicate directions appropriate
under the circumstances to give reasonable assurance that the nonlawyer's conduct is compatible with the
professional obligations of the lawyer.
[4] Where the client directs the selection of a particular nonlawyer service provider outside the firm, the
lawyer ordinarily should agree with the client concerning the allocation of responsibility for monitoring as between
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the client and the lawyer. See Rule 1.2. When making such an allocation in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a matter of law beyond the scope of these Rules.

MAINTAINING THE INTEGRITY OF THE PROFESSION
Rule 8.4

Misconduct

It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce
another to do so, or do so through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness, or fitness
as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law;
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of
judicial conduct or other law;
(g) harass a person on the basis of sex, race, age, creed, religion, color, national origin, disability,
sexual orientation, status with regard to public assistance, ethnicity, or marital status in
connection with a lawyer's professional activities;
(h) commit a discriminatory act, prohibited by federal, state, or local statute or ordinance that
reflects adversely on the lawyer's fitness as a lawyer. Whether a discriminatory act reflects
adversely on a lawyer's fitness as a lawyer shall be determined after consideration of all the
circumstances, including:
(1) the seriousness of the act;
(2) whether the lawyer knew that the act was prohibited by statute or ordinance;
(3) whether the act was part of a pattern of prohibited conduct; and
(4) whether the act was committed in connection with the lawyer's professional activities; or
(i) refuse to honor a final and binding fee arbitration award after agreeing to arbitrate a fee dispute.
(Amended effective January 1, 1990; amended April 14, 1992, effective June 1, 1992; amended
effective October 1, 2005; amended effective April 1, 2015.)

Comment - 1991
[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when they request
or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not prohibit a lawyer from
advising a client concerning action the client is legally entitled to take.
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[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud
and the offense of willful failure to file an income tax return. Although a lawyer is personally answerable to the
entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those
characteristics relevant to the practice of law. Offenses involving violence, dishonesty, or breach of trust, or
serious interference with the administration of justice are in that category. A pattern of repeated offenses, even
ones of minor significance when considered separately, can indicate indifference to legal obligation.
[3] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A
lawyer's abuse of public office can suggest an inability to fulfill the professional role of attorney. The same is true
of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director
or manager of a corporation or other organization.
[4] Paragraph (g) specifies a particularly egregious type of discriminatory act--harassment on the basis of
sex, race, age creed, religion, color, national origin, disability, sexual orientation, or marital status. What
constitutes harassment in this context may be determined with reference to antidiscrimination legislation and case
law thereunder. This harassment ordinarily involves the active burdening of another, rather than mere passive
failure to act properly.
[5] Harassment on the basis of sex, race, age, creed, religion, color, national origin, disability, sexual
orientation, or marital status may violate either paragraph (g) or paragraph (h). The harassment violates
paragraph (g) if the lawyer committed it in connection with the lawyer's professional activities. Harassment, even if
not committed in connection with the lawyer's professional activities, violates paragraph (h) if the harassment (1)
is prohibited by antidiscrimination legislation and (2) reflects adversely on the lawyer's fitness as a lawyer,
determined as specified in paragraph (h).
[6] Paragraph (h) reflects the premise that the concept of human equality lies at the very heart of our legal
system. A lawyer whose behavior demonstrates hostility toward or indifference to the policy of equal justice under
the law may thereby manifest a lack of character required of members of the legal profession. Therefore, a
lawyer's discriminatory act prohibited by statute or ordinance may reflect adversely on his or her fitness as a
lawyer even if the unlawful discriminatory act was not committed in connection with the lawyer's professional
activities.
[7] Whether an unlawful discriminatory act reflects adversely on fitness as a lawyer is determined after
consideration of all relevant circumstances, including the four factors listed in paragraph (h). It is not required that
the listed factors be considered equally, nor is the list intended to be exclusive. For example, it would also be
relevant that the lawyer reasonably believed that his or her conduct was protected under the state or federal
constitution or that the lawyer was acting in a capacity for which the law provides an exemption from civil liability.
See, e.g., Minnesota Statutes, section 317A.257 (unpaid director or officer of nonprofit organization acting in good
faith and not willfully or recklessly).
[8] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid
obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning
or application of the law apply to challenges of legal regulation of the practice of law.
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Minnesota Rules of Criminal Procedure
With amendments effective February 1, 2013
Rule 9.01 Prosecution Disclosure in Felony and Gross Misdemeanor Cases
Subd. 1.Prosecution Disclosure Without Court Order. The prosecutor must, at the defense's
request and before the Rule 11 Omnibus Hearing, allow access at any reasonable time to all matters
within the prosecutor's possession or control that relate to the case, except as provided in Rule 9.01,
subd. 3, and make the following disclosures:
(1) Trial Witnesses; Other Persons; Grand Jury Witnesses.
(a) Trial Witnesses. The names and addresses of witnesses who may be called at trial,
along with their record of convictions, if any, within the prosecutor's actual
knowledge. The defense must not make any comment in the jury's presence that a
name is on a witness list furnished by the prosecutor.
(b) Other Persons. The names and addresses of anyone else with information relating to
the case.
(c) Grand Jury Witnesses. If the defendant has been charged by indictment, the names
and addresses of the grand jury witnesses.
(2) Statements. Any of the following known to the prosecutor that relate to the case:
(a) written or recorded statements;
(b) written summaries of oral statements;
(c) the substance of oral statements.
The obligation to disclose the preceding types of statements applies whether or not the person who
made the statement is listed as a witness.
(3) Documents and Tangible Objects. Any of the following that relate to the case:
(a) books, papers, documents;
(b) photographs;
(c) law enforcement officer reports;
(d) tangible objects;
(e) the location of buildings and places;
(f) grand jury transcripts;
(g) reports on prospective jurors.
(4) Reports of Examinations and Tests.
(a) The results or reports of physical or mental examinations, scientific tests,
experiments, or comparisons made that relate to the case.
(b) In addition, the prosecutor must allow the defendant to conduct reasonable tests. If a
test or experiment, other than those conducted under Minnesota Statutes, chapter
169A, might preclude any further tests or experiments, the prosecutor must give
reasonable notice and opportunity to the defense so that a qualified expert may
observe the test or experiment.
(c) A person who will testify as an expert but who created no results or reports in
connection with the case must provide to the prosecutor for disclosure to the defense
a written summary of the subject matter of the expert's testimony, along with any
findings, opinions, or conclusions the expert will give, the basis for them, and the
expert's qualifications.
(5) Criminal Records of Defendant and Defense Witnesses. The conviction records of the
defendant and of any defense witnesses disclosed under Rule 9.02, subd. 1(3) and (8)
that are known to the prosecutor, provided the defense informs the prosecutor of any of
these records known to the defendant.
(6) Exculpatory Information. Material or information in the prosecutor's possession and control
that tends to negate or reduce the defendant's guilt.
(7) Evidence Relating to Aggravated Sentence. Evidence the prosecutor may rely on in
seeking an aggravated sentence.
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2016 Minnesota Statutes
611A.03

PLEA AGREEMENTS; NOTIFICATION.

Subdivision 1.Plea agreements; notification of victim.
Prior to the entry of the factual basis for a plea pursuant to a plea agreement recommendation, a
prosecuting attorney shall make a reasonable and good faith effort to inform the victim of:
(1) the contents of the plea agreement recommendation, including the amount of time
recommended for the defendant to serve in jail or prison if the court accepts the agreement; and
(2) the right to be present at the sentencing hearing and at the hearing during which the plea is
presented to the court and to express orally or in writing, at the victim's option, any objection to the
agreement or to the proposed disposition. If the victim is not present when the court considers the
recommendation, but has communicated objections to the prosecuting attorney, the prosecuting
attorney shall make these objections known to the court.
Subd. 2.Notification duties.
A prosecuting attorney satisfies the requirements of subdivision 1 by notifying:
(1) the victim's legal guardian or guardian ad litem; or
(2) the three victims the prosecuting attorney believes to have suffered the most, if there are more
than three victims of the offense.

13.43

PERSONNEL DATA.

Subd. 2.Public data. (a) Except for employees described in subdivision 5 and subject to the
limitations described in subdivision 5a, the following personnel data on current and former employees,
volunteers, and independent contractors of a government entity is public:
(1) name; employee identification number, which must not be the employee's Social Security
number; actual gross salary; salary range; terms and conditions of employment relationship; contract
fees; actual gross pension; the value and nature of employer paid fringe benefits; and the basis for and
the amount of any added remuneration, including expense reimbursement, in addition to salary;
(2) job title and bargaining unit; job description; education and training background; and previous
work experience;
(3) date of first and last employment;
(4) the existence and status of any complaints or charges against the employee, regardless of
whether the complaint or charge resulted in a disciplinary action;
(5) the final disposition of any disciplinary action together with the specific reasons for the action
and data documenting the basis of the action, excluding data that would identify confidential sources
who are employees of the public body;

466.07

INDEMNIFICATION.

Subdivision 1.Indemnification required.
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Subject to the limitations in section 466.04, a municipality or an instrumentality of a municipality shall
defend and indemnify any of its officers and employees, whether elective or appointive, for damages,
including punitive damages, claimed or levied against the officer or employee, provided that the officer
or employee:
(1) was acting in the performance of the duties of the position; and
(2) was not guilty of malfeasance in office, willful neglect of duty, or bad faith.
Notwithstanding any provisions to the contrary in section 123B.25, paragraph (b), this section
applies to all school districts, however organized.
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