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The detection and prosecution of drugged
drivers continues to present challenges for
criminal justice practitioners across the
United States as the incidence of drug impaired driving escalates. Unlike alcohol, the
effect of drugs on the human body is not as
predictable. Different drugs target different
parts of the brain, the effects of which can
vary significantly among users depending
on dosage amounts. Adding to these challenges are new synthetic drugs appearing
daily that thwart efforts to render them
illegal and are typically not detectable in
most criminal labs. The issue is further complicated by the varying approaches nationally to drugged driving enforcement protocols and impaired driving laws - rendering it
difficult to establish uniform best practices.
As jurisdictions across the country struggle
with how to address the rising number of
drugged drivers on the road and their associated challenges, new evidentiary tools
involving oral fluid collection have the potential to assist law enforcement and prosecutors in their public safety missions. In
California, where the Drug Recognition Expert (DRE) program originated, the City of
Los Angeles began in November 2012 to
utilize oral fluid for driving under the influence (DUID) cases. The results are measurable: cases filed with oral fluid evidence are
pleading out earlier with this additional
evidence, which is available at the time of
filing, contrasted with cases awaiting blood
test results from the lab. While no matter

has yet to proceed to an actual trial, Los
Angeles city prosecutors intend to seek to
admit oral fluid into evidence and are ready
to overcome anticipated challenges on this
front.
Expanding Use of Oral Fluid Testing
Other jurisdictions are taking note of oral
fluid as an evidentiary tool. Representatives
from Tennessee, Idaho, and Louisiana have
participated in recent site visits to Los Angeles to observe oral fluid collection by law
enforcement officers. Through the assistance of the California Office of Traffic Safety, oral fluid collection will soon expand to
three additional California cities: Fullerton,
Bakersfield, and Sacramento. In addition to
Los Angeles, these regions will participate in
a study assessing oral fluid technology and
its utility for criminal justice practitioners.
Two sites will utilize the Dräger DT5000
device and two sites will utilize the Alere™
DDS®2 device. Research goals will include
evaluating the oral fluid collection devices,
associated costs and benefits with oral fluid
technology, potential barriers to application, and how affiliated labs provide confirmation testing of samples. This aligns with
other research efforts underway. Through
federal grant funding, the Pacific Institute
of Research and Evaluation (PIRE) has
been analyzing advancements associated
with saliva/oral fluid collection.

(Continued On Page 2)
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Oral Fluid Evidence in Drugged Driving Cases
(Continued from Page 1)
How Oral Fluid is being Implemented in the City of Los Angeles
The Los Angeles Police Department (LAPD) currently utilizes the Dräger DT5000 at sobriety checkpoints. The collection protocol entails the DRE officers’ first performing a DRE
evaluation and forming an opinion regarding the driver’s impairment. Thereafter, a blood
sample is requested and either obtained or refused.
The officer next requests a voluntary oral fluid sample. The collection method entails the
subject inserting a handheld cartridge containing a cotton tip into his or her mouth. Once
sufficient oral fluid is collected (between one to four minutes), the DRE officer places the
cartridge into a portable screening device that detects the presence of active drugs in a matter of minutes. The device then provides a printout that identifies seven of the most commonly abused drugs, including THC, amphetamines, methamphetamines, cocaine, benzodiazepines, opiates, and methadone.
While the instrument is analyzing the sample, a second sample is taken for overnight shipping to NMS Labs to conduct confirmation tests to later be introduced into court. The prosecutor secures these test results online and, if necessary, obtains a litigation packet prepared
by NMS Labs in anticipation of trial. Of the samples collected thus far, the most common
drug detected is THC. The cut-off level for the Dräger DT5000 to detect the active Delta-9
THC metabolite is .05 nanograms.

Click Here for the 2012
Crash Facts

Additional Criminal Justice Benefits
In addition to DUID enforcement, oral fluid technology has significant benefits for criminal
practitioners. Since oral fluid can be collected in the field, officers can obtain critical evidence
close in time to the initial contact when the objective signs of impairment are present. For
example, when marijuana is smoked, THC is rapidly absorbed into the brain and the effects
are immediate. As time passes, the body metabolizes the drug to an inactive form before it is
eliminated from the body. When 2 or 3 hours pass from the time of use, to the time of the
driving, and finally to the time of subsequent blood collection, the results of the blood test
may show very little active THC. Whereas, the oral fluid test can be administered in the field
within minutes of the driving and the arrest.
Another benefit of oral fluid technology is it’s use as an effective training tool for law enforcement. For example, during DRE training a urine sample is collected for later analysis—but
the DRE does not get the results back for several weeks or months, rendering it difficult to
correlate the details of the exam and the test results. With the oral swab device, the officer
gets immediate feedback on his or her roadside evaluation, which serves to strengthen their
capabilities later in the field. From a cost standpoint, oral fluid test can be administered by
officers instead of a trained phlebotomist. In addition, obtaining an oral fluid sample is less
intrusive than drawing a blood sample and the confirmatory test results usually take less
time to get back.
Use of Oral Fluid Outside the U.S.
Since 2004, oral swab devices have been utilized in Australia and the United Kingdom to
collect and analyze oral fluid in drugged drivers. This evidence has proven to be reliable and
accurate for DUID enforcement purposes. In 2008, Canada passed legislation giving officers
the authority to demand oral fluid from suspected drugged drivers following the DRE evaluation. Although the United States has made progress during the last 30 years in lowering the
deaths on our highways related to alcohol impaired driving, on the issue of drug impaired
driving, we still have challenges ahead. Even one death is too many. As the vetting of this
oral swab technology moves forward throughout the country, lives will be saved as more
drugged impaired drivers are removed from our roadways.

Drager DT 5000

April 10 is Ignition
Interlock Day - a one
day conference held in
Bloomington for
lawyers, judges,
probation, and court
personnel to learn
about ignition interlock.
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Legislative Update:
Chapter 117, Article 3:
This was enacted last session and becomes effective this year. Sections 8—18
and 35 require people convicted of certain CVO and CVH offenses (DWI related) to participate in the ignition interlock program to reinstate their driving privileges. When there is probable cause of a DWI related CVO or CVH, the peace
officer can obtain a blood sample without reading the implied consent advisory
and can make the peace officer certification to DVS to administratively suspend
the driving privileges. The suspension is for an indefinite period of time. The
person can enroll in the ignition interlock program while suspended. The suspension becomes a revocation or cancellation upon conviction with credit given
for the suspension time. In order to reinstate the driving privileges, the person
must complete the ignition interlock program for the period required, which depends upon the driving record and degree of bodily harm. It ranges from 2
years to 10 years. The effective date is July 1, 2014.
SF2571/ HF2928:
Recodifies the criminal vehicular homicide and operation statute. This makes
technical changes only. There are no substantive changes. It will affect the citations used for charging offenses. The bill received its third reading and
passed in the Senate on April 2. It has received a second reading in the House.
SF2073/ HF2281:
Specifies that DWI constitutes a breach of the peace for purposes of the Minnesota Constitute in order to eliminate legislative immunity for impaired driving.
This would allow legislators to be arrested and prosecuted for DWI during the
legislative session. The bill had been referred to the Senate Judiciary Committee. It has passed three House Committees and is currently in the House Rules
and Legislative Administration Committee.
SF1246/ HF1335:
Creates a duty to stop when a driver collides with something. This is intended
to address the Al-Naseer decision. The bill has received a second reading in
both the Senate and House.
SF2179, SF2275 and HF2152:
Authorizes local units of government to establish driving diversion programs.
SF2179 has passed two committees and is currently assigned to Senate Judiciary. SF2275 has passed three committees and is assigned to Senate Finance.
HF3058 passed House Transportation Policy and is assigned to House Judiciary Finance and Policy.
SF2425/ HF1796:
Highway safety work zone prohibitions, requirements, and penalties amended.
Legislative report mandated and appropriations. It has received a second reading in the House and is currently assigned to Senate Finance.

The MCAA Legislative
Bulletin will be
available after the
session
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Traffic Law Update:
State of Minnesota vs. William Robert Bernard, ___ N.W.2d ___ (Minn. App. 2014).
A13-1245
Reversed and Remanded.
The Fourth Amendment does not prohibit the state from criminalizing a suspected drunk
driver's refusal to submit to a breath test for alcohol content when the circumstances
established a basis for the officer to have alternatively pursued a constitutionally reasonable nonconsensual test by securing and executing a warrant.
State of Minnesota vs. Corey Isaacson, (Unpublished).
A12-1395
Affirmed.
McNeely related: Held that Appellant's prosecution under section 169A.20, subd. 2,
does not implicate any fundamental due process rights. Appellant failed to meet his burden of showing that the criminal test refusal statute is unconstitutional.
State of Minnesota vs. Wendy Ann Birk, (Unpublished).
A12-1892
Affirmed.
McNeely Related: Held that the record establishes that Appellant consented to a breath
test under the implied consent statute.
State of Minnesota vs. Bonnie Ann Lindquist, (Unpublished).
A12-0599
Affirmed.
McNeely Related: Held that the issue of Appellant's warrantless blood draw was not
raised in district court and the existing record suggests that the responding officers, who
worked in a rural area, were occupied investigating the crash scene, attempting to locate Appellant who left the crash scene, attempted to evade law enforcement, and were
responding the other calls, including a missing child report. The factual circumstances
suggest an exigency existed, based upon a totality of the circumstances.

In Bernard, Isaacson, Taylor,
the Minnesota Court of
Appeals upheld
the
constitutionality
of
Minnesota’s refusal crime
based upon the Minnesota
Supreme Court decision in
Brooks.

State of Minnesota vs. Christopher Glenn Gieseke, (Unpublished).
A13-1024
Reversed and Remanded.
McNeely Related: Held that, under the totality of the circumstances, that respondent
consented to take a breath test.
State of Minnesota vs. Stephanie Ann Taylor, (Unpublished).
A12-2267
Affirmed.
1. McNeely Related: Upheld defendant's conviction for First Degree DWI (Refusal to
Submit to Chemical Test) based upon Brooks. Appellant consented to collection of
a urine sample under the implied consent statute, but after 31 minutes the officer
told her that she was deemed to have refused to provide a sample. The advisory
was read again, the officer requested a blood sample, and Appellant refused.

2. The collection of the urine sample was reasonable.

On April 7, the U.S.
Supreme Court Denied
Certiorari in the Brooks
cases.
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Traffic Law Update:
State of Minnesota Ali Sharif Maye, (Unpublished).
A10-0291
Affirmed.
1. The traffic stop was supported by reasonable suspicion based upon Appellant changing lanes without signaling.
2. McNeely related: The urine test results were admissible based upon Brooks.
3. Admission of unredacted recording of implied consent did not constitute error because
it was offered into evidence by the Appellant and the record does not show that objectionable portion of the recording was ever played to the jury.
4. Prosecutor's statements constituted error in closing argument, but was not prejudicial.
State of Minnesota vs. Peter James Rappe, (Unpublished).
A13-1058
Reversed and Remanded.
McNeely related: Held that the district court committed reversible error, under Brooks,
when it suppressed the breath test results obtained under the implied consent statute. Under a totality of the circumstances analysis, Appellant validly consented to a breath test
after the implied consent advisory was read. Therefore, a search warrant was not required.
State of Minnesota vs. John Roy Drum, (Unpublished).
A13-1193
Reversed and Remanded.
McNeely related: Held that the district court committed reversible error when it suppressed the breath test results. The Respondent voluntarily consented to breath testing
when law enforcement complied with the requirements of the implied consent statute. The
state's crime for refusing to submit to chemical testing did not unconstitutionally coerce
Respondent's consent.

In 2012, alcohol related
crashes and arrests
continue the trend
downward. Of the 395
traffic fatalities in the
state, 104 (26%) were
alcohol related.
Click Here for the
Impaired Driving Facts

State of Minnesota vs. Johnson Dean TeJohn, (Unpublished).
A13-0203
Affirmed.
1. Held that Appellant's intoxicated state at the time of giving her statement is certainly
admissible “to show the impairment of [the witness’s] powers of observation and the
likelihood of impaired recollection.”
2. Held that the evidence was sufficient to prove that TeJohn drove a motor vehicle when
he had an alcohol concentration of 0.08 or more within two hours of driving while two
or more aggravating factors were present.
3. The district court therefore did not abuse its discretion by ruling that the state could
impeach TeJohn with his prior felony convictions.
4. The district court did not abuse its discretion by allowing impeachment of TeJohn with
evidence of his status as a probationer.

On April 7, MADD
held its annual
awards luncheon in
St. Paul. Prosecutor
awards were
presented to:
Jeff Edblad
Todd Zettler
Michael Richardson
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Traffic Law Update:
State of Minnesota vs. Marsha Colleen Sam, (Unpublished).
A13-661
Affirmed.
Held that there was sufficient evidence to support the jury's guilty verdict for
Fourth Degree DWI (presence of a controlled substance). Neither the statute nor
the jury instructions require the state to prove intent or state of mind.
State of Minnesota vs. Travis DeWayne Lewis, Sr., (Unpublished).
A13-1508
Affirmed.
Held that Respondent's limited right to counsel during implied consent was not
vindicated. While aw enforcement reasonably accommodated Respondent's hearing loss, seven minutes was not a reasonable amount of time to contact counsel.
State of Minnesota vs. Dakota Michael Merges, (Unpublished).
A13-1374
Affirmed.
Upheld Appellant's convictions for First Degree DWI and Driving in Violation of a
Restricted License. Even if the officer had a "hunch" that Appellant was traveling
with a second vehicle, there was independent reasonable suspicion for the traffic
stop based upon the officer's observations of Appellant driving through a red light.
State of Minnesota vs. David John Sundstrom, (Unpublished).
A13-0506
Reversed and Remanded.
Conviction was reversed. Court of Appeals held that Appellant's father did not
give valid consent to enter the residence when Appellant's father went to the
basement to look for Appellant and officers entered the residence, staying on the
main floor until Appellant's father brought Appellant upstairs. Appellant was arrested for DWI and his alcohol concentration was .19.

TSRP Regional Training
During the month of
April, the TSRP will
travel the state to meet
with prosecutors and
provide regional
meetings and training.
The meetings are free
and 2.0 hours of CLE
credit has been applied
for.
April 11: Becker County
April 14: Lyon County
April 16: Stearns County

State of Minnesota vs. Carlos Viveros Colorado, (Unpublished).
A13-0477
Affirmed.
The evidence was sufficient to support Appellant's convictions of Criminal Vehicular Homicide and Criminal Vehicular Operation.
State of Minnesota vs. Thai Quoc Ngo, (Unpublished).
A13-0294
Affirmed.
Held that Appellant's DWI guilty plea was not invalid.

April 23: Mower County
April 24: Itasca County
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Traffic Law Update:
Luke Joseph Freeman vs. Comm. of Public Safety, (Unpublished).
A13-0619
Affirmed.
Held that the reinstatement of the drivers license is not an available remedy for a violation
of the limited right to consult counsel during implied consent when Appellant's limited right
to counsel was violated because both sides of his phone conversation with counsel were
recorded. The only remedy is the exclusion of the recorded statements.
State of Minnesota vs. Dennis Donald Cavanaugh, (Unpublished).
A13-0335
Affirmed.
Held that the district court did not err by assigning one and one-half points to each of Appellant's two prior Illinois convictions. The district court assigned one and one-half criminal
history points to each of two prior convictions in Illinois and sentenced Appellant based
upon a criminal history score of 3. Appellant argued that the court should have assigned
only one criminal history score point to each of the two prior Illinois convictions, resulting
in a more favorable presumptive sentence under the sentencing guidelines. However, the
Illinois convictions were equivalent to third degree controlled substance crimes, rather
than fourth degree because, under the Richmond decision, cocaine is a narcotic drug.
State of Minnesota vs. Abdinasser Nur, (Unpublished).
A13-0440
Affirmed.
Held that the evidence was sufficient to sustain Appellant's conviction for Failure to Obey
Traffic Control Device based upon the Officer's testimony that Appellant entered the intersection after the officer's traffic light turned green. Appellant was not permitted to enter the
intersection on a red light solely because he had arrived at the crosswalk while his light
was still yellow.

Rice County Safe Cab Program Shows Results
The Rice County Safe Cab Program launched on March 14, 2013. After the
first year, the results are in. DWI arrests dropped from 332 to 264, the lowest
in a decade. In addition, a large number of Smart Ride vouchers were used recently during a five day town festival in Northfield and Rice County Attorney
Paul Beaumaster notes that there was not a single arrest during the festival,
which is attended by thousands of people and where beer is copiously consumed.
The service is available 24/7 and provides vouchers funded through a combination of a local liquor store, College City Beverage, local bars, and DWI forfeiture funds.
The Safe Cab Program started in Isanti County and there are similar programs
in Pine County, and Minneapolis and St. Paul.

Click Here for the First
Year Results of the Rice
County Safe Cab Program.

On April 7, MADD
Minnesota awarded
Kathy Cooper a
community service
award for her work
starting Rice County’s
safe cab program.

Upcoming Events:
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TSRP Regional Meetings

April 2014
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Lifesavers Conference
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June 27, 2013

St. Paul, MN

July 28 - 31, 2014

Phoenix, AZ

November 13 –14, 2014

Duluth, MN

Trial Advocacy I
Impaired Driving CLE and
POST training
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Toward Zero Deaths
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