The Nuts and Bolts of
Appellate Practice
Kathryn Eilers, Assistant Ramsey County Attorney
Britta Nicholson, Assistant Hennepin County Attorney
September 19, 2019

Presentation Overview


Timeline for Appeals



TPR Orders



Appellate Briefs



Oral Arguments



Petitions for Review



Remanded Cases



Questions?

Timeline for Appeals

Post Trial Motions


Scope of appellate review of the district court’s decision will be limited unless
the appealing party files a motion for a new trial. (See RJPP 21.04 for grounds
for a new trial)


Without a motion for a new trial the issues on appeal will be limited to: 1) does the
evidence in the record support the district court’s findings of fact; and 2) do the
district court’s findings of fact support the court’s conclusions of law and order.



Consider filing a motion for amended findings to correct any errors or
oversights in the district court’s order. (RJPP 21.03)



All post trial motions must be filed and served within ten days of service of the
notice of the filing of the district court’s order. (RJPP 21.01)

Notice of Appeal


The notice of appeal must be filed and served within 20 days of service of the
notice of filing of a final order, or within 20 days of the notice of filing of an
order disposing of a timely filed post trial motion. (RJPP 23.02)



NEW: Where the court administrator serves notice of the filing of the order on
both a represented party and that party's attorney, the time for appeal shall
begin to run based on the service on the party's attorney. Where the order
expressly discharges trial counsel, the time for appeal shall begin to run once
the party formerly represented by trial counsel has been served. (RJPP 23.02)


Timely filing and service upon all parties of the notice of appeal is
jurisdictional. Court of Appeals will dismiss any appeal not timely filed and
served on all parties.



Notice of appeal can be served upon counsel if the party is represented by
counsel.

Notice of Appeal (continued)


The notice of appeal shall be accompanied by a copy of the written request for
transcript that was served on the court reporter. Appellant must also provide
the court reporter with a Certificate as to Transcript for the court reporter to
sign and file. (RJPP 23.02)



A responding party may also obtain review of an order by filing and serving a
notice of review within 15 days of service of the notice of appeal. (RJPP 47.04)



The filing and service of a notice of appeal does not stay the order of the
juvenile court. A motion to stay the order may be brought before the district
court and, if denied before the Court of Appeals. (RJPP 23.03)

Timing of Briefs


Transcripts must be completed within 30 days of the court reporter’s receipt of
the request for transcript. (RJPP 23.05)



Appellant must file and serve their brief and addendum within 30 days of
delivery of last transcript. If the transcript is delivered by mail, 3 days are
added to the briefing period. (CivRAP 131.01)



Respondent shall file and serve their brief within 20 days after service of the
last appellant’s brief. (RJPP 23.02)



Any reply brief by the appellant must be served and filed within 10 days after
service of the last respondent’s brief. (CivRAP 131.01)

Timing of Argument and Decision


Oral arguments are requested or declined in the notice of appeal.



The date for a nonoral conference will be set by the Court of Appeals if no oral
argument is requested.



The date for the oral argument will be set after the last respondent’s brief is
filed, based on the Court’s schedule and the notice of conflicts filed by the
parties at the time of the filing of the respondent’s brief.



The decision of the appellate court must be issued within 45 days of the date the
case is deemed to be submitted. (RJPP 23.06)

Timing of Petition for Review


A petition for review by the Supreme Court must be served on all parties and
filed with the clerk of appellate court within 15 days of the filing of the decision
of the Court of Appeals. (RJPP 23.07)



Any response to a petition for review by the Supreme Court must be served on
all parties and filed with the clerk of appellate courts within 10 days of service of
the petition for review. (RJPP 23.07)

Writing Bulletproof
TPR Orders

Procedural Issues



Do not overlook or ignore them
Openly discuss/defend the Court’s
rulings re: continuances, exhibits,
testimony, etc.

Findings on Credibility and
Persuasiveness


The Court of Appeals must defer to the district court’s
findings of witness credibility and weight of the evidence.



Include detailed credibility findings about each witness
who testifies. Establish that the CPSW was credible, and
explain why.



Establish that opposing testimony was not credible, and
explain why.



When in doubt, assign favorable testimony more weight.

Findings of Fact: The Basics


Do not merely summarize the testimony and quote from the
exhibits.



Bad: Ms. Smith testified that Ms. Jones has chemical dependency
issues, and Ms. Smith believes they will persist for the reasonably
foreseeable future.



Good: Ms. Jones has chemical dependency issues that will persist
for the reasonably foreseeable future. (Testimony of Ms. Smith).



Bad: The discharge summary states that Ms. Jones failed to
complete treatment.



Good: Ms. Jones failed to complete treatment. (Ex. 4).

Findings of Fact: The Nexus


It is never enough to find that a parent has a problem.



Every issue regarding a parent, that is worthy of note,
must link to at least one of the following:
 Reason for child’s placement
 Ability to

parent now

 Ability to parent in the reasonably foreseeable

future

Findings of Fact: The Nexus
 Mental illness, in and of itself, does not

provide grounds for a TPR. The court may
only TPR if it is proven that the parent’s
mental illness is likely to be detrimental to the
child.
 If a parent is developmentally disabled, that

alone does not render a parent palpably
unfit. Rather, the developmental disability
must directly affect the ability to parent.

Findings of Fact: The Nexus
Substance or alcohol use alone does not render a
parent palpably unfit. Rather, substance use must
directly affect the ability to parent.

Findings of Fact: The Nexus


Bad: Ms. Jones is chemically dependent, and she has failed to
correct this issue. As a result, her parental rights are terminated.



Good: Ms. Jones’ substance use directly affects her ability to
parent. Ms. Jones’ use of illegal drugs leads to criminal charges,
probation violations, and incarceration, which interfere with her
availability to parent and creates instability for the children. In
addition, when Ms. Jones is under the influence, she risks
making inappropriate parenting decisions and she may be slow
to react to the children’s needs. During her testimony, Ms. Jones
acknowledged that substance use could lead to children being
neglected or placed at risk of physical harm. (Testimony of Ms.
Jones; Testimony of Ms. Smith).

Findings of Fact: The Reasonably
Foreseeable Future


A termination decision must be based on
evidence concerning the conditions that
exist at the time of termination. In addition,
the court must find that those conditions
will continue for the reasonably foreseeable
future.



If the evidence indicates that a parent can
care for the child in the reasonably
foreseeable future, then the district court
should decline to terminate parental rights
and should establish a plan to return
custody to the parent.

Findings of Fact: The Reasonably
Foreseeable Future


When analyzing the reasonably
foreseeable future, feel free to
analyze a parent’s history and
pattern of behaviors.



The parent’s history is relevant to
a court’s decision, as any
projection of future ability to
parent is based on a parent’s
previous actions.

Organizational Overview of a TPR Order
I.

Who are the Parents?
(including paternity)

VI.

The Children

VII.

Respondent Mother

II.

Service on Parents

III.

ICWA Findings

IX.

Reasonable or Active Efforts

IV.

Procedural History

X.

Statutory Grounds Analysis

V.

Trial

XI.

Best Interests Analysis

a.

Procedural Issues

b.

Evidence Received (testimony
and exhibits)

c.

Witness and Evidence Findings
(credibility, weight,
persuasiveness)

VIII.Respondent Father(s)

XII. Conclusions of

Law

Findings of Fact: Children


How long have the
children been in out-ofhome placement?



Do the children have any
CP history/involvement
other than the current
case?



Do the children have any
special needs?



What services and
appointments do the
children require?

Findings of Fact: Children


Have the children made any progress/changes since
entering foster care?



What kind of caregiver do the children require?



What kind of relationship do the children have with their
parent(s)?



Do the children have a position on the TPR? If so, what is
it?

Findings of Fact: Parents


Issues that led to the placement



The Department developed a case plan to address these
issues, and discussed the case plan with the parent



The parent failed to comply with the case plan



The parent has [INSERT ISSUE] which impacts the
ability to parent





(1) History of issue; (2) How the issue impacts parenting; (3) Parent
did not use services to correct issue; and (4) Issue persisted at the
time of trial.



Repeat for every issue

Parent will remain unable to parent for the reasonably
foreseeable future

Reasonable/Active Efforts


Every TPR order must contain a thorough discussion of
reasonable (or active) efforts linked to parenting and the
need for the child to remain out of the parent’s care.



It is not enough to list services – the services must be
linked to the case plan.



The analysis must include some discussion of how the
efforts provided a meaningful opportunity to address the
issues keeping the child out of the parent’s care.

Statutory Grounds – The Basics


You only need one statutory ground to prevail on a TPR,
but analyze all applicable grounds in your proposed
order. And do not worry about being redundant; you
never know what the Judge will delete.



Failing to complete the case plan, in and of itself, is not a
statutory ground for a TPR. Rely on the nexus you
established in your findings of fact.

Statutory Grounds – Presumptions


Be careful with the presumption of unfitness – the
Court of Appeals says it is “easily rebuttable” (burden
of production, only need to create an issue of fact). So
consider making findings in the alternative (“even if
the presumption does not apply, the parent is still
palpably unfit because…”)



You have two presumptions available in Minn. Stat.
§260C.301, Subd. 1(b)(5); OHP time and chemical
dependency.


Be clear if you are relying on one or both.



Consider arguing in the alternative (“even if the presumption
does not apply, the parent failed to correct the conditions
requiring placement because…”)

Best Interests – The Basics


The best interests analysis must address each child; if the
children are differently situated then the analysis must
begin by acknowledging that situation.



Best interests is the place alternatives can properly be
raised. For example, explain why not a TLC, explain why
reverting to CHIPS is not appropriate, etc.

Best Interests – The Balance


Best interests requires a three prong balancing analysis.
The balance is:


The interests of the child;



The interests of the parent;



Any competing interests of the child.

In re Welfare of the Child of W.L.P., 678 N.W.2d 703, 711 (Minn. Ct.
App. 2004).


If the court has performed the proper balancing
analysis, “the law leaves scant if any room for an
appellate court to question the [district] court’s
balancing of the best-interests considerations.” In re
Child of Evenson, 729 N.W.2d 632, 635 (Minn. App.
2007).

Tips for Appellate
Briefs

Whether to Appeal


Generally speaking, trial courts rule in our favor, so we should be
hesitant to appeal when we lose. Appeals are time consuming and
unpredictable.



The standard of review is deferential to the trial court. Appeals by
the social services agency are often unsuccessful.



In addition to being unsuccessful, appeals by the social services
agency create the possibility of making bad law.



Identify what you were hoping to accomplish and determine
whether there is another way to achieve your goal.



If you lose a permanency trial, consider providing additional
reasonable efforts and refiling your permanency petition. This can
be done in essentially the same timeframe as an appeal.

Brief Requirements


The cover of appellant’s brief must be blue, and the cover of respondent’s brief
must be red. The cover of appellant’s reply brief, if any, must be yellow.
(CivRAP 131.01)



Font for all words contained in the brief, including headings and footnotes,
must be at least 13-point font.



The written matter on each page must not exceed 6 ½ by 9 ½ inches.



Pages of the brief and addendum must be single sided.



The pages of the addenda shall be separately and consecutively numbered.



Briefs must be double-spaced, except for tables of contents, tables of
authorities, statements of issues, headings and footnotes, which may be singlespaced. (CivRAP 131.01, Subd. 1)

Brief Requirements (continued)


Principal briefs must not exceed 45 pages, or 14,000 words, not including pages
containing the table of contents, the table of citations, and any addendum.



Reply briefs must not exceed 20 pages or 7,000 words.



Any principal brief that is over 45 pages, but under 14,000 words, and any reply
brief that is over 20 pages, but less than 7,000 words, must include a certificate
that the brief complies with the word count limitation. The person preparing
the certificate may rely on the word count of the word-processing software used
to prepare the brief. The certificate must state the name and version of the word
processing software used to prepare the brief, state that the brief complies with
the typeface requirements of this rule, and state the number of words in the
brief.

General Tips


An appeal is limited to determining whether the trial court committed material
errors requiring reversal or remand.



Frame the issues to your benefit.



Outline your arguments, supporting points, and supporting evidence before you
start writing.



As you are writing, stay focused on your outlined arguments and points. Do not
simply rehash the district court case in your brief.



Consider writing the argument section first.



Present the facts persuasively.



Provide clear citations to the transcripts and exhibits.

Respondent’s Brief


The general purpose of the brief is to defend the trial court’s order.



Rely on the standards of review. Great deference is given the trial court.


Clear error for finings of fact



Abuse of discretion for conclusions of law and ultimate determinations, including
whether statutory grounds, reasonable efforts, and best interests determinations
were proven.



Argue the standard of review, not the standard of proof, e.g. substantial evidence in
the record, not clear and convincing evidence.



Credibility determinations are within the province of the fact finder, not the appellate
court.

Respondent’s Brief (continued)


If no motion for a new trial was made, the only issues to be addressed on appeal
are whether the evidence supports the trial court’s findings of fact and whether
the trial court’s findings of fact support the court’s conclusions of law and
decision.



Assess whether the issue being raised on appeal was raised at the district court
level. If not, argue that Appellant waived the alleged error by failing to raise it
at the district court level.

Respondent’s Brief (continued)




Consider how to frame the issues. Don’t automatically tailor your brief to the
way the appellant framed and ordered the issues. For example:


Issue asserted by appellant: Social services agency failed to prove by clear and
convincing evidence that the parent is palpably unit.



Issue framed by respondent: Did the district court abuse its discretion when it
determined that appellant was palpably unfit.

Consider the order in which the issues should be addressed.

Respondent’s Brief (continued)


If you determine an error was made by the court:


Make a motion for amended findings



If possible, assert in the brief that the error was harmless and why



If the error was not harmless, assert that it can be fixed by remand rather than
reversal.

Respondent’s Brief (continued)


Review the transcript and exhibits with your arguments in mind. Identify the
testimony and exhibits that support the district court’s findings.



The trial court’s order is a great source of information. With regard to each
issues raised on appeal:





Describe what the court determined and cite to the findings that support this
determination



Describe the district court’s findings and cite to the evidence that supports them.

Cite or note the court’s credibility determinations.

Tips for Oral
Arguments

Oral Arguments: Structure and Timing
1.

Appellant speaks for 20 minutes

2.

Respondent speaks for 15 minutes (can share
time with GAL)

3.

Appellant speaks for 5 minutes

4.

Decision will be filed in 45 days

Oral Arguments: Logistics


When you file your brief, file a separate letter containing the dates
you are unavailable for oral argument for the next 90 days.



Arrive 30 minutes before your argument is scheduled – sometimes
they are early.



When you arrive, sit in the attorney prep room and prep, or sit in the
back of the courtroom and watch.

Oral Arguments: Logistics


They are open to the public.
Appellant and family
sometimes attend.



There will be three judges.
The list of judges they give
you is unreliable.



Don’t wait for them to signal
you – just start talking.



Obey the timer (yellow light
and red light).

Oral Arguments: What to Bring


Outline of your oral argument



Cheat sheets summarizing exhibits, transcripts, and briefs



The actual exhibits, transcripts, and briefs (just in case)



Pens and paper



They give you water

Oral Arguments: Content


Prepare an outline of your strongest points – 7 minutes.



You won’t get to say everything you want to say. And that’s
okay.



Don’t look offended or thrown off when they interrupt you.



Don’t use any names – parents or children.

Oral Arguments: Content


Be ready for a “pop quiz” regarding the record.



Be ready for anything.



Listen to some TPR oral arguments:
http://www.mncourts.gov/CourtOfAppeals/OralArgument
Recordings.aspx

Petitions for Review

Petitions for Review by Supreme Court


Review of any decision of the Court of Appeals is discretionary with the
Supreme Court.



Petitions for review by the Supreme Court must be served on all parties and
filed with the clerk of appellate courts within 15 days of the filing of the Court of
Appeals’ decision. (MRJPP 23.07)



Petitions for review must not exceed 2,00o words, excluding the caption,
signature block and addendum and shall contain:


a statement of the legal issues sought to be reviewed, and the disposition of those
issues by the Court of Appeals;



a statement of the criteria relied upon to support the petition, or other substantial
and compelling reasons for review;



a statement of the case, including disposition in the trial court or administrative
agency and the Court of Appeals, and of those facts not addressed by the Court of
Appeals relevant to the issues presented for review, with appropriate references to
the record; and



a brief argument in support of the petition. (CivRAP 117, Subd. 3)

Petitions for Review (continued)


In determining whether to accept a case for review, the Supreme Court will
consider:


Whether the question presented is an important one upon which the Supreme Court
should rule; or



Whether the Court of Appeals has ruled on the constitutionality of a statute; or



Whether the lower courts have so far departed from the accepted and usual course of
justice as to call for an exercise of the Supreme Court's supervisory powers; or



Whether a decision by the Supreme Court will help develop, clarify, or harmonize the
law; and





(1) the case calls for the application of a new principle or policy; or



(2) the resolution of the question presented has possible statewide impact; or



(3) the question is likely to recur unless resolved by the Supreme Court.

The petition for review must be accompanied by a certificate of document length.
(CivRAP 117, Subd. 2)

Petitions for Review (continued)


A responding party may serve on all parties and file a response to the petition
for review within 10 days of service of the petition for review. (MRJPP 23.07)



The response shall comply with the requirements for the petition.



In its response, the responding party may seek review of additional designated
issues not raised by the petition. (CivRAP 117, Subd. 4)

Remanded Cases

Remanded Cases


Depends on the reason for the case being remanded



Fix problems with the order?



Fix problems with the trial?



Fix problems with the case?



Patience is key – it will all work out!

Questions?
kathryn.eilers@co.ramsey.mn.us
britta.nicholson@hennepin.us

