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FACTS

Lawyer A represents the Defendant in alawsuit brought by the Plaintiff. The Plaintiff had been a
client of Lawyer B. LawyersA and B wereformer partnersin alaw firm, Law Firm Z. Lawyer B had last
represented the Defendant in 1994.

Lawyer A became a member of anewly formed law firm, Law Firm'Y, which firm did not include
Lawyer B. When Law Firm Y was formed, the members of Law Firm Y decided not to represent the
Paintiff in future proceedings. Thiswas because Lawyer B and Law Firm Z had experienced difficulty in
callecting billingswhich Law Firm Z had sent to the Plaintiff. Law Firm'Y had represented clientsin actions
againg the Plaintiff since 1994.

A onetimeassociate of the Plaintiff contacted Lawyer C about the matter between the Plaintiff and
the Defendant. Lawyer Cisamember of Law Firm Y. Assoon as Plaintiff’s name came up in the phone
conversation with Plaintiff’s associate, Lawvyer C terminated the phone conversation. The cal was
terminated because of Law Firm Y’s policy not to represent the Plaintiff.

In February 2000, Lawyer A concluded that heand hisfirm, Law Firm'Y, had no conflict of interest
in representing the Defendant in the suit brought by the Plaintiff. Upon making his gppearance on behdf of
the Defendant, the Plaintiff’ s lawyer raised the issue of conflict of interest on behaf of Lawyer A. Plantiff
has claimed that he, not aformer associate, was the oneto contact Lawyer C. The Plaintiff claimed that in

that contact the specifics of the case were divulged, which givesriseto aconflict of interest. Lawyer C has



submitted an affidavit that the contact was from Plaintiff’sassociate. Further, Lawyer C's affidavit states
that the phone conversation was not lengthy, and was terminated upon the mention of the Flaintiff’ sname.

ISSUE PRESENTED

The question presented isif Lawyer A, asamember of Law Firm'Y, may represent the Defendant
in the action brought by the Plantiff.
DISCUSSION
Thefirg question to addressis whether or not the fact that Law Firm Z previoudy represented the
Paintiff resultsin aconflict of interest on the part of Lawyer A. Rule 1.10 N.D.R.Prof.Conduct provides
thet if one lawyer in afirm has a conflict of interest which would prevent the lawyer from representing a
dient, dl membersof the firm then have the conflict which prohibits them from representing the client. The
Paintiff was represented by Lawyer B, and Lawyers A and B were former partnersin Law Firm Z. If
Lawyer B’ s representation of the Plaintiff resultsin a conflict of interest, under Rule 1.10, no members of
Law Firm Z, including Lawyer A, could represent a party with an interest adverse to that of the Plaintiff.
The Plaintiff has not been represented by Lawyer B or any member of Law Firm Z snce 1994. For
that reason, the Plaintiff would be a former client, and a conflict of interest related to a former client is
addressed by Rule 1.9 N.D.R.Prof.Conduct. Thisrule states asfollows:
a A lawyer who has formerly represented a client in a matter shal
not theresfter represent another person in the same matter in
which that person’ sinterest are materialy adverseto the interests
of the former client; or
b. Represent another personinasubgtantialy related matter inwhich
that person’ sinterestsare materialy adverseto theinterestsof the

former dlient unlesstheformer client consents after consultation; or
C. Useinformation relating to the representation to the disadvantage



of the former client in the same or a subgtantidly related matter
except as Rule 1.6 would require or permit with consent to a
dient.

There have been no facts presented to this Committee that show that the representation of the
Defendant by Lawyer A isin asame matter that was handled by Lawyer B on behdf of the Plantiff. There
have been no facts presented to this Committee that show the matter between the Plaintiff and Defendant is
subgtantidly related to any matter Lawyer B handled on behdf of the Plaintiff. Findly, there have been no
facts presented to this Committee to show any information Lawyer B may have obtained in his
representation of the Plantiff, which information the Pantiff is now cdaming Lavyer A can use to his
disadvantage. Sincethereisno violation of Rule 1.9 N.D.R.Prof.Conduct, thereisno conflict of interestin
the representation of the Defendant by Lawyer A and Law Firm'Y asaresult of the former representation
of the Pantiff by Lawyer B and Law Frm Z.

Thefacts presented indicatethat Law Firm'Y had represented partiesin legd mattersadversetothe
Faintiff Snce 1994. Thereisnoindication that anissueasto aconflict of interest wasraised by the Plaintiff
in any of those other legal matters. For that reason, it is reasonable to conclude that the Rantiff himsdf
does not fedl aconflict of interest exists because he was aformer client of Lawyer B, who was a partner
with Lawvyer A in Law Frm Z.

The second question presented iswhether the phone cal to Lawyer C resultsin aconflict of interest
on the part of Lawyer A representing the Defendant in the action involving the Flantiff. Even if the phone
cal to Lawyer C did not establish alawyer-client rdationship between the Plaintiff and Lawyer C, therules
of confidentidity of Rule 1.6 N.D.R.Prof.Conduct would still apply. Those rules gpply to information

received from potentid clients. SBAND Ethics Committee Opinion No. 00-04 (June 28, 2000). Lawyer A



and Lawyer C are members of the same law firm, Law Firm Y. If Lawyer C had a conflict of interest
because of that phone conversation and the disclosure of confidentid information, then that conflict would
extend to dl membersof Law Firm Y, including Lawyer A. Rule 1.10 N.D.R.Prof.Conduct.

A factud question exigts concerning the phonecdl. ItisLawyer C srecollection that the call was
made by a former associate of the Plaintiff. It appears to be the Plaintiff’s recollection that the Plaintiff
himsdf placed the cdl, and it was not made by an associate of the Plaintiff. The procedurd rules of the
SBAND Ethics Committee dated December 4, 1995, said that, “ The committee will not act asafact finder.

If the outcome of aquestion presented i s dependent on deciding among conflicting facts, the committeewill,
to the extent possible, issue an opinion which addressesthe dternative findings of fact.” ThisCommitteawill
not weigh the potentid disoute between the contact made with Lawyer C sance this Committeeis not the
fact finder.

Despite this possible dispute in the facts, however, the information provided to this Committee is
undisputed that the phone cadl was made, and upon Lawyer C becoming aware that the Plaintiff was
involved, the phone conversation was terminated.

This Committee recently addressed theissue of whether aconflict of interest occursfrom contact of
aprospective client. In SBAND Ethics Committee No. 00-04, the Committee said the following:

In SBAND Ethics Committee 96-08, supra, this committee considered
the extent to which alawyer may engage in adia ogue with a prospective
client without creating a conflict which would later disqudify him or her
from representing another party. In that opinion, the committee, drawing
from Charles W. Woalfram in hiswork entitled “ Modern Legal Ethics”

(1986) at p. 327, noted:

Under norma circumstances, disqudification should not
result from an initid consultation done, so long as the
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lawyer did not extend the consultation for too long atime
or discuss items of confidentia information irrdevart to
determining whether a conflict existed. The lawyer must
aso have acted in good faith and may not, for example,
use the initid consultation as a subterfuge to gan
confidentia informetion for the adverse use of an existing
client. In order for sufficient information to be disclosed
to permit alawyer to know whether aconflict exigs, there
must often be some disclosure of information thet is
confidentia. Without such disclosure, lawyers could not
effectively police and prevent conflict problems. Although
authority on the point seems not to exig, it must be clear
that alawyer who in good faith acquires the information
needed to do areview of possible conflicts should not be
barred from representing apresent client adversely to the

inquiring, prospective client.

This Committee concluded in SBAND Ethics Committee No. 00-04 that disgudification would not
result from aninitid consultation alone, aslong asthe lawyer did not extend the consultation for too long a
period of time or discuss confidentid information irrelevant to determine whether a conflict existed.

Thefacts presented are that upon Lawyer C becoming aware that the Plaintiff wasinvolved inthis
litigation, the call wasterminated. It was consstent with the policy adopted by Law Frm Y thet the Plaintiff
would not be represented by Law Firm Y, which policy had been in place since 1994. In addition, Law
FirmY had beeninvolved in other mattersinwhich theclientsof Law Firm Y had apostion adverseto that
of the Plantiff in those cases.

CONCLUSION

Itisthe conclusion of this Committeethat Lawyer A doesnot have aconflict of interest becausethe
Faintiff wasaformer client of Law Firm Z, whichwasalaw firminwhich Lavyer A wasapartner. Itisthe

further opinion of this Committee that Law Firm Y does not have a conflict of interest resulting from the



phone conversation which Lawyer C had with the Plaintiff. Therefore, Lawyer A, as amember of Law
Firm Y, has no conflict of interest in representing the Defendant in the action brought by the Paintiff.
Thisopinionisprovided pursuant to Rule 1.2(B), North Dakota Rulesfor Lawyer Discipling, which

provides:

A lawyer who acts in good faith and reasonable reliance on a written

opinion or advisory letter of the Ethics Committee of the Associationisnot

subject to sanction for violation of the N.D.R.Prof.Conduct as to the

conduct that is the subject of the opinion or advisory |etter.

This opinion was drafted by J. Thomas Traynor, J., and was adopted unanimoudy by the

Committee on December 6, 2000.
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