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December 6, 2000
Facts
The attorney requesting the opinion has received what
appears to be a formletter fromwhat purports to be an out of
state law firm The letter proposes a contractual relationship
bet ween the out of state firm and the attorney requesting the
opinion for the referral of cases that cone to the out of state
firmvia the internet. Under the proposed agreenent the out of
state firmis to receive thirty three and _ percent (33_9% of
any contingent, or twenty percent(20% of any hourly, fees the
North Dakota attorney would earn from any case referred. A
proposed form for such contract is attached to the letter sent
to the attorney requesting the opinion. The proposed agreenent
provi des, anong ot her things, that:

a. the North Dakota “[a]ttorney shall obtain the client’s
prior witten consent to this fee arrangenent;

b. the out of state firm and the North Dakota attorney
“agree to conply with any and all applicable | egal and
ethical laws or rules: (i) relating to the paynent of
referral fees to a licensed entity, (ii) related to
fee splitting anong |lawers, and (iii) as my be
necessary or desirable to ensure the enforceability of
this agreenent”;

cC. the North Dakota “[a]ttorney maintains sole discretion
in making all professional decisions concerning the
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Referred Matter”;

the North Dakota attorney shall “maintain the highest
and best possible ethical and professional standards”;

the North Dakota attorney is not, and shall not be
deenmed in any way to be the out of state firm s agent;
and the out of state firm will not be involved in
negotiating any agreement between the North Dakota
attorney and a client;

the out of state firm shall not be deened the North
Dakota attorney’s agent, and the North Dakota attorney
shall indemify and hold harm ess the out of state
firm for any clainms arising out of the referred
mat t er;

the proposed form “contains the entire agreenent”
between the out of state firm and the North Dakota
attorney; and

t he proposed agreenent “shall be interpreted, enforced

and governed by the laws of the State of California”.

The attorney requesting the opinion asks for this commttee

to i ssue an advi sory opinion addressing the follow ng issues:

1.

If they are a law firm may | contract with the out of
state firm to receive referrals under the terns it
proposes?

Is the Committee’s conclusion in response to issue # 1
changed if no lawer in the out of state firm is
licensed to practice law in North Dakota?

If the out of state firmis not a law firm my |
contract with the out of state firm to receive
referrals under the terns it proposes?

What additional ethical concerns are raised by the

arrangenent proposed by the out of state firnP
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1. If they are a law firm my | contract with the out of
state firm to receive referrals wunder the terns it
proposes?

Rule 1.5(e) N.D.R Prof. Conduct provides as follows:

“(e) A division of fee between | awers who are not in the
same firmmy be made only if:

(1) The division of fee is in proportion to the
services performed by each | awer or each | awer, by
witten agreenent, assunes joint responsibility for
the representation;

(2) After consultation, the client does not object to
the participation of all the |Iawers involved; and

(3) The total fee is reasonable.”

It is apparent that the proposed agreenent would involve a
di vision of fees such that Rule 1.5(e) N.D.R Prof. Conduct is
appl i cabl e.

The proposed agreenent does not appear to require or even
contenplate a division of fees in proportion to the services
performed by each |awer. Therefore, in order for the
arrangenent to be appropriate under subparagraph (1) “each
| awyer, by witten agreenent, nust assume joint responsibility
for the representation.”

A thorough review of the proposed agreenent does not revea
any | anguage which requires or even contenplates that the out of
state firmassunes joint responsibility for the representati on,
either active or otherwise. Furthernore, there does not appear
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to be any | anguage providing for joint financial responsibility
on the part of the out of state firm Rat her, the apparent
intent of the agreenent as drafted is to ultinmately insulate the
out of state firmfromany financial responsibility. For these
reasons, it is the Committee’s conclusion that the requirenent
set forth in Rule 1.5(e)(1) ND R Prof. Conduct is not
satisfied by the current | anguage of the proposed agreenent.

2. Is the Commttee’s conclusion in response to issue # 1
changed if no lawer in the out of state firmis |licensed
to practice law in North Dakota?

Because the Committee has concluded that the requirenent set
forth in Rule 1.5(e)(1) N.D.R Prof. Conduct is not satisfied by
the current |anguage of the proposed agreenent, the Commttee’s
conclusion in response to issue # 1 is not changed if no | awyer
in the out of state firmis licensed to practice law in North
Dakot a.

3. If the out of state firmis not a law firm may | contract
with the out of state firmto receive referrals under the
terms it proposes?

RULE 5.4 N.D. R Prof. Conduct provides, in relevant part,
that, unless certain exceptions apply:

“(a) Alawer or law firmshall not share legal fees with a
nonl awyer, ”

None of the exceptions set forth in (a) are applicable.

SBAND Ethics Committee Opinion 96-13(Cctober 31, 1996)



provides a fairly conprehensive discussion of what may or nay
not constitute the inperm ssible sharing of |egal fees. The
Committee finds the rationale for that opinion to be controlling
as concerns this issue. The Conmmittee in that instance
concl uded that the resolution of the issue of whether there was
i nperm ssi ble fee sharing essentially turned on the question of
whet her the payments constituted referral fees or were regular
firmexpenses. Anmong other things, Ethics Commttee Opinion 96-
13 provides that “[t]he prohibition of sharing fees wth
nonl awyers forbids the paynent of referral fees to nonlawers.”

See, also, SBAND Ethics Commttee Opinion 93-01(February 9,
1993).

Just as the Committee concluded in Ethics Committee Opinion
96-13, the Commttee concludes here that the paynments outlined
in the facts do not represent nere firm expenses. Rather, if
the out of state firmis not a law firmthey woul d appear to be
fee-sharing referral payments to nonlawers and would
t herefore, be inperm ssible.

4. What additional ethical concerns are raised by the
arrangenent proposed by the out of state firn?

In view of the aforenmentioned conclusions that it would be
i nappropriate under any of the proffered scenarios for the

attorney requesting the opinion to enter into the arrangenent as



currently proposed, the Conmttee declines to address additional
ethical concerns. It is not the Conmttee s role to fashion any
met hod by which certain actions can be nodified so as to render
t hem perm ssi bl e.

CONCLUSI ON

For the reasons stated, the Committee concludes as foll ows:

1. If they are a law firm you may not contract with the
out-of-state firmto receive referrals under the terns

pr oposed.
2. The Comrittee’s conclusion in response to issue # 1 is

not changed if no |awer in the out-of-state firmis
licensed to practice law in North Dakot a.

3. If the out-of-state firmis not a law firm you nay
not contract wth the out-of-state firm to receive
referrals under the terns proposed.

This opinion is provided pursuant to Rule 1.2(B) of the

North Dakota Rules for Lawyer Discipline. This Rule states:

A lawer who acts with good faith and reasonable

reliance on a written opinion or advisory letter of

the ethics conmttee of the association is not subject

to sanction for violation of the North Dakota Rul es of

Prof essional Conduct as to the conduct that is the

subj ect of the opinion or advisory letter.

Thi s opinion was drafted by Dann G eenwood and was approved

by the unani nous vote of the Commttee on Decenber 6, 2000.



Mar k Hansen, Chair



