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upon Grievance Committees, the Disciplinary Board, or courts
Presented with disqualification motions. Enclosed for your
information and future reference is a copy ©f the policies
and procedures of the Ethics Committee ag revised on May 6,

The question you have presented is whether U are regquired
Lo withdraw as counsel for the City ofﬁif you are to

be called as a witness in light of the
of the North Daketa Rules of Professional Conduct.

Rule 3.7 provides as follows:

cns of Rule 3.7

(2) A lawyer shalil not act as advocate at a trial in
which the lawyer is likely to be a necessary

witness eXcept where:

{1) The testirmony relates to an uncontested issue:

{Z) 'The testimony relates to the nature andgd

value

of legal services rendered in the case; or
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(3) Disqualification of the lawyer would work
substantial hardship on the client beczuse of
the distinctive value of the lawyer or the

lawyer’s firm as counsel in the particular
caEse,

(b) A lawyer may act as advocate in a trial in which
another lawyer in the lawyer’s firm is likely to be
called as a witness unless precluded from doing so
by a conflict of interest.

We are assuming for purposes of this letter that you have
already determined that you are #likely” to be a ”“necessary”
witness in the proceedings. You must determine if you are a
"necessary” witness in the proceedings. °R

That being the case, Rule 3.7(a) is a general prohibition to
an attorney not to act as an advocate at a trial in which an
attorney is likely to be a necessary witness.

It is, therefore, necessary to consider the three exceptions
to Rule 3.7(a). Exception (1) allows an attorney to act as a
witness and advocate if the testimony relates +to an
uncontested issue. BRased on information available to us, it
appears that the testimony would relate to a contested issue
and, therefore, that exception is not available.

Exception (2) permits an attorney to act as the advocate and
a witness where the testimony relates to the nature and value
of legal services rendered in the case. We cannot tell from
the information available to wus whether that preovisien
applies and if the testimony you may be required to give is
in regard teo the nature and value of legal services rendered,
You will need to review that provision carefully in making a
determination whether to withdraw.

Exception (3) requires you to make a determination as to
whether it would work a ”substantial hardship” on your client
because of the *distinctive value” of you or your firm as
counsel to the City in the particular case. We do not have
sufficient information on the questions of “substantial
hardship” and “distinctive wvalue” to assist you in that
matter but would suggest that you give careful consideration
to whether that exception applies,

We have also reviewed the applicability of Rule 3.7(b). We
believe your resolution of that question depends upon whether
you are the person 1likely to be called as a witness and
anciher membexr of the firm will try the case or whether you
will try the case and another member of your firm will be
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called as a witness. If you determine that the matter falls
under Rule 3.7(b) you must then consider the applicability of
the conflict of interest provisions in Rule 1.7, and the
inapplicability of Rule 1.10.

We have not been presented with sufficient information by you
to make any kind of a determination under Rule 1.7 as to
whether a conflict of interest exists and you have not asked
for our opinien on the applicability of the provisions of
Rule 1.7. Assuming Rule 1.7 does apply and must be
considered, you must give careful attention to your
affirmative duty of consultatioen. The client must make an
informed decision to consent after consultation.

We hope that this letter is of some assistance to you in
deciding how to proceed.

Sincerely,
= Joval

Patrick J. Ward, Chairman
Ethics Committee, State
Bar Asscciation of North
Dakota

PIW:gb
Enc.

cc: Ethics Committee Members
Les Torgerson

SR



Mr. Patrick J. Ward, Chairman
SBAND Ethics Committee

P.O. Box 1695

Bismarck, ND 58502-1895

Dear Mr. Ward:

1 have received a copy of Attorney NNy 1ctter to you of

January 22, 1988 and I want to comment on the portion o f i
letter relating to Rule 1.7.

Rule 1.7(c) subparagraphs (1) and (2) accurately reflect the
position of our firm with respect to tha VNN - ication in
light of the determination by ocur firm that we do not have reason
to believe that our representation of the City can adversely
affect the City because of our own interests or the interests of
other parties; furthex, that the City in this instance has, after
consultation with respect to a possible conflict, consented to
our representation in the above matter. In fact, a video tLape is
available to your committee with respect to the discussion that
the City hag concerning the possible conflict at its January 19
meeting, following which discussion the appointment of our firm
replacing Attorney - was approved,

The determination by your committee on the question surrounding
Rule 3.7 would have an immediate impact on trial preparation and,
for that reason, we respectfully request notice of your finding
on the Rule 3.7 guestion following your phone conference
tomorroew, if possible.

Sincerely,

LIB/bz "

1173
Enclosure: Rule 1.7
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January 22, 1988 1707 2232711
TG: MEMBERS, ETHICS COMMITTEE
Dear Committee Members:
En d please find a response from City Attorney
to Mr. request for an opinion which T

forwarded to all of you on January 21, 1988.

Please be prepared to discuss this letter in our telephone
conference which is scheduled for January 26th.

Sincerely,

Patrick J. Ward

PJIW:gb

Enc. g
cc: Sherry King (w/enc.) u////




January 22, 1988

Patrick J. Ward, Chairman
EEAKD Eifthics Committee

. Eox 1685
lsmzrck, wD 58502

e S

Dear Mr. Ward:

F has asked for an advisory opinien by letter dated
cnudary 20, 1988, I do not believe ommieeewulee® hzs fully

apprized vou of the prcblems inherent in the zppointment of his
firm 2s specizl counsel by the uEENEGGEEPUNNNR, In fact, it
gppears that misses the point entirely.

I have tcld uuEEEAWENENNGY that T co not believe he can represent
the City beczuse his actions on behalf of the city may be
adversely affected by his own interests. I believe that“am
SREwv- ust withdrew, and should not accept the appeointment,
based on Rule 1.7 of the North Dakota Rules of Professional
Conduct. TFurthermore, I do not believe manay accept
an appointment &s special counsel (and, in fact, as lead
counsel) im this case, or continue as counsel, because he is
likely %o be called as a witness on matters that are contested.
And, no one in the firm may act as counsel for the city if i

- is a witness due to other inherent conflicts. These
matters are governed by Rule 3.7. However, I believe Rule 1.7
is of greater concern than Rule 3.7,

N i@ the firm of GENEEEEEEERE 1o -
financial, personal and professional interest in the matters
that are the subject o©of the lawsuit. These interests clearly,
in my opinion, adversely affect +their ability to adeguately
represent the city. In order to understand the conflict, a
summary oI the proceedings that led us to this point is in order.

The

firm of was retained by the City of

in 1387 to act asWimmgee@Np in connection with a
proposed

Flan to finance improvements to certain cit
facilities, Members of the firm, principally —d
were consulted frequently by city officials ard the city's
underwriters over a period of several months. A financing plan

was approved by the city in September of 1987, ciNSESEStwamy

y

1 .___.,__.
2/
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thereafter issued a "bond counsel’'s opinion", wherein he stated,
in standard language typical of such opinions, that the
agreements executed by the city were valid and duly authorized,
that the city had the autherity to issue "Certificates of
Participation", that the Certificates are tax-exempt, etc.
Money to finance the improvements was subseguently raised by the
sale of "Certificates of Participation" to private investors.

For services as hond counsel, SN (on behalf of the
firm) suybmitted a billing to the city. Following regotiations,
the city and G zcrced on a figure of $70,000.00 as
compensation for services as bond counsel.,

have bheen paid $40,000.00 to date; the remaining $30,000.00 will
be paid only if the legality of the financing plan is upheld.

{Bond counsel fees are typically included as a cost of the bond
issue).

In Octeober of 18987 & taxpayers' 1lawsuit challenging the
financing plan was initiated. Plaintiffs allege that the
financing plan is unconstitutional, illegal and not authorized
by law. They seek an injunction to prevent the c¢ity from making
lease payments pursuant to an agreement made by the city to
repay the principal and interest on +the Certificates of
Participation. The lawsuit and plaintiffs’ allegations
necessarily imply that bond counsel's opinion is wrong.

The ¢ity's underwriters and one of +the investors who holds
Certificates have intervened in the lawsuit. They are both
represented by underwriters' counsel. Shortly after the lawsuit
was begun, G =ncaged in conversations with one or
more city officials and asked that his firm be appointed special
counsel to represent the city. (NN suggested that the
city needed his expertise as bond counsel in the lawsuit, and
offered to assicst the city at no additional charge to the city.
The city commission in November of 1987 accepted this offer and

appointed the firm ofeuiNNNUENENNY -: special counsel to
assist the city attorney.

In January of 18588, following an announcement that I will leave
my office in May of this year, PR :rg2ged in several
private conversations with one or more city officials, including
the city auditor, the mayor, and another city commissioner. I
do not know whe initiated the first conversation. Qver the
course of several conversations, NIV C1d one or more
city officials that the city could not be adequately represented
by me, apparently due to the fact that I will be leaving ny
cffice in May, anéd that the expertise of —q and
others in the firm was needed. (Trial has been scheduled for
March 22, and the trial judge has stated that there will be no
continuances, absent a death of one ©f the principal players or
comparable tragedy.) SR -ither suggested that his
firm be appointed lead counsel or he agreed with such a
proposal. It was alsc agreed during the course of these
meetings that the firm would be compensated (at a rate of $75.00
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to $£90.00 per hour} for such services. These conversations took
place without my knowledge and Gy <id not advise me
that he had asked to be appointed lead counsel.

Plaintiffs' counsel has advised that GEEENGEGNGENE will "likely™"
be called as & witness in the lawsuit concerning contested
matters. However, plaintiffs' attorney has alsc stated that he
cannot say with certainty that U i1l be a witness,
and thet he will be conducting further discovery (including
perhaps a depcsition of USSR ) before he will make a
final determination. This was disclosed tc GNP, 2nd
others in his firm in late December of 1987 {(after the
appointment of GRS - =zssist me, but before‘
PN cJrced to be "lead counsel" to replace me).

On January 13, 1888, the board of city commissioners appointed
{2and the firm of ISR :: spccial
counsel to represent the city. This was done against my advice,
as I zrgued that GENEEEEENEERR. -nd his firm could not and should
not accept the appointment because they have an inherent
conflict, and because gD w111 likely be called as a
witness. I advised the becard to appoint other counsel who had
not been invelved in the transaction to represent the city. ——
GEENNNER. :t this meeting, zcknowledged that he and his firm
have a. conflict, but claimed that it is not an actual. conflict
at this time and instead is a potential conflict. As GEEE sees
it, the conflict will arise only if the city loses the lawsuit,
in which case investors may sue everyone in sight (including
bond counsel and the city) and the c¢ity may sue bond counsel,
and bond counsel may sue the city. (I see a way to save bond
issuers some money here. From now on, an opinion of separate,
independent bond counsel will not be reguired unless the
legality of the issue is challenged. In the s&absence of a
challenge, the opinion of issuer‘s counsel will suffice.) (uE=
also claimed that he could accept the appointment even though he
had notice he may be called zs a witness because plaintiffs'’

counsel has net told him that he will definitely be called as a
witness.

and others in the firm of NGRS h:ve
said that they have much more at stake in this lawsuit than just
their fee. They suggest that the professional reputation of the
firm and its members is at stake. The lawsuit and plaintiffs'
allegations necessarily imply that the opinion of bond counsel
is simply wrong. If the plaintiffs prevail, the firm's
reputaticon and business will suffer. In other words, the
plaintiffs have indirectly challenged the integrity, competence
and reputation of the members of the firm.

and others have also suggested that the lawsuit is
important not just to the WIS, bHut 2150 to other
cities across the state, and to underwriters, bond counsel and
investors across the nation. 1f the obligatiens the city has
incurred are ultimately determined to be "debt", within the
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meaning of that term as used in the Constitution and laws of
North Dakota {(which is the issue that is at the center of this
lawsuit), it would not only damage the reputation of GG
SR -t it may prevent other municipalities in North Dakota
from structuring plans in a similar fashion and even have a
chilling effect on similar plans in other jurisdictions because
of the precedent it would set, That would have an obviocus
impact on underwriters, bond counsel and others whe earn a
living in the world of government bonds.

It is also obviocus to everycne that if the c¢ity loses ‘this
lawsuit, and the +transaction is declared to be invalid and <he
investments ultimately determined to be taxable, the city and
bond ccunsel could very 1likely end up in a lawsuit as adverse
parties. Among other possible claims, the city could claim that
the firm of vl ccmmitted malpractice in
connection with the issuance of bond counsel's opinion.

SN :uccestion that a conflict exists only if the

city loses the lawsuit is ludicrous. A claim of that sort 1is
not unlike a claim made by a defense attorney whoe suggests he
has 2 conflict in the representation of two or more deferndants
in a2 criminal trial only in the event of a guilty verdict.

The existence of a conflict does not depend on the ultimate
resolution of the lawsuit. In this casced NN =nd the
members of his firm have a conflict because they have a
financial interest and because their professional reputations
gre at stake. Those interests are not necessarily identical to
the interests of the may
refuse to explore, or advise zgainst, settlement options that
may be in the interests of the city but which do not necessarily
serve the financial and professional interests of i

WMy Furthermore, it is possible that the ability of the city
to successfully pursue claims against IR, :: the
city loses the lawsuit, may be affected or even foreclosed as a
result of decisions made by in the course of
this lawsuit. For example, could stipulate
to certain facts, fail +to object ta certain evidence (even
though there may be grounds for an objection) or take or refuse
to take other action that results in certain findings that serve
to insulate WIS (rom damages in a subseguent
lawsuit. We can only speculate at this time as to what issues
may be determined in the course of this lawsuit; however, it is
net speculation to say that the city will be estopped from
re-litigating any of these issues in a subsequent proceeding.

I am not suggesting that oSS o- anyone else in his
firm would intentionally or even knowingly act in a manner that

is adverse to the interests of the city. However, when one has
& conflict that conflict sometimes interferes with the ability
to act in an objective and impartial manner. I belijieve that is

the case with NS 6 :s cvidenced by his statement that
he only has a conflict in this matter if he loses. That is why
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I advised the city commission to appoint other counsel who hzs
no interest in these proceedings.

Sincerel




