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September 15, 12589

Dear —

RE: Ethics Committee Request for Opinicon

The Ethics Committee of the State Bar Association of Norith Dakota
at its meeting on September 15, 1988, discussed the request
presentad by you in your -letter of September 1, 1889. Based on
the facts outlined in your letter and assuming all relevant
information has been provided to the Committee, the Committee was
of the opinion that Rule 5.4 of the North Dakota Rules of
Professional Conduct, prohibit the arrangement that you outlined
in your letter. The Committee was of the opinion that the
preposed arrangement would constitute impermissible fee sharing
with a nonlawyer in violation ¢of Rule 5.4

The Committee was also of the view that you may be able to
structure an arrangement where you would be paid by the
transportation specialist to represent the interests of the former

employees, Such an arrangement, however, would have to be done
in full comformance with the requirements of Rule 1.8(f) of the
North Dakota Rules of Prefessicnal Conduct. As yon can see, Rule

1.8{f) would require consent of each of the empioyees involved. Of
course, you would have to be careful with any such arrangement as
it could be construed as an indirect attempt to get around the
prehibitions of Rule 5.4. In any event, as indicated previously,
the Committee was of the wview that your representation of the
transportation specialist, as an agent for several employee-
claimants, wherein the method of compensation would be contingent

fi ik
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upon the outcome would constitute an impermissible fee sharing
with a nonlawyer in viclation of Rule 5.4.

The above letter opinion is issued to you from advisory purposes
only and is not binding en you, the Courts of North Dakota, the
Disciplinary Board, Grievance Committees, or any other member of
the Bar of the State of North Dakota.

Very truly yours,

Paul F. Richard
Chairman, Ethics Committee of
the State Bar Association of North Dakota

PFR/tmn
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“HALEO LICENSED IN MINNESCTA
September 1, 1989

Paul F. Richard, Chairman
Ethics Committee
C/0 Serkland, Lundberyg, Erickson

Marcil & McLean Ltd.
10 Roberts Sitreet North
PO Box 6017
Farge, ND 58108-6017

RE; Ethics Committee
Reguest for Cpinion

Dear Faul:

The opinion of the Ethics Committee is respectfully requested
on the following matter.

our firm has, to date, successfully represented certain
claimants for labor protective benefits in an administrative
proceeding befere the Interstate Commerce Commissicn (ICC).
Specifically, the 21 claimants, our clients, are all former
employees of a rail affiliated motor carrier who have sought labor
protective benefits under the Interstate Commerce Act when their
jobs were terminated following the merger of two railroads. The
specific federal statute provides that employees terminated as a
result of an ICC approved merger are entitled to certain labor
benefits. ©On their behalf, we petitioned the ICC to reopen the
rail merger proceedings and to declare that the claimants were
entitled %o certain protective benefits. A non-lawyer
transportation specialist also participated in that administrative
proceeding before the ICC on behalf of his several clients, all of
whom were discharged by the rail affiljated truck line following
the ICC approved rail merger. The ICC reopened the proceeding and
declared that our 21 claimants, and other employee-claimants
similarly situated, including those represented by the
transportation specialist, were within the class of persons
entitled to such benefits. Copies of these decisions are enclosed
for your reference.

In accordance with the enclosed decisions and the procedures
therein referenced, we must now submit our claims to the railroad
for approval or rejection. The claims will doubtlessly be denied.
Then, we are required to submit our claims to binding arbitration
to determine what benefits, if any, the claimants are entitled.
The arbitrator's decision will, in turn, likely be appealed to the
Icc and, possibly, into the federal courts.
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We have heen contacted by the non-lawyer transportation
specialist to represent the interests of 1its clients in the
arbitration process and beyond. Under the proposed arrangement,
our firm would receive a fee contingent on the outcome of the
arkitration process. That fee would be paid to us by the
transportation specialist and would represent a percentage of the
wage benefits awarded to his client, in accordance with the agent
agreement between that firm and the individual claimants. No fee
would be paid in the event of an adverse determination on the
claim. The transportation specialist would continue to play a
major role in the gathering of information, in the submission of
the claims and in the arbitration process itself.

The Cancns of Ethics before the Interstate Commerce Commission
specifically address the issue of fee division at 49, CFR §1103.20
(Sub D) as follows:

DIVISION OF FEES. Fees for services should be divided only
with other members of the Bar of Practiticners and should be
based upon a division of service or responsibility.

Like our own ethics, the ICC Canons provide that a practitioner
{before the ICC) may not properly agree with a client that the
practitioner shall pay cor bear the expense of litigation.

I would appreciate your opinion on whether our state ethical
rules would preclude us from representing the transportaticn
specialist, as the agent for several enmployee~claimants, wherein
the method of compensaticn would be contingent upon the outcone.

After reviewing the above and enclosed, if you have additional
questions before submitting this request to your Committee, please
advise. I will be out of town the week of September 4, but will
return on Monday, September 10, and am hopeful of a resolution of
this issue later that week.

I appreciate your censideration to this request.

Very truly yours,

onia——
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sURLINGTCN NOATHERN, INC. - CONTROL AND MERGIR =757, LoUI3-3al
FRANCISCO RAILWAY COMDANY

Ceciied: oOctober 28, 1387
SACKGRGUND

Tm Buplington dershesn, ing. < tentrol ané Merger - Ct. L.,
360 I.C.T, 88 \-¥60, &Il '3 SuUb nom. M{EEGUr . ~rancas-s2Xxas = 0.
Co. v. United Sgates, 632 P.2d 32 (5Sth oir. 19680, cert. denied,
FST U.5T 1017 (i385, (BN-Trisepl, we authneriged, inter z.ia, tis
acquisitien, by 3BurlingTon dorthern, Inc. (EN),l/ gr contral of
3+, Loulz-~3an Trancisco Aallway Company (Friseg; and tne merger
of wisco and itSs propertles into 3N, subject To cerIall
eond<tions, fneiudlng Zaber proteciive conditions. Fer the
protvecsion of carrier employess affected BY that transactlon we
imposed the conditicns speclfied in New Yapk Dook Zy. = Coptrol -
Sroaxlyn Eastern Dist., 260 I.C.C. 60 (1979 (dew York DoOcK]).
T-Frisce, suorz, at Su6-%50, and 1182.

In 3N-Frisco, supra, at J60-561, we =lso approved the
acquisitien, by =W, of a zotor sapriar subsidiary of friseo --
Frisco Tramsportasion Company (8TC). At the t.3e s twne
acgquisicion, BN glso controlled a meoter capriar -= 2N Transport,
Tme. Subsequently, =N Transport was purchased by SFTT, Inc.
(SFTT).2/

Twenty-one Ilorner employeas of 3K meanspors nave filed 2
peziiicn ta regpen The E-Frizsco merger Pre¢esding, o,
altarnatively, for a declaratory ardepr, All bus Swo of the
paslcisners Were empioyees of BN Transport at the <ioe of e

mergar. Those cesistioners' Jobs wers terpinated sizher =y BN
TrenfpOrT OF 1U5 SUC2ESIOT, EFTT, The other WG serliionars wWere
Laid ofg in 1979, befsore the fommission's approval of tae
merger.3/ Peiizleoners were not reprssented Lo aAY Fre-marger
negotiation or by separals zgreement. Ferillioners cialm TRat
thay did not rscelive whe lamor proteciive meneliss prescribed L0

sN-Ppiegc even though mest of them tost their fobs alser :he
Tmerger was approved. CThey sesk reopening on woe npsis of
materially shanged circumdtances, sontending that subsaguent
Judicial preoceedings wave clarified thea right af empioyees of
motor carrier subslidlarles sf rallroads to recelve protastive
benefits. They submit that the Commissisn has Jurisdicsiicen o
pespen SN-Frisco er o sssua a declarstary orders O remove any
uncersalnty iaT DRY previously have exisced regarding Thelr
riZht to recalve such beneflzs.

Sagiticoners polint specifically o the decssion in Sosdy V.
]

I.C.0., T81 P.24 1077 {8tn Cir. 1084}, ger%, deniad, 105 3. (5.
T=a4 (1985 (Cosby), 4in which the United States =surt of Appeals
for the Eighth LiTsuls datermined that employees of FTC are

1/ The railrcag operztlons of Burlington Hortharn, Inc,, were
Transferred no the Burlingion Nortnern Railroad Company on May
iu, 1381.

i,

27 3y decision served December 12z, 1984, in Doecke:= No.
Re-F-15902, SFTTL, Iac. = Gontrel Exemption - BN Transsart, Inc.,
and Federal anspOrT, LOG., STt wWas autnorized o acgulre
Fenor0L ©OL on --anspert TArCUEh §ToCK purchase.

37/ 7n adgition to ihe LWo petislaners who were 1atd off in 1975,
Two wera laid off in 1580; none 1n 1081; four in 1982; =hree in
1983; nine in 1583; and one tn 1985.



Tinance Dacxet He. ZESER -Hm. L

1
[
o

entltled to the lapor protection imposed in JH-Frisco.
catitioners argue that they are entisted to recelve mancatory
labor protection under 49 U.3.C. 11347 pecause shey are
*amployees” for purposes of zection 11347, and hecause thay were
adverzely affected by *ne ZN-Friseco perger. Thus, petliloners
clasm, they stand in the same position as the Josby claimants.
Petiticnes-s contend that, like FTC, 2N Transpor:'s operating
authority necessarily was rastricocied S0 service "auxililary znd
supplemental®™ =o reRil service, because at the time of the perger
the Commission had not yat aliminated lus "zpecial e¢lrcumstances”
doccrine in grants of operzcting autheorliy T motor tarrler
subsidiaries of railroacs.®/ Peritioners sudmit that the
purchase of 3N Transport by SFTT has no beariag on thelir right to
labor protscrion under 3N-Friszco, since 2§ Transport never had
any labor protective obilgevions. Rather, zecording to
petiszioners, those cpligations wers ‘mposed upen 2N Tsansport's
ccrporate parsnt, BN, and remalin witn 3N despita the sals.
Patizipnars zlalm that they asd no reasen o meiileve zhat thelr”
fobs wouLd be aflected by the SPM's purchase of 3N Transpert.
They state that they were told at cha *time of the SFTT's purcnase
that their jobs would e zecure. ATTached o the petizion Iis a
copy of a bulletin resesived it BN Transport's Pargs, ND, sernminal
on august 21, 1984. The oulletin, freom & =N Transport districl
manager, contains assurances that 2ll icbs are secursa; thatp wiih
whe purchase of 3N Transpoert, the compinad annual revenues i Zl

renspert and SPTT will be over 3130 pillion; anz2 that "good
thinge are in the future.”

BN moves 5o dismiss the pesition. It argues that
petitionars' clalms represent indsvedual labopr disputes thad,
tnder the Mew York Dock conditions, should be resolived Inrough
aptizraticn.-/

SN submizs that the Commission will address ile =e
omplaint oniy when: (1) the dispute involves protectad
mplovees' CODPanEATION SUETARTRES; end {2) =he interpretacs

grovisien of whe protectiive condisions might affect cther
s<milarly situated employees., 3ince cetitioners 42 not rao
igsues concerning interpreTaticn o any srovision of =&
protecsive ¢ondizions, 3N submlts that these cirgumsiances are
not present hers. According T M, srolisration weuld be the nusT
aéminiszracively prudent and appreprilace method of resolving
these clalms Sesause rigorous individualized fagtual imguirles
will be requized, These inguiries Include: {a) whether the twe
claimants who lost thelr joos before the merséer was epproved ware
dtsmissed as a result of tThe merger; and (v} whether the

riss 20 &

iam of

Wb 0o

se any

4, m™a "gpecial circumstances” doeTrine was later zliminated in
Ty Parte Ng. MC-156, Mogor Carrisr Operawis
Railroads, 132 M.C.C. 378 (2982), alfl'd American
Ascociztions, Inc. v, I.C.C., T2& T.2d -285 (5eh cir. 19mE)
TATA). ZIa A=& whe court neid that the Sommission possessed
authorizy <o reconsider IS long-sranding palicy of Zrantling
rall-affilfated trueking companies parmissicon o operzte only
under sux-sliary-ze-ra2il restrictlons, and <o establisn 2 new
policy which no longer required a showilng of "speclal
cimsumstances”" to JUsSTiiy a Zrans cf unrestristed mOTOT carrier
operating authority o & railrosd subsidliary.

S; BN points =o the Commission's decision servec Sanuary 8, 19E%,
Teopening tnls procssecding subseguent to the CosDy remand, and
imposing New York Deck conditions for the henmefi:t ¢f former FIO
enploye=5. Th Sha: Jscision, the Commizslon nected thast, undar
Yew York Dock, binding arbliractisn is prescribed 1T the parties
Ere unan.4 =5 resach agreement on tme applicszion eof 2ny¥ provislon
af tne New York Dock conditions. mme Commission therefore,
refarred the Cosby clalmants ta ar=i=ration for determinatlon of
individual bemefits. BN submits that whather addéltional
empioyess beyond the origzinal Cosby ciaimants w~ould yualify as
*amployees® lor purposes of labor prataciion ix 4 guesTion within
an arbitrator's Jurisdictlion.

[ 5]



d-smissa_ of those clalmants wno lost their jobs after 2N
T-anspor: was purchased by SFTT was 1in any way reslatad Tt Ine
BN=Friscp merger, which was accomplished several yeers earlier,
SH maLotains that these types of facTual inguiries arg Maliers
-matr the Commissicon and The gourts have “ong placed in Tne LARSS

af arbitrazors.

Furthes, according to EZN, arbitrsilon ix nesded To resolve
additional factual 4ssues arialng frem iae Cosby descision,
particularly whether an mimuimate tis" existed pevwWesn the motor
caprier speratlons of ZH Iranspert and the rallrcad ocparatiens of
38, 2N submits that, unilke the operating suthorizy <l FUC, &
cubstantial portion of the SN Transport's operating aushority was
nst restricted $o acsivities nzuxiiiary or supplemental" T2 ral:
operations. Tmua, =N submits, the +ague of whether a sac~tlzul

ca-tleular
2l Transpcort employea’s [Job was "inrimately tied™ to ihe
refirpad's maln transporsation fungtion cannot pe decided, 25 13T
waiz im Cashy, meraly by refsrence Lo “he spersting autheorizy of
-he metcr czprcier subsldlery, DUt must necaxsarily Turn On the
faccs reiaring o the tasks performed by that Lndividual
employe=. =N submits thas t9e task of determining whether tihe
iod was "intimately tlesd” To she cozpany's rallrocad speratisns I8
one fop wnisgh artiTiaselrs ers uniguely gualilied.

DIICUSSION AND CONCLUSIONS

3N's motion to dismiss will be denmied. It is based on the
pramise that, in view of the Cosby decisioen, groltrazors shculd
determine whether 3N Transporti'’s anployees gualify for laber
protection under Jdew York Dock. This ls Ilacorrect. T™he gvarall,
Zeneral guestlion ol waetner SN Transport's employess guelily for
Jew Yorx Dock iebor protestion 1s net 2 mazzar [or arsisraticn,
muT, rawvaer, 15 a3 matter subleect To our Jupisdicticn undsr =9
U.5.5. 11347, Pursuant To the SosDV recanc, we found that FTU
enpicyeas Ere & slaxs of employees that quaiily under New Yooy
“oei. SowWweyar, we have noit a3 fet determinad that 3N UTanspornt

empioyees so gquallilly, Sniy if we detaralne that 3N Transcort

srployeas Be = 2lass guzlify for lakor prataci.ce cndes New Jork
Seek will we prescribe arbliratlon to resolve insiviiual
Ziigutes [insluding gulestlons cf fzev such ge thoge IN reises],
In Casbv, the Court of ifppeals held that the TL eIpLoyesS
warse rallspad amployeses amticled to laber provecstive nenalfiis.,
Twe agur: fsund that, becauss FTC's operatlons wers sene=ally

regtprioced ta zervize Inat wal auxiliary or supplexenzal & Ihe
Frisco rail service, FTC's operatlons wers nempizprely tied" o
tha rallroad's main transper:atlion runction, There w3 €
ev-dence that the skills of FIC's employess were =ramsTerabise to
general meotcr carTier serviges, Here, we cannot r4nd thet an
ftmedmate tle" exizts bhetwesn the cperetions of 3N and EN
mransport because zZany sf the operacing certlficates of EN
Trangpart were issued artar repeal of the "speclal circupeTanzes”
doctrine and do not sontaln restrictions to an auxiiiary or
gupplemensa: =ervice. ™ reegord contalns no information &5 %2
whecher operations zonducsed by 3N Trensport under those
certi®ipatas wers, in rfact, auxilizry to, or supplement 1 el,
SNz ra2il sercvice. Nor does cha pepopd in the SN/Frisgo melger
procesding indicate <me nature of 3N Transport's aperazlions.
While 3N Transport may have songueted some non-reiil related
cperations, we are upatle to determine Irom the recoprd wWnethar
and to what axtant such pperations wers epndustaed¢. Thus, OR0 the
basis of the record Selore us, we cannot detarzine wheiliar 9T not
«he 34 TransTors gsmplayees are waailroad esmployess” as defined in
Cesby.

Zowever, We need not resolve tne guestion of whether N
Transpalt employees ere npailrpad employess” as 2 pradizate T2
resglvying the ultimate Llssue of whetner BN Transpert's amployees
arae sntitles To lador pretection. In addicipon to dasing LtS
destsion on its Sipding that the FTC employess wWere nsallroad

the FIT

amployeas,” :ne Cosby ecours based L%s decision zhat
employess were amtiz.ad tc New ¥York Dock lebor protactlon on

_3..
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arw

~aquitable grounds which apply equally as well to the 2N Trensgort

amplovees, In Cosby, the court cited a number of assrances made
by offizZals of ZN Lo zne affect Thet no employee would Tage
imvoluntary unemployment 25 3 cesylt of the merger ant sTaten:nis
contzining assurances that the oparecions of the moisr sapriers
would met bhe changed. Ameng these etetements was cne DY T.0%
I11g, Assistant Yice Prestdent-Labor Relatlions 37 X TUl T.2d atg

-4ty

1083

Wwith the excsztion 2f slerical employees a%
Sprinsfield, 1% is expected tnat the wulX
af Surcius employess creazed at any polinc
apd in any craft will be angorbed alnost
immediately ON new ppsitions and other
vaesncies caused by =mployees leaving
service in the neorsal sourse af evenlTsS...
mpse srpleoyees wno do become surplus, or
are displacaed or are transfarred due T4 e
vrangaction will te covered by protecilive
tenelflis.

tddditzonally, ¥Mr. Themes, 2n sfftcer of BN Transport, Was
ssked whether he sgsumed That nis company's cparatlons would be
gonducted in the future =23 +yq whs present, H.5 FEERORSS was
wibseluteiy.™ T41 F.2d at 1054,

The £g¢sby court determined Tnet these Types gf assurances
gave the molor caprigr employess no reason to intervene in =he
mergerlr proceeding, e O ragquess thelr union +s3 do so to protect
op clarify management's incenticns. The Coshy sourt found Shat
the TTC employees hed & righT =0 rely on toe representations zagde
by the oflicers of BN and Frisco and thet 1% zould herdly Ce
heard to say that they waived their rights by 20T Taking an
aptive parT In the nerger proceedingt.

e same eguitable coasiderazions apply wiv
an Toansport smployess, m™ey relief upen the Ve
sseurences when éeciding neizher =° immaruene LI RS T8V

r = H avger
croceedling, noéD o TeGuUEsT “tazm Shelr wnin 30 £C. Thas, while we
sgrmor dezermine whether +me 3N Tranzport apployess arse woasliroad
smplayees” as derined 4in fosby, we GO Fin¢ Thap, 4Ln view ol tne
equitable considerations ralsed In che Cosby decizion, includlng

tne assurances noted bY Tne Cosby sourt, Tae SN Transport
employees &re a elass of employees entitled ta lLeber protection
under New York Dock.

We will, therefore, recpef thiz proceading and grans forzer
BN Transport smployees the level of protection authorizad in New
Yark Dock, suprz. Binding arbizration 15 prescribed LI the
parties are imanle =o reach agre=ement on +he applieasicn af any
proviszion of the New York Doeck conditions. IHe artitrasion panel
willi determine ingovicdual cialims ke benerics. 2/

i

4% action will nel signifricantly affect either The gquallity
of the numan envirsoment or enerzy conservaticn,

=

+ 45 ordered:

1, The metion to dimnlas iz denied.

5/ As 3N notex, petitioners ds not ralse any =ssues conearaing
Tntarprecation of the Lev vork Dock condizions. COnly causation
" igsues are involved. Buen Ls3ues are malters rop arsitration.
e Commlission will noT Tev_ew arti=razors'! decls-ons On Lssues
of causaticn, the caleoulation of tSenefizs or she resclucion of
sther factusl gques:tlions. Socket Ho. AB-1 (Sub=ito. 33), chicago
emd Morth Western Transportation Company - Atandonment = HNear
SUougue anc .eiwein, Ti, 3 I.C. Toa tne (1837 .

=




Fimance oookat Yo, 2828% (Sup-fic. L

2., The petitlon =9 reopen L3 granted, and tha former
employees of BN Transpert, inc., are granted the level 2f
protecticn authorized in New York Dock Ay. = Control = Zrocklyn
Tas-ern Disg., 360 I.C.C. o0 (187%).

3. Tme petition lor declaratory spder 18 dismizgaed.

N, =i

~:a dpaision lz effective 30 days alter service.

zmozley,

Lamooliey

By the Commission, Chairman Sradison, Vics
ommissioners Sterrectt, Andre, and Simmons.  Vic
issanted in part with a separate expression.

(£

=R .
(SZAL) SenretEry

VICE CHAIRNMAN LAMBOLEY, dissenting in part:

I do not agrese with the pesitien of tha maiority in
footnote & stating that the Czmmission will not revisw aritral
decisions "=n issues of causation, the calculation of benefits

or =he resoluticn of other factual guestions.™ s I state

o
in

noa
srevious separate expression, I pelieve that arbitracion
decisions invalving the scope and application of labor
protection conditions imposed DY the Commission ars subjest %2

commissien revisw as & mat-er o
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e
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exhsauscing adéminisctrative remedies.

declination ef review by‘the romnission, appeal of the Zfinal
agency actien would propérly lie with the Court oI Appeals.if

In my view, Hh;t.is acr issue is the scope of Commission
review, UJpon teview the Commissicn should employ 2 deferantial
standard or limited scope of raview over arbitration decisions
excent as to those issues involving the scope and applicarion 32
conditione which wers appropriate Efor Commission determination
in the firtetr instance, but dmlegated Lo the arsitraszion
orocess. On those issues the Commiesion could choose a de novo

review standard..

1, = . .

=/ See separate expression in Finance Docke® Nao. 30833, L.A;
Rowlatt, Jr, v. Missouri Pacific Railroad Company. {not

crinted) secved August 9, 19EB7.

2, without resolving tha issue of finality, the Caurt of

~" appeals for the Distriect of Columbia Cirzuit recently held
accordingly that an arbitzation award is an order of the
commission and that therefore whather it was final or
mon-final, it is ultimately subject to the exclusive
juriedic=ion of the Court of Appeals. UTU v. Noriolk ang
ijestern Railwav Co., 822 F2d 1114 {D.C. Civ. 1987).
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SURLINGTON NORTHERN, INC. - CONTROL AND MERGER - JUL.1 51988 -~
ST, LOUIS~-SAN FRANCISCO RAILWAY COMPANY A
- CAVLIETT &

Decided: Jype 3G, 1988 ANDERSOM

BACKGROUND

By deciszion aerved November 13, 1987, we reopened this
proceiding and wranted to former employees of BN Transport,
Inc.,*/ a wholly-owned motor carrler subsidiary of Burlington
Northern, Ine., the level of employee protection specified
in New Yook Doek Ry. - Contrel - Brooklyn Eastern Dist., 360
I.C7C. 60 (1979) {New tork Docx,)., Qur aeclslon granted a
petition to recpen [filed by 21 former employees of BN Transport
{21 Employeea), who alleged that, pursuant to the decislon Lin
Cosby v, I.C.C,, 741 7.24 1077 (8th Clr. 1884), cert, decied, 103
3. Ct, 2388 (1385) {(Cosby), employees of motor garrler
subsidiaries of rail carriersg werse entitled To protective
benefits to the same extent as rallrcad employees.

. . ©On December 3, 1987, Burlington Northern Rallread Company
(BN} riled a petition to reopen and vacate our declslon on the
grounds of material ercer. The 21 Employees replied.

Motions for leave to intervene have been flled by other
former employess of BN Transpert. On December lu, 1987, R. J.
Stock and 109 other members of Jeneral Teamsters Local 174 (Local
1758) filed their motion for leave to lntervene, and on the same
day Leroy Atkins and 1L7 other members of the International
Brotheshood of Teametars, Chauffeurs, Warshousemen and Helpers of
imerica and its afflliated locals (Teamaters) flled a separate
motion for leave teo 1ntervene.2/ Also, we have recelved a
"Notice of Appearance and Request for Recordation of labor
Protection Claim," togethepr with seven supplemental clalims, filed
on benall of Robert H. Veitgh, Jr., and (with the supplementals)
a total of 246 Pormer~ employees of EN Transpert (Velteh), These
decuments wlll be treatad collectively as a third moticn for
leave to intervene.

aN filed its oppositicn to the motions for leave to
intervenes and the "Notice of Appearance and Requeat lor
Recordation of Claim.”" On December 2%, the attorney representlng
Veiteh replied to the BN oppogition.

In our previcus decision, we found that the employees of BN
Teansport were a class of employeea entitled to the "New York
Doek" employee protsetive neneflts. This finding wes based upon
Cosby, which we recognize here as the law of thls case.

In Cosby, which grew out of this merger proceeding, the
coupt held that the employees of P=lsco Transportation Company
(PTC)}, a motor carriar subsidiapy of St, Louls-San Franclsco

Rallway Company (Prisco}, were entitled to The beneflt of the
protective conditions impesed in this proceeding for rallroad

1/ 8N Trensport was subsequently 8old To SFTT, Inc. See No.
¥C-FP-15903, SFIT, Inc. - Control Exemptionm =~ BN Transpoct, Ing.,
and Federal Tranaport, Lhe., (not printed), sarved December 12.
1584,

27 Eaech of these petitions statea that 1t 1s filled on behall of
Tother parties aimilarly Situated.” The partles purpertadly
represented by these petlticns may overlap.
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employees affected by the merger. The court decarmined that FTC
employses were railroad emplcyees within the meaning of the Act
because the operations of FTC were restricted to
auxiliary-to-rail services by 1:s ¢perating authority. Thus the
eourt held that we were mandated by 49 U.S.C. 11347 te provide
protection for these employees.

Altarnatively, the Cosby coupt held that our failure o
grant FTC employees the same protective condltions granted to
‘Frisco's othar rallroad employe=s was an abuse of discretion.
The colrt held that, under the facts and c¢ircumstances of this
raillroad control and marger case, the motor carrier employees of
FTC had been assured that they would not be affected by the
transaction, or that if they were, they would recelve adequate
protection.

In our previous declsion, we were unable to find that the
employees of BN Transport were rallroad employees, but we held
that we would exercise ocur discretion pursuant to the Cosby
cours's direction to grant the former employees of BN Transpor®
the level of protection previously granted to rsilpoad employess
{the Level of protection speciffed in New York Dock).

BN now argues that our decision was based on materlal error.
First, it points toc an alleged material factual error. We reliemd
in part upon the testimony in the merger record of a Mr. Thomas,
who was identified as an officer of BN Transpert. EN now polnts
aut, correetly, that Mr. Thomas was an ¢mployee of FTC, not 3N
Transport.

Second, BN alleges that our previcus decision denles 1t due
process by making dispositive findings of Fact, without giving
the parties notice and an opporiunity to submit evidence.

In their reply, the 21 Employees argue that the statement of
Mr. Thomas 1s not material, as there 1a adequate additicnal
avidence in the record to support our decigion. They also note
that cur prior decision does not finally decide the rights ot any
party to this case. The 21 Employees further peint out that 3N
has not shown the specific evidence 1t would lntreoduce if this
case w?r? reopened faor further hearing, referring to 49 CFR
1115.3(e).

DISCUSSION AND CONCLUSIONS

We deny BN'as petition to reopen. The statement of Hr.
Thomas referred to in cur previous deeision is neot critieal to
our conclusion. As the 21 Employees polnt out in their reply,
thers 13 ample evidence in this record te grant ewployees of BN |
Transport the level of protactive conditions previously impcoaed
for the benefit of rallroad employees.

Our previcus declsion was based upon the assurances made by
officimla of BN that as a result of the merger no employee would
face involuntary unemployment without adequate protectlon. We
referred primarily to the testimony of C. M. 1153, Assiastant Vice
President--Labopr Relations of BN, who pointed to minimal laber
disruption, ang provided assurznces that employees wno do becoms:
surplus, or are displaced or translerred due o the transaction,
will be covered by employee benefits. Mr. Thomas was gquoted only
for his statement that the operations of his company would not be
changed, .

The Coaby court relled also on the teatimony of Louls W.
Menk, Chalrman of the Board and Chlef Executlve Officer af BN,
and of M. M. Donahue, Vice Preaident of BN. Mr. Menk emphasized
In his teatlmony that "no employees will face involuntary
unemployment as a direct result of this merger without ample
financial protection.™ Mr. Donahue provided assurances that the
proposed merger would "produce no long-tern adverse impact on our
amployees,” and would beneflfit employees as well as the rallroad
industry and other parties.
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The record contains other assyrances that aflfected employees
would receive adeyuata protectlien. For example, the appllcation
atates, at p, 6, that the impact on employees of BN and Frlaco
would be minimal and that "protection of the employees affected
by the consollidaricn agalinat financial loss will be provided by
labor protective conditiensz.” Exhiniz 10 attached Lo the
applicasion identifles the positicons whilch applicants expezted
would be affected. HNo pestitions as EN Tranaport verce shown.

The statements quoted above and agthers Ln the application

. {ses pages 55, £3-84) and in The verifled atatementa of witnesaes
¥enk, Donahue and Illg provide assurances that adverse impacts on
employees would be short rum and confined to a few locatlons, and
that employees who would become surplus would he covered by
protective benefita.

EN alleges that the statements of Mr. Illg, when viewed in
context, clearly refer anly to rallroad employees, not to motor
car=iar employess of BN Transpert, and that there 13 no evidence
‘n the merger record that employees of BN Transpart were gilven
any assurances regarding Job gecurity or labor protective
conditions. It states that a ceview of the record shows that no
afficer of BN Transpert submitted tastimony i the mergevr
proceeding, and concludes that BN Transport was simply not
involved.

These arguments are not compellling, The many general
refarences to minimal impact cn employees gave BN Transport
employess a reasonable basls to expect that they would not e
adversely affected, or that if they were, they would be glven
adequate protestive beneflts. As a result, they dld not
partiecipate Iin the merger procesdinga heps to protect thelir
inte-ests, We believe That these eircumstances warsant the
exepaise of aur dlscretion ta grant o these employess the same
level of protecticn previcusly granted to rallroad employess.

BN 2lso alleges that it has been denied due process because
our prior de¢lsicn made dispcsitlve findings of fact without
giving notlce and an mpportunity teo submlt evidence. e
dlsagree. We simply have held that the employees of BN Transport
are members of a class entlitled to the level of proteactive
beneflts prescribed 1n that case for affected employess., We have
not found that any particular employes wazs adversely affectad, ar
that any adverse effect that might be alleged was the result of a
wrpansaction” direectly related to the merger and contrel
authorized in this proceeding. It 1s not necealary that en
employee be adversely affected %o pe included in a class of
protected employees. Inclusion in a class does not lead to
entitlement to protection until an employee has been adversely
aflected, and then cnly 1f the adverae effect 13 the resilt of a
"gransaction” directly related to the merger, control or other
-authorization.

We have made no rinal ruling_on the merits or clalms of any
employees, including petitioners.3/ This determination 1s an
1ssue for negoblation between the partles, or for binding
arbitration, as provided in the New York Doek ¢onditions, If
arbitration 1s held, BN will have ample opportunity in that Lorum
to argue questlons of causatﬁcn and other issues celating to the
me=~it3 of individual clalms.’/

Finally, EN has not identified any evidence which it wishes
to introduce, as regquired by our rules at 4y CFR 1115.3(c). BN
states only that "1t 1s essential that the parties thorougnhly

3/ And we make no such ruling here.

%/ Ses P.D. No, 28490 (Sub-No. 1), Atlantic Richrield Company and
Inaconda Company - Control -~ Butte, Anaconda and racific Rallway
Tompany and %coefe Val.ey Rallcgad Company (not printed), served

March &, 1388.

-3 -



Finance Docket No. 28533 (Sub=fo. 1)

=~ayiew the underlyling merger rscord and be permitted to submit
avidance on the threshoid issue of whether any . ., . assurances
were given to the BN Transpart employeea and whether such
employes=s could have reasonably relled on such assurances.”
However, EN has had ample spportunity to present evidence and
argument on these issues. Iis vague suggestion here does not
warrant further evidence,

The petitions to intervens filed by Local 174, Teamsters,
and Veiteh =tate that thaey desire to protect the rights ¢f the
intervening partles. However, individual claims should be
detarmined by the arbltration panel, net by the Commission. Sae
Walsk v. United States, 723 F.2¢ S70 (7th Cir. 1983). " We have
here made no findings on the merits of any individual eclalims,
Accordingly, these petitions will be denied as beyond our
Jurisdiction at this stage of the procseding.

This action will not significantly affect either the quality
of the human environment or energy conservatlon.

It 1s ordered:

1. The petition to reapen flled by Burlingtan Horthern
Railroad Company is denied.

2. The petitionms to intervene flled by Local 174,
Teamsters, and Veltch, are denled.

3, This decision i3 effectlve on August 7, 1988.

‘By the Commission, Chairman Gradison, Vice Chairman André,
Commissioners Sterrett, Simmons, and Lamboaley.

oo Noreta R. MeGee
(SEAL) Secretary
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