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The Ethics Committee of the State Bar Association of North Dakota
has addressed and discussed the questicns raised in your letter of
January 22, 1890.

As indicated when I spoke to you on the phone following the
Committee meeting, the Committee was of the opinion that there is
nothing in the Rules of Professicnal Responsibility which would
preclude you, as an individual, from running for the Legislature.
Membership in the Legislature, however, would have a direct impact
on your individual ability and your firm's ability to represent
clients before the Legislature and its committees. The Committee
would like to point out that the restrictions which would be
placed upon you as a legislator-lawyer may severely impact your
ability to represent the interest cf your constituency. If you
are obligated to disqualify yourself every time your firm is
representing a client for the Legislature or a committee, a
serious question would arise as te whether you are representing
the interest of the people who elected you. That is not really a
gquestion which falls under the North Dakota Code of Professional
Responsibility, but the Committee did want to point this out to
you because it may very well be a basis for public criticism.

Assuming that you run for the Legislature and are elected, it is
the opinicn of the Committee that your firm would be disgqualified
from lobbying the Legislature on behalf of clients unless there is
a constitutional or statutexy provision or legislative rule which
expressly or by necessary implication recognizes the propriety of
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a lawyer appearing before a Legislative committee, or otherwise
lobbying in the Legislature for a client where a member of his
firm or associate was at the time a member of the Legislature, or
where provision has been made permitting a mempber of the
Legislature to disqualify himself from voting on or participating
in the discussion of the matter involved. In essence, the
Committee's view corresponds with that taken by the American Bar
Association in its Ethics Opinions 296 and 306, copies of which
are enclosed. We also enclose a copy of the ABA Ethics COpinion
1087 which was issued in 1969 and reaffirms the concepts set out
in opinions 296 and 306.

As you can see from the enclosed ABA opinions, the first opinion
of the Committee issued in 1959, stated that the firm was actually
prohibited from lobbying a legislature or committee of the
legislature where a member of the firm was a member of the
legislature or committee. The ABA modified that opinion in 1962
indicating that the firm could represent clients before the
legisiature or committee as leng that there was a formally adopted
confiict of interest rule or provisicn in the constitution or
statute. We did do some checking as to whether or not North
Daketa does have a constitutional provision similar to that cited
in ABA Ethics Opinion 306. Former Article IV, Section 21 was
almost the mirror image of the Texas provisicon cited in opinion
306. That provision was repealed in 1286. To our knowledge it
was replaced with the improper influences section. We cannot find
a statutory provision dealing with a legislator's contlict of
interest problems. You will have to determine whether the
Legislature by rule has adopted some formal
disqualification/conflict of interest procedure. It is implicit
in the ABA opinicn that the rule must be formally adepted. If no
such legislative rule exists, then it would be the copinicn of the
Committee that your firm would be preciuded from lobbying the
Legislature and its committees if you are a member of the
Legislature.

The Committee would 1like to point out that if there is a
legislative rule which deces address how members of the Legislature
are to deal with conflicts which allows them to disgualify
themselves from the discussion and vote on a particular
legislative measure, it would be insufficient for you to simply
declare your conflict and then have the Legislature vote to allow
you to participate in the discussion and the vote. It was the
Committee's view that as a lawyer-legislater, once the conflict is
present, yocu may not partake in the discussion or vote even if
the Legislative body would vote to allow you to partake in the
discussion and vote. It is the Committee's opinion that you would
be absolutely prohibited from partaking in the discussion or vote
when a conflict arises. Of course, as indicated previously, this
does raise the gquestion of the duty you would owe to your
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constituents and how your self disqualification as a result of
your firm's lobbying efforts adversely affects your ability to
represent your constituents.

buring the Committee's deliberations, a guestion did arise as TO
whether the interpretation of the rules regarding professional
ethics under the old rules were equally applicable to the new
rules of professional responsibility which have been adopted in
North Dakota. We would refer you to Rule 3.9, North Dakota Rules
of Professional Conduct. Rule 3.9 addresses the situation of a
lawyer representing a client before non-adjudicative proceedings.
The comments to the Model Rules essentially indicated that a
lawyer appearing before a non-adjudicative body must conduct
himself as if he was appearing before an adjudicative tribunal. In
other words, your firm members would have to conduct themselves in
the same manner that they would deal with a court or
administrative agency-. As you are aware, if your firm was
involved in a situation where one of yocur partners was 2a judge,
i.e. municipal judge, the rest of the firm could not appear before
that judge to represent clients. In essence, that same rule
applies to your firms lobbying efforts on behalf of a client when
one of its members is a member of the Legislature. The comments
appear to Jindicate that the Mcdel Rules were not intended to
change the prior interpretations with respect to representing
cliente before non-adjudicative bodies. Consegquently, it is the
opinion of the Committee that the prohibitions recognized Dby the
ABA under the prior rules would be egqually applicable to your
firm's representing clients before the Legislature.

The Committee would also like to point out that if your firm
continues to represent individuals before the Legislature, it
would have to conduct its representation of the clients in accord
with the conflict of interest rules set forth in the North Dakota
Rules of Professional Conduct, Rules 1.7-1.10. This would
include limitaticn on the ability of yourself eas the lawyer-
legislator to share in any income derived from <the lobbying
efforts, Thus, vyour firm will have to study the Rules of
Professional Conduct closely to determine exactly how they are to
conduct themselves when appearing before the Legislature and how
their representation of client in lobbying efforts may impact you
as an individual member of the firm.

The Committee was of the opinion that there were numercus pitfalls
inherent in a situation where a lawyer is a member of the
Legislature and his firm also actively represents clients before
the Legislature. As indicated previously, it is important for
your firm to keep in mind Rule 8.4 dealing with professional
conduct. Specifically, 8.4(c) prohibits a lawyer from stating or
implying an ability to influence improperly a government agency or
official. The word "imply” used in 8.4(c) raises a problem
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because it certainly may be the clients perception that a firm in
which one of its members sits on the Legislature may have an
inside track to governmental agencies oxr officials. While we are
sure that would not be the case, what we are speaking about is the
"appearance of impropriety" which may arise. While the Committee
did not believe that Rule B8.4(c) should be interpreted to
absolutely prohibit the lawyer-legislater's firm £xom lebbying
the Legislature, you should keep this rule in mind as it will
require you and the firm to be ever vigilant with respect to the
appearance of impropriety which may arise from the situation.

This letter opinion is issued te you for advisory purposes cnly
and is not binding on you, the Court's of North Dakota, the
Disciplinary Board, Grievance Committees, oOr any other member of
the Bar of the State of North Dakota.

Sincerely,

A
fat A biped
Paul F. Richar

Chairman~Ethics Committee
State Bar Association of Neorth Dakota
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MEMEERS OF THE ABA HOUSE OF DELEGATES ACCERTING FEE
Jure 18, 19€3

vau have asked the following guesticon of the Committees:

115 it propor professional conmduct for a member of the House of
Delegates =f the Americarn Bar Accmciation to accept a fee, either
irdividually 2r as a partner of a law Tirm, Treom any imterescted groupg o
associaticn For lerdirg his inmfluence ard effurts to defeat or obtain the
passage =T any propasal pending before the House of Delepates?

The gpecific Carncon of Ethics imvolved is Carcn 6, which reads as Tollows:

' ADVERSE INFLUENCES AND CONFLICTING INTERESTS

it is the duty of a lawyer at the time af a retainer to discloseg To
the client all the circumstances of his relations to the partiss, and any
irnterest imw or cormection with the controversy, which might influence the
cliernt inm the selegtion of counssel.

It is unprofessiconal to reoresent conflicting interesteg, exce2ot by
express consent of altl corcerved given after a full disclasure of the
Facts., Within the neaning of this Canong & lawyer reoresents contlicting
imterests when, in behalf of one client, it is his cduty to contend for that
which duty to another client requires him o Soppose.

The obligation to vepresent the clisnt with undivided fidelity and not
tm divulge his seerets o confidences forbids alsc the subsegquent
acceptance of retairners oOF employment from others in matters adversely
affecting any interest of the elient with respect to which confidence has
been repased.’

In order to determine whether or nof there is any conflict of interest in
this matter it is important to examine carefully the pesiticn of a member =34
the House of Delepates in the structure of the American Bar Asscociation.

Tha fmerican Bar Asscciatian is an association of lawyers having as its
objects the following:

*. . . to uphold and defend the Cemstitution of the United States and
maintain representative goverrnmerti fo advarnce the science of
Jurisprudence; to oromote the administration of Justice, and the urniformity
of legislation and of judicial decizsions threughout the naticrm; to uphold
the hornor of the profession of law; to apply its Hnowledge and experience
in the field of the law to the promoticon of the public good; to engourage
cerdial irtercourse among the members of the PAmerican Bari and o correlate
and promotes such activities of the bar crganizations in the nationm and in
the respective states as are within these objects, in the interest of the
legal oraovession arnd of the publie.?

The full power of the Asscciation igs vested in the Howuse oF Delegates.
Article VI, Sectiocn I of %the pecociationts Constitution reads as Tollows:

' Comtrol and Administration of Asscciation. The comtro. and
administration of the Association amall be vested in a House of Delegates

COPYRIGHT (C) 1990 AMERICAN BAR ASSOCIATION
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represertative of the orofession of the law in tne United States, subjecs

tm refererdum pursuant to the provisions of Section I of this Article.?

The Houss consists oF oerscns selsctad inm different ways anc reprasenting

Farent constituercies. Some memosrs are slected by the American Sar
Associatisr membave in each =tate and the constituency of these members is the
total membership of the Americarn Bar in That particuelar state. Some mempers
are selected by state bar associations. Their carmstituency is the membevsnip
of thHe =tats bar assaciation. Some members are selected by lcocal bar
asscciations. Their constituency is the membership of the local bar
associatiom. Some members are selacted by the assembly of the RAmerican Bar
Fssociation. Their morstituency is the membership of the ARssociaticon as a
whole., Tome members ars ex—officio mempers by virtusg oFf thelr positiorn with
goverrment or with affiliated associations. Their constituency is the
memoership of the particular affiliated srparndization or the povernment.

Ir mach instance the irdividual member reoresents a particular comstituency
as evidevcsd by Rule IV-E, readirp, ’Zach Delegate shall se2 that the substarnce
of the proceedimgs at sach meeting of the House is reported to the orgarnization
which he reoresents.’ (Italics added)

The guestiorns Dresented Py this inguiry are these: (13 Iz there conflict
af irterest For a member of the House to accent a fee from am interested groud
=y associaticw for lending hig influencs and 2fforts to defeat o abtain the
passape =f ary prooosal pending before the House of Delepates? (2) Would if
make any differewce if the particular member did not receive the fee, but his
partrer in the practice of law did? (3) If there iz a comflict of interest,
ig there ary acprooriate acticm that could be taken to prevent the conflict o7
intersest? Is there armv aporooriate action that couwid be taken o prevent the
conflict from being impropesr and a violation of the Canons of Ethics?

Canflict of Inmterest. The prablem in context is this: Fact 1. A member

the House is selected {(elected or acoeinted or ex—officic) by a certicular
_srnstituercy by the Rules of the Houwse to represent that coernstitugney and
exevrcise his best judoment in voting on and in persuasion pertairing to matters
coming before the House. Fact 2 Sueh a wembers o his partrer, accepts a fee
ard represents this cliemt so far as to influence other members =f the House to
aFfect the vote on a matter befeore the House in a way favorable to that client.

Query: Is the sbligatison to the Assaciation and to his constituency to
exErcise his best efferis in an independent way o an their behalf in conflict
with the added wbligatiew to the orivate client?

We could find rno opiniorns sguarely in point. The closest Obiwmions as to
whather ar rot a conflict exists are those dealing with the analogous cases of
legislative bodies. The Housz of Delepates in a great many ways is the
legislative bogy of the Asscoiation. This Commitites has spokern s number of
times on the confliet of interest problems arising out of lawyers in state
legislatures. These have some bearing. Twz are of sxtracrdirnary importance:

Formal Opinicom 296 held that it was not proper for & nemper of a law Firm
to apogar hefore a lagislative commitice while a member oaf the firm 12 serving
in the legislature. irn so holding, the Committee relied upon Carnon 32,
condemning efforts by powsrful clientg to reneive more thanm they are entitled
to from a fair consideration of the problem. This mapiricon was amplitieo in
arcother particular in Formal Opiviow 306 which will pe discussed later. Formal
Opinior 896 squarely holds that there is a conflict of interest uncer the facts

CORYRIGHT (CY 1990 AMERICAN BRR ASSOCIATION
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dessribed. The Opinion alsc scuarely nolds that members of law firms are i as

much cenflict in this case as is the legislator hims=21lf. We camclude that

+ are iz a canflict in the situation cescribed regardless of whether the
recertation was by the memper of $he House, personaily, o by a member 2

ais Firm. .

Waiver of Conflict by Disclosure or Cornsent. Could somethino be done EBo
make the confliet orme that is rmot a vicolation of the profession’s ethical
stardards? The Carcn iteelf is based upon the concepnt that there 13 no
viclation whern thers has beern consent after Tull disclesure. The Canon enjcins
reprasentation excent by SXDress COnNSeENT withh Ffull disclosure if a conflict
ExXists.

The legisiative cases point up the difficulty =r impossibility of ootaiming
consert whew & persan represents on orne hand & Sroad constituercy and why the
Opirions of this Commitiece have for marny y=ars very cloasely circumseribed
persons who were employed by the public from obtaining any consent to a2 waiver
af the conflict of interest provisicon o Trom cbtaiming any benetTit fraom
complete disclosure. This was what the Committes was somaking to in its
Opinicn SOE. in this dpinion the Committee wmodified that flat proscription of
Frarmal Ooimion 296 and held that a comstitutional. statutory provision, or
legislative rule which sxpressly or oy recsssary implication recoognizes the
propriety of a lawyer appearing befsr2 legislative committees or otherwise
labbyirg irm the legislature for & client, where a memper oT his firm oF
ssscciate was at the time a member af the legislature, or where there was &
proavision permitting & membher of the legislature to gisqualify himself from
vobing on or participating in the discussien of the matter invelved wionld
comstitute consernt on the part of the public cometituency and resolve tne
cornflict of interest. In other words. the Committee recogrized the legislature
iteself acting ir behalf of the punlic comstituency either by its own rules or

s ponstitution of the state could provide a tyoe of advarced waiver by
_rmittirg & person to disgualify himself Fram participation in the decision.

An examirnation of the rules of the House of Delegates discloses ro effort
o the part of the Hzuse tao make cuch special provisions to take care of the
cemFlimt or provide a walver. in fact., the House of Delepates ritles
specifically recognize that the person who sits inm the House represents his
comnstituercy. O waiver would have to come from that const ituerncy.

it could be argued that & law partiner =F a Howse member should be permitisd
to act as a lawyer faor or on behalf af any propesal before the House and accept
fees for such represertaticm and So be absolved af any coanflict of interest by
full disclosure of the name of the client and the position the client desires
him to take. It might be supgested that in such a case the House shodld also
prohibit the member of the House Trom vobting. 1¥ there were established rules
teo this effect subseguernt action in accordarnce with the rules would be proper
but the wisdom of such rules would be doubiful and the comstituenrncy of the
delepate would be deorived of his independert Judoment on the matter. We can
gee ro Justification of rules permitting the House member himsels to advocate
positions on betalf of a client for a Tee. )

Yeour Committee believes that in the absence of such rules a person in the
House =f Delegates represents somebody whe Ras rnot consented and wha at the
time of his selectiaon had no notice of the opportunity on the bart af the
member to disclose and represent privase interests. Sueh a member represents

COPYRIGHT (C) 1990 AMERICAN BRR ASSCCIATICN
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either the mambers of the local bar associatian, the members of the state bar
associaticn, the members of the American Rar fssociation located in a given
state, the total body of the American Har Association, or the members of some
‘her agency in the House. They arg the persons wha, by selectirng him to the

ouse, reguested the lawyer member of the Heuse to exercise his best
indeserdent judgment on matters before the House. Ary time the exercise of
that independent jJudgment is to be made by a person who is also an advocate nf
a position as a lawyer on behalf of a client, a conflict exists. Unless there
is a censernt by both sides of this conflict, the action of participatimng as an
advacate, while a member of the House, is wunethical. We krnow of no way in
which it i= possible to obtain a consent from most of the persons reoresented
by members of the House and therefore would say that it is very unlikely that
this would be possible.

1f the fAmerican Bar Asseciaticon were to adapt oravisions providing that
when a person had anm interest, because his partrer represernted & client, as to
any matter before the House, he should disclmse this fact to the House and not
vote thereon, the rule of Formal Ooindon ZGE woauld hold that the appocintment or
calectiorn of such perssn to the House under these eircumstances when this
pravision was in effect would comstitute consent of his conmstituency and wionld
eliminate the guestien of conflict, praovided that he raised the guestion,
disclicesd his interest and did wot vote upon the measure. We carmot approve
cormduct in which the House member himself represerts private clients before the
Heuse for a fee and we do not thimk that House rules could cure the conflict.
Opirnicon 206 also holds that without siuch a provision in the rules the mere
discicsure by the lawyer of the eonflict and his voluntary refusal to
participate in the action of the body wouwld mnot be sufficient ta meet the
reguirenent of Carnon 6. This, without a prevision in the rules as the Opinton
points owut, would be an abdicatiom oF ore of bis functions as a member -f the
nuse.

Therefore, it seems to the Committese that the questions propounded irngicate
grat in each irnstance there is & conflict of interest and this conflict could
riot be elimirated by disclosure.

American Bar Association
ABRA Imformal Op. 1087
END OF DOCUMENT
COPYRIGHT (C) 1330 AMERICAN BAR ASSOCIATION
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January 26, 1990

peax dENEEENGG

RE: Request for Opinion Dated January 22, 1850

The FEthics Committee met and discussed your January 22, 1580,
request for opinion. The Committee could not come to a decision
without deing further research into the issue. The Committee is
in the process of conducting additional research and will take up
the request for opinion again on February 6, 1890.

If you would like to discuss this further in the interim, do not
hesitate to give me a call.

Very truly yours,

SERKLAND, LUNDBERG, ERICKSON,
MARCIL & McLEAN, LTD.,

Ao fhid

Paul F. Richard

PFR/tmn
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Mr. Paul Richard TELECQPIED
Attorney at Law

P.0O. Box 6017

Fargo, ND 58108

Dear Mr. Richard:

In re Legislative Proposal

As we have discussed, I would like to solicit an advisory opinion
from the Ethice Committee regarding my plan tc run for the North
Dakota Legislative Assembly, more particularly, the House of
Representatives. The factual situation would be as follows:

1. I would become an elected member of the House of
Representatives.

2. My law firm would be engaged from time to time to
follow an occasional bill before the legislature or to make an
appearance before a committee on such a bill.

3. I would not participate on the committee hearing the
bill, nor would I sponsor such legislation or actively lobby for
or against such legislation.

4. For any such bill which comes before the House for a
vote, I would, under House rules, declare the potential conflict,
at which time the chamber would vote to determine whether I would
be permitted to vote.

Under such circumstances, would the North Dakota Rules of Profes-
sional Responsibility prevent me from serving as a member of the
North Dakota Legislative Assembly?

Our district caucus take place on February 12, 1990 and therefore
time is of some importance in this matter. I would be much
obliged for prompt consideration of this guestion.

If your group has any guestions at all regarding the circum-
stances of this matter, 1 would be pleased to respond.

Respectt 0

jfv



