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The Ethics Committee of the State Bar Association of North Dakota
has addressed and discussed the question vraised in you letter of
April 18, 1990.

Your gquestion was whether the county court as a result of the
Legislature's enactment of N.D. Cent. Code §40-18-15.1 comes
within the definiticn of nin the jurisdiction in which the lawyer
holds the prosecutorial appointment”, as set forth in Rule
1.8(3) (1), Rules of Proiessional Conduct, which would preclunde one
who is a city prosecutor from defending those persons charged in
county couxt with violations of state statutes? It is the opinion
of the Committee that N.D. cent. Code §40-18-15.1 does extend the
reach of Rule 1.8(3)(1). Conseguently, the individual holding the
prosecutorial appointment for the city could not defend cases in
county court where the individual is expected tO prosecute Ccity
cases which are +ransferred to county court.

1T should point out that che Committee was of the view that the
contract with the city could exclude any obligation to prosecute
the cases which are <ransferred to the county couxrt pursuant to

§40-18~15.1. The statute does appear to contemplate that the
city could contract with the county to prosecute those particular
cases. 1f those Cases WETe excluded from the appointment as

municipal attorney, then the Committee does not feel that there
would pe a prchibition for the municipal attorney O defaend cases
in county court in regard to defendants charged with violating
gtate or county ordinances/statutes.
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1 would like to point out that the foregoing opinion was not a
unanimous decision of the Committee but a majority of the
Committee members present concurred in the opinion. additional
research on the issue is peing conducted. if for some reascn the
research causes the Committee 1o alter its opinion, you will be
informed at that time.

This letter opinion is jssued to you for advisory purpeses only
and is not binding on Yyou, the Court's of North Dakota, the
Disciplinary Board, Grievance Committees, ©Or any other member of
the Bar of the State of Nerth Dakota.

i;z;erely, ;
paul F. Richard

Chairman-Ethics Committee
State Bar Association of North Dakota
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april 18,

Mpr, Paul F. Rishard
Attorney &% Lavw
2os5% Office BoX 5017
Tapgo, North Dakosa £81C8
Ngar ¥r. %ighard:
Thara 13 2 possibility =wa7 g Mmamoer of sur firm may be appoi.ted
as & municipsl attarnay. gmguld that sesul, apur office srhen would
nandle =h3 prosecu:ion ~& pzses In sunicipel gourt,

sppanily tne mempers of oul firz de eriminal defenseé woerk in
county court and distirict eayrs ¢a nanalf cf fee sayling clients,
and alzc o nenaL? of indlgent defendants when pilther tha pounty
judge o aiszpict judge finds i% nece3sary s appoint an attorney,
Zule 1.8(3) of the Furses &f srofassionac ronduct and the Cemment
cherets make {t guita olear that "a part-time munioipal prosecis-
copt may defand "perscn(s) ararged wita orime to L@ tried in
ancther court...". A3 tna Rule I8 g-ated, 10 prohiblts defenae
1ip the jupladiction in which thae lawyer halds %the prcsecut:rial

appointment".

When cefandants in punicipal court want a jury tpial, thaey nhave
thair cases spansferred LC county court purguant ts N.D.C.C.
§40~18=15.1 in which cases *ha oity prevides the prosecuting
attorney., Therefore, o0 =mgge gsegasions the municipal progecutar
will ©Te proesecuting municlipal Cases {n tha county court, Shough
acting a8 munisipal attarngy. {This weuld also gcgur cn municipal
court appeaals P county oourt uncer ¥.D.C.C. §40-18~19.)

Qur guestion then 14 geering 2an atnios opinicn frop your committee
«hen is "Does tne county aourt as a reaault of ®.D.C.C. §10-18215.1
coma within the definition of 1in the 3urisdiction tn which the
Lawyer holds the proseeutorial appointment‘, thus precluding one
gno is a eity proseculsr from dafanding thoge persons gharged in
counyy court with erimes DY tne atate's artorney's office for
vioclation of state aratutes?t Quite obviously, & ¢ity prosecutel
gouldn't defend 2 person in county court fer vioclating a city
ardinance, and our queation appiles only to those parson? charged
with violating gtate atarutes.,
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v, appears ro us “hab tha Rule coes not prcnibit a aunicipal
rosecut o fren defending arimasg oharged BY wh £

n councy ot gistriet aourt a8 W2 A53une tne 1
«a B110W gunicipal attcrneys ¢g practice tn th
particularily ip the 18383 papuloud areas 97 ©
are {ev a=sorreydy ang cherefors cpan the ecu

re under some gwmort
{ptee’s respense as

+
tize con:ra:nts and wou

Thank YOu-
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On June 14,
request

research,
opinion.
opinion

I1f you have any questions concerning this,

us a call.

Sincerely,

raul F. Richard

1280,
for opinion dated april
the Committee
accordingly,
jssued to you on May 9,

the Bthics Committee further considered your
18, 1890. After additicnal
has found no basis to change its original
the Ethics Committee will stand by the
1990.

do not hesitate to give

Chajirman-Ethics Committee
State Bar association of North Dakota

ccs

sherry King



