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EDITOR'S NOTE

This is the second “Bench and Ber” imue publishad by the

Nerth Dakote Lew Review. The purpose of the Benich and Bar is
ko ereate a forum for professionals bo exchange thoughts, exper-

iences, end concerns zbuut issues of Importance to the Nerin
Dakota legal community. .

In order to facilitate this exohange, the Review will Sn&%.wn
for publicetion letters or other correspondence  written n
respanse to the bsues addressed in tha Bench wﬂm..uﬁ. These
responses will ke published in a “Correspondence” section of
{s3ues following the Bench and Bar. We ook forward te your

subrnissions
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Lawger Misconduct, ' The Ethics Committee stated that if a law-
Man hat the requisite knowledge of a ropeortable viclation of
o mother lawyer but dees not report the viclation, the failare to

report the violation i, in itself, a reportable violation.!®® The Bth-

ics Committes s also of the opinion that if a violation is within the

scops of Ruls 8.2, and ths knowledgs of the viclatien becornes

known to judges and lawyers while al a court proceeding, the
reporting of the violatioe may not be postponed until the comple-
tion of the procesding.**® The Commitiee also suggests that the
lawyer who reports the vinlation will be subject ta senctions if the
reported conduct was not a violation and should not have been
reported,**® However, If a lawyer reportt a violation, and there
are other Jawyers and judges who know of the sams violation
within the scops of Rule 8.3 but who do not report the violation,
the othar lawyers and jirdges may ba in vielaton of the Rale 19% 1t
[s important, therefore, to be able to ascertain what constitutey a
viglation of Rule 4.3 and to report the viokation, sven if the viols
tion may have been reporied by ancther party, 1'%

Larry Schafar

BFRKILAND LA FARGO

103, Farmai Gpinfon 48, rupre note 40, ak 7 (the apinien la dwued for sdy purpoass
nly and ir nex Hﬁvﬂnaﬂﬁos%ﬂ E..mv it oy
104 Id. The wmahals ko be wred when evaluxting whethar a violation should be
[neparted has four slops: (1) whethar thers i actusl knowriedge of 4 violitios or fathure to
weport & ..E._hmo:.“.—m. whether the knowledge of ths vialaton or the fGilue to ce the
W.—o_wuos raiset & fubsbacstlal gueskion as ta the lrwpes's rna.-ﬂ.lﬂ.ﬁniﬂrg- or Nimeet 12
lawyer in cthet rerpacts; (1) whether tha koowledge of vicktion or tha fedurs o
eport the vielution ralsse § iubelaatial questicn thak depends, in part, ot the seTicumes of
%!., wigltion; and (4) whether the sonfdentility e (Rus 1.6} appliss snd therafone
v ‘_.am_m.wnun., M.a reporting of the vicdetion or the Riure to repart 2 vialation, fd.
105, X, Nerth Dakota RBule of Diclplinery Proceduors 28z} provides for an sbeoleie
~hrivilege f and when compiuints gy swbwaltted la E-ﬁm“&-l‘ howrd. HDA
Ww_ 108, ..WwM.W._“ Wﬂﬂ.& L] 7
n AP, supra nate 40, .
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LAWYERS AS THE POLICE OF THEIR QWY FROFESSION:
RULE 8.3 AND THE DUTY TO REFORT

PAuL F. BicHAuMD?

The duty of & lawyer ta report certain professional miseonduet

&ar ey R T2

of anather attorney or judge i an integral part of the obligetlon ef
every licensed attorney to pelice the profession, Since the publice-
ton of the Hlinois Supreme Couxt’s devisien in fo re Himmel,'
there has heen an increased interest in the extent of the obligation
impesed by Rule §.3, The following discussion will examine Rule
3.3 and discuss the dilemma experienced by lawyers when faced
with gnother lawyer’s or judge’s misconduct.

1 WHAT DOES RULE &3 REQUIRE?

Rule 8.3 imposes upon each attorney and judge the obligation
to police their own profession. The ebligation nposed 3. Hije 8,3
choud be viewed as being no different than the obligation of the
profession to assure that individuals admitied to practice law in
the State of North Dakota ara competent end meet basic HEH
muem requirements for admission te practice. Through the EH.E.
sion to Practies Rules, it is lawyers end judges who debermine
which individuals will be permitted to practice law in the State.
Through the admission process, the profession strives to determine
which individuals will practice law ethically and competently.

Just like any other initfal interview or assessment process, the
pracedures and protections aforded by the Adrnission to Practice
Rules carmot protect the public from unethical or ncompetent
shorneys after admission to the Bar. The Morth Dakota m&ﬁ. of
Professional Conduct guide attorneys with respect to their etixral
obligations once they are admitted to practice law in the State.
Onea zn individugl is edmitted to practice, Rule 8.3 picks up
whers the Admission to Practice Rules leave off. That is, mﬁn.ﬁ
attorneys are involved in the assessment of the new lawyer pricr
to sdmission, Rule 83 iroposas upan each licensed mzuo.qu..ﬁm
judge the obligation to police the profession and assurs thet indi-
viduals licensed ko practies law continue to achere to the require-

. lJaw Erm of Jurkd Lundberg, Erfekson, Marcil & MoLesn, Lid.,
g.ﬂﬂﬂmﬂn__:prﬂﬁw ., 197§, E....me.& of N Calmty, Membar of the mrmm%ﬂ
Amoeistion of North Dulots Sthies Commitbes 1A86 to presemt Dﬁanw-."w 1989 10
presentl  Oplnions expraved we his owa and oot necesssrly " o Ethies
Comiltian or individus] memban tersol.

1. L85 T % 531, 533 N2 T9O (1698).
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ments of the Rules of Professional Condugt. Rule 8.3 provides as
follows:

{a) A lawyer having knowledge that another lawyer has
committed & viclation of these Rules that raises a substan-
tinl questicn s tc that lawyer's honesty, tnastworthiness,
or Iiness as a lzwyer in other regpects shaii iniiiste pro-
ceedings under the North Dakots Rules of Disciplinary
Procedure.

(by A lawyer having knowledge that g judge has commit-
ted a violaton of the Nortk Dakota Hules of Judieial Con-
duct that ralges o substantial question as io the hudge's
honesty, oustworthiness, or Giness for judicial offiee in
other respects shall inftiats proceedings under the Hules
of the North Dakote Judictal Conduct Commission.
{c} This Bule does not require disciosurs of infermation
protected by Rule 1.8

The term “knowledge,” as used in Rule 8.3, denoles actusl knewl-
edge of the fact in question” The Rules of Professional Cenduoot
provids that a persons “mowledge” mey be inferred from the
person’s conduct under the civoumstances.t The duty to rapert a
violation of the Rules of Professional Conduct under Rule §.2 may
be applicable to an isolated viclation of the RAules, Reporting is
particularly important in situations whara the victlm of the mis-
conduct is unlikely to discover the offense.®

It i importsnt to recognize that Rule 8.3 does not require the
reporting of every violation of the Rules of Professionsl Conduoct of
whizch a lawyer has knowledge. Bule 8.3 requires & lawyer o exer-
cise independent judgment in each sifuation for purposes of mak-
ing & determination of whether or ot a lmown viclation must be
reported, Once a lawyer has actual knowledge of a violation by
w:om.wm_. lawyer of the Rules of Professfonal Cenduct, or 2 violzton
by a jodge of the North Dakota Rules of Judicial Conduct, the law-
yer must exercls independent zdgment a8 to whether the viola-
Hon raises a “substantiel question™ es to that person’s “honesty,
trustworthiness, or ftness” a5 a Jawyer or judge. As noted in the
comments to Rule 8.3, the issae of “[w]hether a viclation is ‘qub-
stantial’ depends on the sericusness of the pessible offense and net

h.._ D, Rurrs oF ProFassionat ConnueT Role 0.5 1106800,
E_.U. RULES OF PRoFEssIoNaL. CONDUGT Teimioalogy (19980).

&
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16891] LAWYERS AND DUTY TO REBORT are
the quantum of evidenes of which the lawyer iseware.”® The obll-

to report 4 violation of the Rules of Professional Conduct

inder Tuls 8.3 is limited “to those offenses that a self-regulating
profession must vigorously endeavar to oravent.””

Once a lawyer determines that another lawyer or judge has

violated the Rules of Protassional Conduct or the North Dakota

Rules of Judiciai Conduct within tho meaning of Rule 8.3, the law-

yer mast also determine whether the reporting of the violation i3
excused under Rule 8.3(c}. The reporfing requirernent under Rule
g 3 is limited by the Eule 1.€ requirement that a lawyer nat Teveal
o use miormation to the disadvantage of 2 client, except when
required or permitted by Hule 185 The Ethirs Committes for the
Stake Bar Association of North Dakote has noted that:

“The reporting obllgation of MR 8.3(a) ia nerrower than

the Code’s DR, 1-103(4A) in one rmaterisl way. The confi-

dantiality rule extends to all “informaticn relatirg to rep-

resentation of a client,” the ouly relevant exception being

that For “disclosures imoledly suthorized to cxrry out the

representation.” Thus, reporting is foreclosed if it wonld

aatail revelation of any cliest inFormation, whether or not

the tevelation would prejudice o client’s inkerests.

Heporting under Rule &.3{a), therefore, is required only

when (1) to do so would gtBrmatively advince a client's

interest; or () reporting would not invalve revelation of

any information relating to the representation of 1

client.™
OF course, disclosure of cllent information i permitted if the client
consents.}® As noted in the commants to Rule 8.3, if o lawyer is
excused from repocting 3 violation of the Rcles of Professicnal
Conduet on the besis of Eule 16, the lawyer “should encourage
the client to consent to disclosure where prosecution would ot
enbstantially prejudice the client’s interssts."t! Onca the lawyer
having knowledge of the violation of the Rules of Professional
Conduct or the North Dakota Rules of Judicial Conduct ha: mede
the determination that the violatior: oonititutss & reportable event

- g K.
it M
5. M.I. RULES 0F PROFESSIONAL ConoucT Role 83 {19800 .
& Elote Bay Asnciation of Nerth Duketa [SBANDY Comen. on Profeiond Ethicw,
Formsl Op. 42 (1090) ﬂmﬁmﬂﬁﬂhu}:, WoDEaN L Brres 685 (1526} apd State

Rer of Wirconuin U, X
10. N.D. RuLES OF PROFESFIONAL CaNDUCT Buls LS(b}{L990).

11. N.D. RULEs oF PROPESHIONAL ConoucT Bule 8.3 comment (16504
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and is not excused, the Ruls does nok appear (0 permit the lawyer
to postpone the reporting *®

IL IS THE FAILURE TO REPORT AN EVENT THAT
WOULD BE CONSIDEHED REPORTABLE UNDER
RULE &3 A BASIS FOR DISCIPLINARY ACTION
AGATNST THE NONREPCRTING ATTORNEY OR
JUDGE?

An additional dilemma foced by Jawyers or judges who have
lmowledge of a reportable viclation under Rule 8.3, and who are
not excused from reporting the vielution under Rule 1.6, is the
issus of whather their failure to make the report may serve a3 &
banls for disciplinery acHon against them. During their ceresrs,
some practicing lewyers or Judges will be faced with an issue of
whether there & an obligation o report another lawver's or
Judge’s misconduct, As In sy situation, there is & wide spsctrum
of poxsible scenarios that might be reportable under Rule £3. On
the cae end of the spectrum will be violations that any lawver or
judge weuld clearly conclude to be reportable under the Hule
(e.g., thelt of cilent funds), On the other end will bs those viola-
tions for which there is no obligation to report. Unfoctunately,
there are a largs number of viclations that will fall in the middla.
Ag indicated, each situation wilk have to be indspendently ascessad
by the lawyer or judge, end o judgment call mads as to whether
the situation fils within tha reach of those violabtions that are
reportable under the Rule,

When a lawyer ar judge makes the determination that a viols-
tion i tepotiable under Rule 8.3, does ho or she faco the passibility
of 4 disciplinary aedion for failure to make a report? Probably the
most publicized case on this point is v re Himme!.\3 Himme!
involved g situation in which James H. Himmel, a lawyaer licensed
in Nlinois, was swspended fram prastice for one year by the Hlinais
Supreme Court for falling to report another atorneyh
miscondact. 4

Although Himmel argued that he was excused from reporting
the attorney’s misconduct because his cent had done so, the court
egncludad that Himmel's obligation to roport could not be excused
on tha basia that his client hed made & report.’® In addition, the

12 §8AND Corun va Professional Ethies, Formal Gp. 42 {2980),

43, 125 1l 2d 531, 533 MK 2d 7O {1988), Il
14. fo re Himmel, 128 I, &< 531, 503 W.E2d 700 (1988}

15, & et . 533 NE.24 Wk 752
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court analyzed the information and the circumstacces aurrsund-
ing the fafiure to report the former attorney’s misconduct and con-
cluded that the failure bo report wes not excused on tha besis that
the information was privileged.®® Thus, the Hfmme! court recog-
nizad that the duby to repart it excused in situations whers it
would require disclosure of privileged information.

The Mimmasl court went ¢n to conclude thet, in light of the
fact that Himmed possessed unprivileged knowledge of ths former
attorney’s conversion of client funds, which is a reportakle viola-
tion of the Rules, the fallure te repart such misconduct was itself a
violation of the Code of Professional Responsibility. In a recent
case, the Appellste Court of Tllinais cited Hfmme! and went on to
state the following with respect to the obligation of lawyers to
polics the profession: :

‘Lawyers glso must assist in the-policing of lawyer mizocn-
duct. The vigilance of the bax in preventing aad, where
required, reporing misconduct can be & formidable
deterrent to such misconduct, and & key to maintaining
public conbBdenes in the integrity of the profession 8z a
whole in tha face of the egregious ntisconduct of a few.”

it is uncertzin whether Nitamsi weunld be followed by the
North Dakota Supreme Court if the same situation arose in this
state. The case, however, does demonstrabe 2 altustion in which
an attorney with knowledge of what most lawyers would consider
to be a clear violation of the Rules of Professional Conduct which
rafses a subatantial question as to the violating attorney’s honesty,
trustworthiness, and fitness as a lawyer, falled ta report the rnis-
conduct and thea faced disciplinary action for his faflure to abide
by tha duty to report obligation.

-1t Is important to note that Himmei involved the interpreta-
tion of the flinofs Ethies Code, This cods was modeled after the
ABA’s former Mode! Code of Professional Respensibility, which
had broad requirements for the reporting of misconduct of other
lawyers in cases where the information wag unprivileged. Under
the newer ABA Model Roles of Professional Conduct, after which
the North Dakota Rules are patterned, & lawyer Is required to
report misconduet cf other lawyers which “ralsas substantal ques-
tioms as to the lawyer's honesty, trustworthiness, or Biness and Iy

14, fd. st ., 530 NEOd ot 70286
11, Weber v. Cueto, 200 Ji, App. 3d 838, _, 588 N.E.2d 513, 18 (1681) {quoting ILL.
RULES OF PROFSMIaRAL CONDUCT Fraamble (1950}
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not protected by Ruie 1,6,"'® Despite the difference between the
Rule and the Madel Code, however, it would seem that the theft
of elient funds weuld be raportabls under both the Rules and the
Mode) Coda,

The Himmsl cese demonstrates what could happen in a stya-
tion in which an attorney fails to report another attorney's viola-
Yon of the Rules of Professional Conduet. Clearly, the disaiplinary
action taken against the nonreporting attorney will be depandent
upon the clreumstances of each case. It would seem that the sns-
pension from prectics for one year was a rathar harsh punishrent
for Himmael's failare to report under the facts of the case. In Boy
event, fimmel serves es a reminder ta North Dakots practicing
M”Mnmsmﬁ of thelr obligations under the Rules of Professional

uct.

378 NorTH DigoTa Liw REViEW

HI. DOES SELF-REGULATION WCRK?

Following the Himmal decision, Blinefs lawyers scrambled to
report the misdeeds of their fellow Jawvers, I the fve months
after Himmel was suspended, the [liineis Attorney Registration
ard Disciplinary Comnmission recatved 331 complaints under the
“whistle-blowing rule.”® Obviously, the E#mmel? dacision shook
up the Mlinols Bar, In North Dekota, the perceantage of disciplis
nary complaints filed by attorneys and judges, compared to corn-
piaints from conlawyers and judges, is relatively low. In 1588,
approximately 18 out of 114 complaints were filed by lawyers or
judges, and in 1980 the number was approximately 8 out of 150
compieints. ™ Presumably, most North Dukota lawyers would nat
have difficulty making 4 report # the violation by another attornay
clearly fall within the reach of Rule 83, Such self-regulation is
clearly important to the pramotion of the ethics of the profession,
snd lawyers are in the best position bo essess \whether the conduct
of another attorney or judge fatle to meet the expectations of the
profession,

The more diffcult exss arises in those situstions in which an
atternay must determine whether or not another lawyer is provid-
ing “competent representation to a client.™ Rule 1Y of the Nesth
Dakota Rules of Professionsl Conduet indjcstes that competent

representation requires the legal knowlsdge, skill, thoroughness

13. MoDEL RULES OY PROFESSIGNAL OONRUCT Ruia 8.3 (158
19, Marootte, Y Duty 6 Inforn, ABA [QUANAL, BMay 1845, m.w 17-18. [
20, Letter from Vivisa Berg, Dieiplirsry Couneat, Duciplinary Board of the Morth

Dakots Supraane Coust {Apri] 15, lag)

T S 3 T gt TR il %i‘ﬁ?ﬁ’m i
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and preparation ressenably necessary for the representation
undertaken by the lawyer.®' The comments ta Rale 1.1 indicate
that “fe}Jompetent handling of a particular matter includes ingquiry
into and analysis of the factuel and legal elements of the preblem,
and use of methods end peoceduras rmeeting the standards of com.
petent precttieners, It also inclodes adequate preparation.’ = I
is difioult to determine whether disciplinery proceedings sheoudd
be commenced xguinst ancthor lawyer due to his or her lack of
preparation. The lawyer may have specifir knowledge of an ingi-
dent or genera] loowledge through other lawyers or judges that a
particular attormey routinely fails to make an adequate inguiry
into or enelysis of the factugl and legal elements of 2 problem and
generally lacks adequate preparation fer the cases he or she under-
takes. At what point ancther attorney’s repeated lack of prepara-
tion becomes reportable under Rule 8.3 i a difcult quastion to
unswer. .
Da lawyers or judges in Nozth Dakotz have an obligation to
report such lack of preparation? Clearly, if the repeated lack of
preparation rafses e suhstantial guestion as to the finess of the law-
yer to practice law, it is reportable under Bule 8.3. Bule 8.3 is
designed to protect the public from lawyers and judges whese
honesty, trustworthiness or Gtness is in question. Presummably, at
some point the knowledge possessed by lawyers or judges regard-
ing snother attorney's lack of preparstion and competence,
defined by the Rules of Professionel Conduct, must be reported if
the purpose of the Rule is to be accomplished. For that matter,
lawyers and judges are in the best posilion ta make the assessment
of whether or not another lawyer practices law competently,
Another dilemuns fecing attorneys and judges under Ruls 83
is the conflict between the cbligation of attomeys to report judges
and the cbligation of judges to report attorneys. This situation
would maost often arise in specific cases pending hafore a judge in
which either the atterney believes the presiding judgs has violated
the North Dakota Rules of Judicial Conduct, or the judge halieves
the attorney has violated the North Dekota Rules of Professionsl
Conduct. Unless the reporting is excwed wmnder Rule 1.6, the
knowledge of a reportable viclation, as outlined in Bule 8.3, may
have a significant impact on the progress of the case. Rule 8,3 does
not indieata that the reguired report is to be made only after the
czse 18 completed. Ones it has been determined that a violation ls

21, M.D. RuLES OF PROFESSICHAL CoNDUCT Bule 1.2 (1060),
22, N.D. TWLES 9F PROFESSIONAL CowpucT Bude Lk comment {13805
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repertghle under Rule 3.3, it would appear that the lawyer or
judge may not pestpone the reporting.

There probsbly is no truly accurate msthod to measure
whether or pot the Rule 8.3 duty to repart works to contrel lewyer
or judicial misconduct. OF course, Rule 8.3 s ot the only method
by which Iawyer or judicial miseonduct & tepocted. Jbwould seem
that the pbligations imposed by Rule 8.3, when comsidered with
the other methods by which lawyer and judicial mirconduct are
reported, should work as a system. [t i naturel for individuzis to
Le reluctant to take the step of reporting becaws of the conse-
guences that may Sow from such reporting. On the other hand,
Hule 8.3 does not appesr to allow lawyers of Judges whao ars aware
of reportable miscenduct to put their heads in the sand and let
someone else deal with the problem. Thus, it is difficnit to ind any
trua measure of whether or not Rule 8.3 worka, Yet, as an integral
part of the entire lawyer and judieial disejplinary process, Rule 8.3
cannot be ignorsd,

IV, CONCLUSION

The uhlization of self-regulation through Rule 8.3, in canjuee.
tion with other methods available for attorney and Judicial dised-
pline, works to enbance the legal profession in this state. The
Rules of Professinnal Conduct, in conjunction with the Code of
Judieial Cenduet, continuing edueation reguirements, Admission
to Practice Rules, and the Nozth Dakota lawyer disciplinaty pro-
cess, work to pssure the competence and the sthics of the legal
profession in the siate. We all have an obligation to police the pro-
fession. The duty under Rule 83 is not new and i certainly a
palatable alternative to nonjawyer regulation of the profession.
Rule 8.3 is not an unyielding stendard; it gives each lawyer lafitude
bo exercise independent judgment in each situation and recog-
izex that the client’s interest must be considered before any
rapert is made, On the other hand, in the appropriate sitngtion,
every licensad attorney must be willing to accept the responsibil-
ity defined by Fuls 8.3, s0 25 o promote the ethics of the profee-
sion and protect the public.

o 0w bR
___J
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THE SNITCH RULE: DOES IT WORK?

Vivian E, BEpgY

On Decemmber 19, 1588, the National Law Jowrnal carred a
story on fn re Rimmel.! The articla was headlined, “Ilinois Bar is
Jerred by “Snfich’ Cuse," and the kicker inguired, “First of lts
Kind?*® The North Dakots Bar was, and is, jarred, also, With that
story, the phone in the Office of Disciplinary Counsel started ring-
ing, A one-year suspension based cn the violation of the duty to
report misconduct? And, get this, the ciisnt hzd reported. Had I
ever heard of such & thing in North Dakota?

Well, no. Not under Bule 8.3 of the Rules of Professional Cop-
duct,® and not ander the “old” DB, 1-103(A} of the Code of Profes-
sional Besponsibilicy.’ Not befars Himmsl und the North Dakota
State Bar Associyton Committee on Professional Ethics Formal
Opinien 42, which afirmed the duty to repart, and not after,
eitber. This {s not to ssy that there has never bean a complaint
based on the duty to repost misconduct. Yet, I cannot recall sny
time, nc matter how egregious the misconduct, when there has
been the Jeast bit of attention given to whether or not a Ble should
be opaned to inguire into whether a lawyer had the requisite
knowledge under Kule 8.3 of the Rules of Profegsional Conduct of
possibla misconduct that should be considered by the Disciplinary
Board.

However, attention is given, end utmost professional soul-
searching crompted by Himmel and Opinion 42, by the individual
lawyer who must meke the call on whether or not to file a given
complaint, At least one question a week is referred by the Office
of Disciplinary Counsel to the State Bar Association of Notth
Dakota Ethics Committea for help with that decizlon.

The conversations regarding those guestions sound like class
discusmions of the amdcus curiog briefs fled in mpport of Himmel's

a D, 5chaol of Law, University of Morts Dakots, 1676) Stad Covrsl, Digdplirmry
Beard of 1he Supreme Court and udicie Conduct Comaustian, 19532 fo préseat, OwEnE
oxpresiod ure Ear own and not mecessrily ihoee ol eilkes the Disaiplinary Board or jadlois!
Conduer Coarmmisian ar indvicoal members,

1, 12% Il 2d 531, 532 N.E2d 720 (1948)

8, HNlinoly Bar Iz Jarred by ‘Seiteh’ Care, Nat? L. ], Dec. 19, 1088, at d,

3. N.D. RULES OF PROFHSAIONAL OXTUCT Rule 8.3(1988) (North Daiiota adopied the
Wﬂr. u_..u.w.%n“_na—_ Conduct eFetive Tnmary L, 1988, replicing the Code of Srobesienal

ponaibibivy

4. N1 CobE or PROFISONAL REEroMsmanLITY DR 1.1 03(A} (1088).

5. Blate Par Asscotadon of Nerih Dalwts {SBAND) Comm. on Profesional Ethics,
Formal Op 43 {1F00)



