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Request for Opinion from Ethics Committee

The Ethics Committee of the State Bar Association of North Dakota
has considered your request for opinion dated July 19, 1991. As
you are aware, the guestions you raised in your letter were complex
and required exten31ve research prlor to the Committee conc;derlng
the request for opinien. The Committee utilized the services of
Central Legal Research at the University of North Dakota School of
Law which has prepared an excellent memo on the issues raised by
your letter. Since you may be interested in the information
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contained in the Legal Research Memorandum, we have enclosed a copy
in the letter to Tina Heinrich who in turn can get copies te all of
you upon your request te her.

The Committee also considered and reviewed other information
including the following: Informal Opinion 89-1528 of the American
Bar Association Standing Committee on Ethics and Professional
Responsibility; Formal Opinion E-86-11 of the Wisconsin Ethics
Committee; Formal Ethics Opinions 80-F-123 and 83-F-55 of the Board
of Professional Responsibility of the Supreme Court of Tennessee;
Transcripts of testimony before the Senate Human Services and
Veteran's Affairs Committee regarding Senate Bill 2203; and, the
information and statute cited in your letter. We realize that this
response has probably taken longer than you anticipated but we
wanted to assure that all Committee members had a chance to review
and consider the foregoing materials before issuing an opinion on
your reguest.

The Committee understands your specific guestion to be whether the
enactment or amendment of various Nerth Dakota statutes [N.D. Cent.
Code §§14-09-09.27, 14-09-09.28, 14-12.1-12, 14-12,1-18, and 14-
12.1-38], negates any conflict of interest problem with IV-D
aAttorneys handiing non-AFDC cases and at the some point handling a
regquest for review initiated by the obligor whom the IV-D attorney
either has actually prosecuted or may at any point prosecute?

The Committee would like to express its concern that while the
statutes would appear to "on paper" clarify the question of whe the
IV-D Attorney represents in child support matters, it does not
avoid the problems that may arise from the obligor's or obligee's
perceptions as to whom the IV-D Attorney represents. The newly
enacted or revised statutes do nothing with respect to guiding a
IV-D Attorney on how to avoid a situvation where the individual
obligor/obligee perceives that the IV-D Attorney is representing
his or her interests in the matter.

while the Committee has concerns with respect to the relationships
between the IV-D Attorney, obligor and obligee, the statutes are
clear on their face. The statutes provide that the IV-D Attorney
represents the State and is not the attorney for either the obligor
or obligee. Unless the Legislature changes the statute or the
supreme Court promulgates rules which would alter the impact of the
statutes, the Committee cannot see where a conflict of interest
exists with a IV-D Attorney handling non-AFDC cases and at some
point handling a regquest for review initiated by the obligor whom
the IV-D Attorney either has actually prosecuted or may at any
peoint prosecute.

As indicated, while the statute appears to have addressed the issue
of who the IV-D Attorney represents, the statutes do not abrogate
the responsibility of the IV-D Attorney to adhere to the Rules of
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Professional Conduct when - the attorney 1s dealing with
unrepresented persons. The Committee assumes that in both AFDC and
non-AFDC cases, the IV-D Attorney would be dealing with individuals
who are generally not represented by their own attorney.

North Dakota Rules of Professional Conduct, Rule 4.3 provides as
follows:

In dealing on behalf of a client [the State of North
Dakota] with a person ({ecbligor/obligee]) who 1is not
represented by counsel, a lawver shall not state or imply
that the lawyer is disinterested. When the lawyer knows
cTr should know that the unrepresented person
misunderstands the lawyers rcle in the mattexr, the lawyer
shall make reasonable efforts to  correct the
misunderstanding.

As you can see, Rule 4.3 clearly reguires the IV-D Attorney to
clearly state his or her role in the matter. The Committee could
foresee that individuals dealing with the IV-D Attorney,
particularly a custodial parent, could have the perception that the
I1V-D Attorney represents them in the efiort to collect child
support payments. Presumably, those individuals would nol procure
the services of their own attormey since the IV-D Attorney is
essentially acting in their interest to collect child support
payments. The same perception might arise in a situation where
obligors ask the IV-D attorney to review a support ordexr. The
unrepresented obligor may have the perception, albeit incorrect
under the statute, that their interests are being represented by
the IV-D Attorney.

The Committee is of the opinion that in light of the preblems that
could arise in the dealing with unrepresented individuals, the IV-D
2Attorney has an obligation to fully disclose to the unrepresented
individual the IV-D Attorney's role in the matter. while it is not
the Committee's role to advise you as to the exact nature and
content of any notice that should be given to the unrepresented
individuals that you deal with, certainly, at & minimum, the notice
should indicate that you represent the interests of the State of
North Dakota and that yecur client is the State of North Dakota.

It should also clearly indicate to the individual that yecu do not
represent them and that any statements or information given to you
by the obligor/ebligee may be used against them at some point in
the future,. In sum, enough information has to be given to the
unrepresented individual in the frent end of the case to make it
clear to them that you do not represent them and to avoid any
perception on thelr part that the IV-D Attorney is their attorney.

It was the Committee's view that only with such advance and
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complete disclosure of the role of the IV-D Attorney could you
avoid the problems that might arise under Rule 4.3.

This letter opinion is issued to you for advisory purposes only and
is not binding on you, the Courts of North Dakota, disciplinary
board, grievance committees, or any other member of the Bar of the
State of North Dakota.

Very truly yours,

Paul F. Ricﬁard

Chairman

Ethics Committee State Bar Association
of ND
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Paul F. Richard R e oL
P.0. Box 6017

Fargo, ND 58103-6017

RE: Reguest for opinion from Ethics Committee

Dear Mr. Richard:

A situation which requires an ethical opininn has been created by the
implementation of automatic reviews of child support orders under Sections
14-09-08.4 -- 14-09-03.9 NDCC. The Regional Chiid Support Enforcement Unit
(RCSEU) is desigiated to have the responsibility of conducting the reviews
through ¢a the fTinal stage which may be filing a motion for modification and
presenting the motion at a hearing. The statutes also specify that a review may
be requested by either an obligee or obligor.

The RCSEU is a Iv-D entity, that is, it was created and continues to
operate according te Title IV-D of the Social Security Act and the accompanying
federal regulaticns which begin at 45 CRF 308, North Dakota passed legislation
in Chapter 50-09 NDCC which connects these regulations to this state.

Basically, the RCSEU obtains cases in two manners: 1.) By assignment under
Section 50-09-06.1 or 50-u9-U6 which occurs when a custodial parent receives Aid
to Families with Dependent Children from a county social service board for a

minar chiid. In that event, the County Social Service Board and the State of
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North Dakota become the assignee of any child support rights the custodial
parent may have against the absent parent; or 2.} The custodial parent no
Innger receives or has never received AFDC: there is no assignment in effect
for current child support rights. In this situation, there is either an
automatic changeover to Non-AFDC cases or an application for services is
completed. A copy of the application is enclosed. Basically. according to
reqgulations and statutes and policy directives, the RCSEN must accept all
applications from a parent having physical or Tegal custody of a child and must
establish paternity. establish ¢hild support orders, enforce child support
orders or locate absent parents. Those duties are generally what the RCSEY
myst do for Non-AFDC cases. The criteria may be found in the Code of Federal
Regulations; to the extent possible some excerpts have been reproduced and
enclosed.

These seryices may very well reqguire the IV-D attorney to have Order 1o
Show Causes initiated and attend such hearings which always have the
possibility of a recommzndation of c¢ivil contempt and/or incarceration. The
IV-D attorney becomes fTamiiiar with the obligor as any prosecutor deoes with
recidivist defendants and opinions or knowledge of veracity etc. are as a
consequence developed. IV-D attorneys are Assistant States Attorneys, Special
Assistant States Attorneys, or Specizl Assistant Attorney Generals, or a

combination of =ach.
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Now suppose: after the application for Non-AFDC services is processed (and
work may actually have been dane for some time) the obligor presents him/herself
at the RCSEU and requests a review of his/her child support obligation. The
statute would reguire the RCSEU to conduct the review, the state child support
agency will probably require the RCSEU to actually open a case file for the
obiigor. Problems begin with the income information received by the obligor.
Perhaps, due to the prosecutorial role previously mentioned, the IV-D sttorney
has reservations about the information which cannot be resolved by a third party
verification. Perhaps the Non-AFDC parent will not cooperate with the RCSEU in
conducting the vreview and orders to compel or subpoenas must be served upon the
Non-AFDC parent. Perhaps the parties won't agree to a modification of the child
support order and the 1V-D attorney must file a motion and set a hearing gn the
matter, at which hearing the Iv-D attorney may have to advocate the oﬁligor's
position in direct opposition to the Non-AFDC parent's. What position,
ethically, does the IV.D attorney take? Is there or is there not a conflict of
interest?

In an effort to clarify the IV-D attaorneys' role in this conflicting
process, the ND State Legislature has recently passed a set of statutes which
specified that the IV-D attorney represents the people of the State of North

Dakota, not any ane specific individual regardless of the opening of
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individual cases and the mandatory duties of establishment and enforcement of
support orders. Since the revised code will ndt be out until a‘ter fhe
effective date of these statutes, the approved text from the bil1 is enclosed.

Qur question Is, in light of the new statutes is there still a conflict of
interest problem with IV-D attorneys handling Non-AFDC cases and then at some
point handling a request for review initiated by the obligor whom the IV-D
attorney either has actually prosecuted or may at any point prosecute?

Please note: this issue has been hotly debated by attorneys and district
court judges for over a year now, even in light of the new statutes, Some
Judges take position that the statute MAY not be sufficient, perhaps contracting
out this service or creating an exception to the ethical rules is the proper
way to resolve the question. Also, The statuies enacted were created and
drafied by the Department of Human Services and are very close io Wisconsin
statutes. I7 you desire more background on the issue, Blaine Nordwall at Human
Services should be able to explain the origins of the legislation or contact any
of the undersigned.

Finally, the federal government in the regulations reguiring that review
seryices be offered 1o either party does not recognize a possible conflict of
interest problem. It is presumed that the states will have to do whatever is

necassary to reconcile any such problem within the correct procedure of the



Page 5
Ethics Committee

individual state such as the alternative methods described above.

Since review and modification has begun, it is necessary as licensed
attorneys for us to know from you whether the recently passed Tegislation
regarding the IV-D attorney as representing the state and no one else is

ethically sound.

ﬂé.@w_/y fssleth Prd (‘ﬂ M _df !

Tina M. Hetnrich Paulatte Oberst —3Sheila Keller
Minot Regional CSEU Bismarck Regional CSEU Bismarck Regional CSEU
Asst. Staies Attarney Asst. States Attorney Assistant States Attorney

b
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Adair Boening Neil Gillund

Director Fargo ROBEU Fargo Regional C3SEU

Asst. States Aitorney Asst. States Attorney Asst. States Attorney

V&&W _r %éé&/o ) Yl
Diane Fabel Meibye Jan Holter Zander é;)

iv-D Contrzct Attorney Contract Aftorn
SW Regional CSEY N}111stan Regional CSEU

PLEASE NOTE: THE REVISED CCOLE J'US"*" ARRIVED. THE STATUTES WE ARE CONCERNED

ABOUT ARE: Sections L 09-09.265 14-09-0. 27; 1k-12,1-12; 14-12,1-18;
and 1h4-12.1-38
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45 CFR Ch. Il (10-1-87 Edifion)

% 302.80 Medical support enforcement

{a) The State plan may provide that
the IV-D agency will secure and en-
force medical support obligations
under a cooperative agrecment be-
tween the TV-D agency and the State
Medicaid agency. Cooperative agree-
ments must comply with the require-
ments contained in Subpart A of Part
308 of this chapter.

(b} The State plan must provide that
the IV-D agency shall secure medical
support information and establish and
enforce medical support obligations in
accordance with the requirements con-
tained in Subpart B of Part 306 of this
chapter. :
(Approved by the Office of Management

and Budget under contrel number Q960-
q420)

[50 FR 41894, Qet, 16, 1985, as amended at
51 FR 37731, Qct. 24, 1988]

§302.85 Computerized support enforce-
?;;t gystems eligible for 90 percent

The State plan may provide for the
establishment of a computerized sup-
sort, enforcement system funded at 90
percent Federal financial participation
that meets the requirements iIn
§ 307.10 of this chapter.

tApproved by the Oifice of Management
and Budget under contrel numbers $960-
0344 and 0550-0253)

149 FR 33263. Aug. 22, 1984, as amended 3L
51 FR 37731, Oct. 24, 18861

PART 303-—STANDARDS FOR
PROGRAM OPERATIONS

Sec,

103.0 Scope and applicability of this part.

303.1 Dellnitions

303.2 Mzintensnce of case records.

303.3 Locatlon of absent parents.

303.4 FEstablishment of support abligation.

303.5 Establishment of paternity.

3036 Enforcement of support obligations.

303.7 Cooperation with other States.

303.1¢ Procedurss 10T cast assessment and
prioritization.

303.15 Agreements to use the Federal
FParent Locater Service (PLS) in paren-
tal kidnapping and child custody cases.

303.20 Minimum organizational and stalf-
lng requirernents.

303.21 Safeguarding information.

1%0

Offica of Child Suppert Enforcement, Fam. Supp. Admin., HHS §3c

Seo.

303.52 Incentive payments Lo States and
political subdivisions.

303.69 Requests by agents or atiorneys of
the United Stales for informatioh from
the Federal Parent Locator Service
(PLS).

303.70 Requests by the State parent loca-
tar service for tnformation from the
Federal Parent Locator Servine (PLS).

303.T1 Requests for full coliection services
by the Secretary of the TTeasury.

303.72 Requests for collection of past-due
support by Federal tax refund offset.
303.73 Applications to use the courts of the
United States to enforce court oroders.

303.80 Recovery of direct payments.

303.100 Procedures for wage ©OF insome
withholding.

303.101 Expediied processes.

503.102 Collection of overdue support by
Stats ineome tax refund offset.

2032.103 Procedures far the impositien of
liens zgminst resl and personal property.

503.104 Procedures for posting security,
bond or guarantes 1o secure payment of
overdue support.

303.105 Procedures for making information
avallable L0 consuwmer reporting agen-
cies.

AvTHorrTy: 42 U.S.C. 651 through €58,
660, 663, 664, 666, 68T, 1302, 1396a(aN25),
13960(AX 2). 1398bic), 1396b(D) and 1386¢k).

Soracr 40 FR 27164, June 26, 1875, unless
ostherwise noted.

53030 Scope and spplicabilily of this
part.

This part prescribes:

(a) The minimum organizaticnal and
staifing requirements the State IV-D
agency must meet In carrying out the
IV-D program, effective July 1, 1975,
and,

(b} The standards for program oper-
atlon which the IV-D agency must
meet.

[41 FR 55348, Dec. 20, 1876)

§303.1 Definitions.

The dafinjiicns found in §301.1 of
this chapter also are applicable to this
part.

83032 Maintenance of case recorda.

For all cases referred to the w-D
sgency or applylng under § 302.33 of
this chapter, the IV-D agency must
immedistely establish a case record
which will contain all information col-
lected pertaining to the case. When
applcable, such information will in-

clude, bat not he limited to the foll
ing:

¢a) The referral document or do
ments received from the IV-A ag#
or the application for TV-D services
any other individual:

(5) A record of any¥ contacts with
applicant or recipient of assista
under Title IV-A who is required
cooperate pursuant to §232.11 of !
title, the date and rezson therefcr :
the results of such contact;

¢c) A record of any contacts with
individual who has applied for serv
under § 302.33, the date and rea
therefor and the results of such ¢
tact,

(d) A record of any contacts with
absent parent, the date and rez
therefer and the results of such
tact:

{e) A record of efforts to utilize 1
locate resources and the dates and
results of these efforts;

(1) A record of efforts to utilize S
locate resources and the dates and
results of these efforts;

(g} A record identifying the ¢
order or, if there is no court order.
calculation of the amount of the
gation utilizing the formula prescr
in the State plan pursuant 10 § 3t
of this chapier.

() A record of any actions U
under 5§ 303.3 through 303.6. anc
dates wng results thereof;

() A Tecord of communjcatior
and from the State or local agenc
ministering the State’s title TV-4A

(i} A record of communicatlor
and from any other IV-D agencies

(k} A record of communicatio)
and from the Regional Office an:
Federal PLS: and,

(1) & notation in the case reco
the closing af the case, the date 1

of, and the reason for taking
actior.

[40 FEt 27164, June 26. 1975, as amen
50 FR 19650, May 8, 19851

E303.3 Location of absent parents.

For all cases referred to the
agency or applylng under §302
this chapter, the IV-D agency mi
tempt to locate all absent P
when their location Is unk

191
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than 36 menths after the establishment
of the order or the most recert review,
unless the State determines il is not in
the best interes! of the child and neifher
parent requests review, 1n each [V-D
case in which there is no such
assignment, the State must pahlicize tha
svailability of the service arnd must
review on the same schedule, but only if
a parent requests it. The State must
establish procedures apecitying the
circumstances under which arders will
be reviewed more recently than every 36
months. For instance. if information
becomes available that an absent parent
now has a higher paying job 2nd less
than 38 months heve elepsed since the
last review. the State would be required
to use its procedures to determine
whether a review should be conducted.
A3 aresult of these changes, States can
expect both vpward and downward
medifications of ordered suppert
amounts. This would be consistent with
the increased emphasis being placed on
the guidelines for support amounts in
the provisions of the Femily Sepport
Act.

To bring regulations at 45 CFR 303.8 in
lire with these new reguiremeants, we
propose te amend paragraph (c) of this
section to eliminats the requirement for
State [V-T) agencies to initiate & review
when they besome aware of changesin
factors-affecting the svpport award
amount. This deletion does not preciude

* reviews performed more frequently than
every three years, |[f, based on the
State's procedures, circumstances
warrant it If, for example, 8 parent
subject to an order brings 1o the State's
attention a significant increase in the
ahligor's income which under the State's
guidelines wouid likely lead to an
increase in the support sward amount.

© the State wonld be required to use its
procedures to determine whether or not

. to proceed with a review regardless of

. the time slapsed since the last review or

' modiftcation
discuss issues related to the -~
“implementation of review and
,modification of support orders.

> specitically, the requests of abaent
© parents, interstate cases. and the
i question of guardian od litem.
¥ First, we believe States may have
. Questions regarding the significant
- provision that they respond to requests
by absent parents for review and
" modification of seppart orders. Whila
ithe statute clearly requires the TV-I)
.agency to respond to such requests. one
:concern may be the perception thai

. ! there is a conflict of interests in

?_ providing “services” to both ebsent and

,-;';!custodial parents.

=

Qur longstanding position has been
that the IV-D agency does not provide
legal'services per se. Support rights are
assigned to the State in AFDC cases.
and even in non-AFDC cazes the
traditiona! sttorney-cliemt type of
relationship does nat exist. Custodial
parents have no right. for instance, to
dictate what enforcement actions are
taken in the case. When arrearages for
current and former AFDC recipients are
recovered, the State may take its shate
of the recovery first and the custodial
parent may be left with only the curent
support payment. Clearly the Siate does
not always have interests which are
identical to the custodial parent’s.
Where good cause for noncooperation is
claimed. for example. the State may be
enforcing the support obligation of the
absent parent over the custodial
parent's expreas objection.

A3 States move gway from an
sdversarigl method of establishing,
reviewing and modifying ordets, and
toward an expeditious process based on
application of objective guidelines. the
less there should be an issue of apparent
“conflict of interest.” We encourage
States to establish a simple pro se
process for estzblishment and
modification of orders whereby tha
perents may essentizlly represent
themselves, Some States already have
successfully implemented such »
process.

There {3 2n immediate need 1o
educate and convince those involved in
child support enforcement--conrts.
edministrative agencies, IV-I sgencies,
end absent and custodial parents—that
it is in all of their best interests. and
especiglly in the interests of the children
involved, that non-edversarial processes
be pul in piace to equitably establish
and moedify orders. States must prepare
to respond to absent parent Tequests
which may result in downward
modification of orders becayse Congress
has required them to do so. How States
respond to the challenge of developing a
system to accomplish this requirement
will determine its impact on children
and the [V-IJ program.

Dther questicns may arise regarding
the traatment of reviews in interstate
cases. ff a State is enforeing an order
from another State and a review is
requested by the absent parent or the
enforcing State otherwise determmines a
review is warramed because of some
change in the gbsent parent's
circumstances, the responding State
should contact the State with the order,
provide pertinent information. and
request that the State with the order
conduct the review. The State with the
order should conduct the review,

according to its guidelines for setting .
support award ameunts, and modify the '
order, if appropriate. In addition. the
State with the-order in en interstate case
should conduct reviews in accordance
with the requirements of § 303.8 and its
procedurea for review and modificalion
of orders in its intrastate cases. The
State conducting the review i
responsible for sending the required
notices to the parentsinvolved and for
notifying the other State of the resuits of
any review and modification.

We believe &n additional concern
may center on the recovery of costs
incurred by the State under these
regulztions. Recovery of costs ia
permissible under 45 CFR 302.33(d) in
non-AFDC cases, gither from the
custodial parent or the absent parent. If
a State chooses to recover costs nndar
the I'V=D program, it would do se
subject to the regulatary provisions cited
abgve in the case of review and

- modification costs.

We are alse aware that questions may
be raised regarding whether we consider
a guardion cd litern to be necessary to
protect the interests of the child. for
example. when an absent parem
requests a review and a dewnward
modification of @ suppart order may be
warrented. In our view, 8 guardicn ad
{item is unnecessary with the advent of
support award guidelines in esch State
and the rebuttable presumption that the
guidelmes result in 4 correct and
&ppropriate computation of the support /T\
award amount. Assuming income N
verification, we believe the 1V-D sgency
is not in a pusition 4o xecond guess the
amount of an award computed underits
Slate guidelines for support and should
view its role as enscring that the
maximum eppropriate award is
oblained. We atress, hawever, the need
for income werificarion te determine that J

the infermation presented is accurate
before any modification tekes place.

4. Wage or Income Withholding~

Section 3-of the Child Support :
Enforcement Amendments of 1984 [Pub.
L. 58-378) added sectiona 454[20) and
468 of the Act to require all States to
implement certain mandatory
procedures which hed been proven ta
notiveably increase the effectiveness of
State programs, including procedures for
wage withhelding.

Section 466 required that States have
in effect two distinct procedhres for
carrying out a program for wage
withholding. The first, required under
section 466 {a]){1) anc [b) of the Act.
pertained only to cases being enfarced
through the IV-D agency. Under this
requirement. Statea must have and use a
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modified in the State will include
provisian for withholding from wages, in
order to assure that withholding as a
meang of collecting child support is
available without the necessity of {iling
an application for services under

$ 302.33 of this part, in accordance with
& 303.100 (i) and (j) of this chapter;

{10) Effective October 13. 1990 ur
October 13, 1993, as approprizate,
procedures {or the review and
modification of child support orders. in
accordance with the requirements of
& 303.8 uf this chapter.

PART 303—STANDARDS FCR
PROGRAM OPERATIONS

4. The autherity citation for part 303
continues to read a3 follows:
Authority: 42 U.5.C. 651 through 658, 660.

883, BG4, BGE. 667, 1302, 1306a(a)(25],
1386b{d}{2), 1596b(o). 1198bp] and 1396(k|.

5. 1n § 302.4, paragraph [¢] ie revised
- and paragraph [d) is added to read &s
follows:

. 523034 Establishment of suppart
obligations.

{c) Periodically review and modify the
support obligation, as appropriate. in
zccordance with § 302.70{a){10} of thig
chapter and § 303.8 of this part.

{d) Within 80 calendar days of
locating an absent parent or of
establishing paternity, eslablish or
modify an order for support, or complete
service of process necessary to
commence proceedings to establish or
medify a support order {or document
unsuccegsful attempta to serve process,
in accordance with the State's
guidelines defining diligent efforts under
§ 303.3{c)).

8. A new § 303.8 is added lo read as
follows:

§303.8 Review and modification of ehild
support obligations.

(a){1] The State must implement
procedures for the periodic review and
modification of child support o¥ders
being enforced under this chapier.

{2} For purposes of this sectian,
“modification” applies only to support
provisions of the order.

(3] For purposes of this section.
“parent” includes any custodial
beneficiary of the support order.

{b) Effective on October 13, 1990: {1)
The State must determine whether an
arder being enforced under this chapler
should be reviewed pursuant lo a
written and publicly available State
plan for the perindic review and
meodif;cation of orders. The plan mus!

target for review, and modification. i
appropriate, orders in [V-D cases in
which there is an essignment of support
rights to the State and show the
commitment of resources necessary lo
review orders in all [V-D cases upon the
request of either parent subject lo the
order or of a Siate child suppor!
enforcement agency:

{2) The Stale mus! initiate a review, in
accordance wilh its plan. 8t the request
of either parent subject to the arder or of
a [V-D agency; and

i3) The review. and modification if
approprigte, must be accomplished in
accordance with the State’s guidelines
for support described in § 302.58 of this
chapter.

(c) Effective on October 13. 1893 or an
earlier dete the State may select: [1)
Except as specified in paragraph (ci(4)
of this seetion, in IV-D cases in which
there is an assignment of suppart rights
to the State. a review of each order must
take piace no less frequently than 38
manths after the estabiishment of the
order or the most recent review. In1V-D
cases in which there is no such
assignment of support rights 10 the
Siate. a review of the order must take
place no less frequently than 36 months
after the establishment of the order or
the most recent review at the request of
either parent. The State must establisk
procedures specilying circumsiances
under which orders will be reviewed
more frequently than every 36 months,
In all I¥-D cases, orders mus! be
modified, if appropriate. in accordance
with the Siate's guidelines far support
and within the timeframe specified in
§ 303.4(d) of this part.

{2) "Review"” means an objeciive
evaluation of complete, accurate. up-to-
date information necessary for
application of the State's guideiines for
support. The State must require a parent
to provide any necessary information
otherwise unavailable to the State.

{3) Inconsistency with the State’s
guidelines for support must be adequate
grounds for pelitioning for modification
of an order regardless of whether the
order was established under the
guidelines. unless the inconsistency is
considered negligible under the State’s
procedures. A State's procedures must
treat the availability of reasonably-
prited health insurance caverage. as
defined in § 306.51(a), a5 adequate

- grounds for petitioning for modification

of the order.

{4) Exception. In a IV-D case in which
there is an assignment of support rights
to the State, the State need not conduct
a review if neither parent has requested
a review and the Slate has determined
thal g review would not be in the best
interests of the child. In these cases. &an

increase in support or the availability of
health insurance must be considered to
be in the best interests of the child.
uniess either parent demonstrates il
would not be in the child’s intarests
after a hearing in accordance wilh
pafagraph (d] of this section.

{d) The State must notify each parent
subject to a child support arder in the
Siate that is being enforced under this
chapter:

(1] OFf the right to request a review of
the order:

(2) Of any review of the order at least
10 calendar days before commencement
of the review:

(3} Of 2 proposed mcdification (or
delermination that there should be no
change) in the order. and of their right 1o
initiate proceedings to challenge the
modification or determination within 30
calendar days after nouification.

{e) The State mayv meet the
requirements of paragraph {d){1} of this
sectian, by sending a one-time notice to
each parent or tequest.ng that the court
or administrative authonty provide 2
similar one-time notice in the order. The
State must also perind.cally publicize
the right ta request a review as part of
its support enforcemernt services as
required under § 302.30 of this chapter.

7. Sectjer 303.100 is revised to read as
follows:

s

§303.100 Procedures for wage of Income
withholding,

la) Generol withholding requirements.
71} The State musi ensure that in the
case of each absent parent against
whom a support order is or has been
issued or modified in the State, and is
being enforced under the State plan. so
much of his or her wages must be
withheld. in aceordance with this
section. &5 is necessary to comply with
the order.

(2) In addition to the amount t@ be
withheld to pay the ¢urrent month's
obligation. the amount to be withheld
must include an amount to be applied
toward liguidation of overdue support.

{3) The total amount ta be withheld
under paragraphs {a}(1). {a)(2} and, if
applicable, [f)(1){iii) of this secticn may
not exceed the maximum amount
permitted under section 303(b) of the
Consumer Credit Protection Act {15
U.5.C. 1673(b1)-

(4) In the case of a support order being
enforced under the State plan. the
withholding must occur without the
need for any amendment to the support
order invelved or any other action by
the couH or entity that issued it.

(5} If there is more than one notice for
withholding against a single absent
parent, the State must allocale amounts
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month a5 determined in § 302.514a)
Upon being informed of this amonnt,
the IV-A agency will determine il such
amount is sufficient to make the
family ineligible for an assistance pay-
ment pursuant to the State's IV-A
plan (See § 239.20 of Chapter I1 of this
titie). 1f such amount is sufficient te
make the family ineligible for an as
sistance payment. the IV-A QEency
will potify the IV-D agency and the
V- agency will distribute the
arnount collected pursuant to 530251
of this part. The IV-D agency will
notify the family that it will continue
to provide services pursuant 1o
§ A02.51(eX 1) of this part.

(cy If the IV-A agency determines

which represents payment on the re-
quired support obligation fer the
month does 0ot make the family ineli-
gible for an assistance payment, of ifa
hearing is reguested pursuant to
§ 205.10 of this titie, the TV-A agency
will notify the Tv-D 2gency of such
f{act and the IV-D agenc¥ will distrib-
ute such amount pursuant to £ 302.51
of this part.

(d) To the extent any amount col-
lected in a month includes peyment on
required support obligations for past
months, that portion of such amount
will be distributed by the IV-D agency
pursuant to £ 302,51(b) (4} and (5) of
this part.

(e) Support collected in a manth
after any month in which the support
collected makes the Zamily ineligible
for an assistance payment (pursuant
to § 232.20 of this title) but prier to or
in the month in whicn the family re-

with any excess being paid to the
family. This provision =411 not apply
when a hearing is requested pursuant
to § 205.10 of this title. In these CASC3.
when the hearing resuits in z determi-
nation that the family was ineligible
for an assistance payment, the v-D
agency will determine the ampount b¥
which the entire support eollection for
a month ihat the family would have
received pursuant to paragraph () of
this section exceeds the amount the
family actually received for & month
ag an assistance payment and pursu-

§ 302.33

ant to §302.5L. Such excess shall be
paid to the family. 1f the family is de-
termined to be eligible. distribution
will continue to be made pursuant to
§302.51.

tapproved by the Oifice of Mansgement
and Budget under sontrol number $960-
Q388

(40 FR 27158, June 26. 1975, as amended at
47 FR 57281, Dec, 23. 198% 40 FR 22289,
May 29, 1584, 50 FR 19648, May g, 1985; 51
FR 37731, Oct. 24, 19861

§302.33 Individuals not otherwise eligible
for paterpity and support services.

(a) Aveilabilify of services. The
State plan must provide that the sup-
port collection or paternity determina-
tion services established under the
plan shall be made available to any in-
dividual not receiving assistance under
the Aid to Farilies with Dependent
Children (AFPC) programl who files
an application for the services with
the IV-D agency. 1n an interstate case,
only the initizting State may require
an application under this section.

(b) Definitions. For purposes of this
section:

s Applicant's incomse’ means the dis-
posable lncome available for the appli-
cant’s use under State law.

tc) Application fee. (13 Until October
i. 1885, the State plan may provide for
an application fee to be charged each
individual who applies for services
under this section. If the State elects
to charge a fee. the State plan shall
specify either

¢y A flat dolar amount not to
exceed $25 to be charged each appii-
cant, or

i1y A fee schedule to be ysed to de-
termine the fee to be charged each ap-
plicant. Such fee schedule wil be
based on each applicant’s income and
wil] be designed 50 &8 not to discourage
the application for such services by
those most in need of them.

(2) Beginning October 1, 1885, the
State plan must provide that an appli-
cation fee will be charged for each in-
dividual who applies for services under
this section. Tnder this paragraphc

(i) The State shall coliect the appli-
cation fee from the individual apply-
ing for IV-D services or pay the appii-
cation fee out of State funcls.

179



§ 302.33

(il) The State may recover the appli-
cation fee from the absent parent who
owes a support obligation to a non-
AFDC family on whose behalf the (V-
D agency is providing services and
repay it to the applicant or itself.

. (i) State funds used to pay an ap-
plication fee are not program expendi-
tures under the State plan but are pro-
gram income under §304.50 of this
chapter. .

{iv) Any applization fee charged
must be uniformily applied on a state-
wide basis and must be:

(A A flat dollar amount not to
exceed $25 (or such higher or lower
amount as the Secretary may deter-
mine to be appropriate for any fiscal
¥ear to reflect increases or decreases
i administrative costs): or

(B} An amount based on & fee sched-
ule not to exceed the flat dollar
amount  specified in  paragraphn
(HZNIvHA) of this section. The fee
schedule must be based on the appli-
cant's income.

(v) The State may allow the jurisdie-
tion that collects support for the State
under this part to retain any applica-
tion fee collected under this section.

(3) In an interstate case, the applica-
ticnu fee is charged by the State where
the individual applies for services
under this section.

{d) Recovery of costs. (1) The State
“'may eleet in its State plan to recover
any costs incurred in excess of any
fees eollected to cover administrative
costs under the IV-D State plan. A4
State which elects to recover casts
shall collect on a case by case bhasis
either excess actual or standardized
costs:

(1) From the individual who owes a
support obligstion to a non-AFDC
family on whose behalf the IV-D
agencey is providing services under this
sectiom: or

(ii) From the individual who has
filed an application for TV-D services
under this sectlon, elther directly or
from the support collected on behalf
of the individual, but only if the Stare
has in effect a procedure for inform-
ing all individuals authorized within
the State to establish an obligation for
support that the State will recover
costs from the individual receiving I'V-
D services under this section.

(]

45 CFR Ch. ill (10-1-87 Edition) 2

(2) A State that recovers standnrd-
ized costs under paragraph (dx1) of
this =ection shall develop a written
methodology to determine standard.
ized costs which are as close to actual
costs &5 is possible, This methodology
must be made available to any indivig.
ual upon request.

(3} The IV-D agency shall not treat
any amount ¢ollected from the indivig.
ual as a recovery of costs under para-
grapn (dX1)) of this section except
amounts which exceed the current
support owed by the individual under
the obligation.

{4} If a State elects to recover COsts
under paragraph (dX1)(ii) of thig see-
tion, the IV-D agency may atiemnpt to
seek reimbursement from the [ndivid-
ual whe owes a support obligation for
any costs paid by the individual who is
recelving TV-D services and pay all
amounits reimbursed to the individual
who is recelving IV-D services.

{57 If a State elects to recover costs
under this section, the V-D agency
must notify, consistent with the
option selected, either the individual
who has filed zn application for IV-D
services or the individual who owes a
support obligation that such recovery
will be made. In an interstate case, the
IV-D agency where the case originated
must notify the applicant of the
States that recover costs.

{6) The IV-D agency must notify the
IV-D agencies in all other States if it
recevers ¢osls from the individual re-
celving IV-D services,

(e) Assignment. (1} The IV-D agency
may take an assignment of suppor:
rights from an individual who applies
for services under this section. Howevy-+
er. as ‘assignment. by an individual .
under this section does not constitute
an assignment under § 232,11 of this
title and may not be 2 condition of eli-
gibility for services under this ssetiorn.

(2) Before the applicant for IV-D
services under this section makes an
assignment of support rights, the IV-
D agency shall Inform the individual
that the assignment is not a eondition
of eligibility for services under this

section and may have the effect of
making the support debt discharge-
able in bankruptey.
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Enclosed please find a draft of the letter that is to go to the
Child Support Enforcement Attorneys. Please review this and get
any comments back to me no later than January 6, 1992.

I apologize for the delay in getting this out to you but I ended up
in the hospitel for a few days with back problems and I am just
getting caught up at this point. If I don't hear from you by
January 6, 1992, with comments I will assume that you agree with
the form and caontents of the letter. If the comments are
significant or change the substance of the letter I will put this
on the agenda for our next meeting in January.



I look forward to hearing from you, or not hearing from you,
whichever the case may be. Best wishes for the new year.

Very truly vours,

SERKLAND, LUNDBERG, ERICKSON,
MARCIL & McLEAN, LTD.

Ao F iR danl

Paul F. Richard
PFR/tmr



