STATE BAR ASSOCIATION OF NORTH DRKOTA

ETHICS COMMITTEE
OPINICON NO. 93-0

June 4, 1993

The Ethics Committee received a request for an opinion
from oSS of AN, ND. The opiniecn requests an
advisory opinion on whether N.D.R. Prof. Conduct 1.8(j){(1l), in
light of N. D. Cent. Code §40-18-15.1, would preclude an attorney
who is a part time municipal prosecutor from defending cases in
County Court in situations where the County Court prosecution does
not inveolve the enforcement of the municipal ordinances of the

municipality in which the attorney holds the prosecutorial

appointment.
Rule 1.8(3j) provides in relevant part:

A part-time prosecutor or judge permitted by
law to engage in the practice o¢f law in
additien to the part-time service shall not in
that practice represent a c¢lient 1if the
representation will or probably will require

any pleading or appearance on the client's
behalf;

(1) If the lawyer is a part-time prosecutor
and the client has charged or expects to
be <charged with & «c¢rime, in the
jurisdiction in which the lawyer holds
the prosecutorial appointment; and,

(2} 1If the lawyer is a part-time judge, in;

(i) fThe Court in which the Judge holds
appointment; or,

(ii) Any court from which appeals may be brought to
the «court in which the judge holds
appointment.



The Committee notes that Rule 1.8(j) utilizes the term
"jurisdiction" when describing the limitations on part time
prosecutors, and then uses the term "court" in defining the
limitations on part time judges. In order to define the
limitations placed on part time prosecutors under Rule 1.8(3)(1),
it is necessary to determine what is the "jurisdiction™ of a part
time municipal prosecutor.

Under N. D. Cent. Code §40-18-01(1), the jurisdiction of a
municipal court is limited to hearing, trying and determining
offenses against the ordinances of the City. A municipal
prosecutor is responsible for the prosecution of vioclations of the
ordinances of the City in which the attorney holds the
prosecutorial appointment. Such violations are first charged in
the Municipal Court. The Committee is of the wview that with
respect to a municipal prosecutot, the phrase "jurisdiction in
which the lawver holds the prosecutorial appointment" means cases
arising out of or involving the prosecution of the ordinances of
the City in which the attorney is the prosecutor.

Under North Dakota law, municipal cases may be tried or
appealed to the County Court of the County in which the City is
located. For example, under N. D. Cent. Code §40-18-15, appeals
from adverse decisions in the Municipal Court are taken to the
County Court of the County wherein the City is located. Further,
under N. D. Cent. Code §40-18-15.1, prosecution of City ordinances
which would constitute a misdemeanor and entitle the defendant to

a jury trial may be transferred to the County Court for trial.



Appeals from County Court involving the prosecution of municipal
crdinances may be taken to the North Dakota Supreme Court.

It is the Committee's opinion that Rule 1.8(j)}(1) would
preclude a part time municipal prosecutor, and any member of
his/her firm, from defending cases involving the prosecution of the
ordinances of the City in which the attorney holds the
prosecutorial appointment regardless of which court the case may be
tried or eppealed. On the other hand, the fact that municipal
prosecutions may be tried in the f£irst instance or appealed to
County Court or the Supreme Court, does not bar the part time City
prosecutor, or members of the attorney's firm, from defending in
any other State court those cases which do not involve the
prosecution of violations of the ordinances of the City in which
the attorney holds the prosecutorial appointment. In the latter
case, the prosecution would not involve the jurisdiction in which
the attorney holds the prosecutorial appointment.

Even though the Committee is of the opinion that Rule
1.8(j)(1) should not be construed as precluding a part time
municipal prosecutor from defending cases not involving City
ordinance violations in other courts, the part time prosecutor may
be required to decline the representation if the matter "involved
parties or issues with which the part-time official had had any
involvement as a judge or prosecutor." See, Comments to Rule
1.8(j). For example, a case initially charged in municipal court
but dismissed without prejudice under N. D. Cent. Code §40-18-01(3)
and then charged in County Court, could not be defended by the part

time municipal prosecutor, or any member of the attorney's firm.



In such a case, the prosecutor would have had some invelvement in
the matter even though it was later dismissed without prejudice and
would now be prosecuted by the States Attorney for the applicable
County. Further, as stated in the comments to Rule 1.8(3),
individual issues involved in a case may reguire a part time
prosecutor to decline defending particular cases.

The Committee would like to point cut that in accepting the
defense of cases not involving the enforcement of city ordinances,
the part time prosecutor must adhere to other Rules of Professional
Coenduct which may be applicable. This is in line with the comments
to Rule 1.8{(j) which indicate that particular matters and issues
involved in a case may require that the part time prosecutor
decline defending a particular case. Accordingly, the other rules
must be reviewed in each case prior to accepting the defense of the
matter.

This opinion is provided pursuant to Rule 1.2(B), North Dakota
Rules for Lawyer Disability and Discipline. This rule provides:
A lawyer who acts with good faith and
reasonable reliance on a written opinicon or
advisory letter of the Ethics Committee of the
Btate Bar Association of North Dakota shall
not be subject to sanction for violation of
the North Dakota Rules of Professional Conduct
as to the conduct which is the subject of the

opinion or advisory letter.
This opinien was drafted by Paul F. Richard and was

unanimously approved by the Ethics Committee on June 4, 1993. The



foregoing opinion reverses a prior informal opinion letter issued

M&.M

Mirray @. Sagsvésh ,

on May 9, 1990.

Chair
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April zi, 1993

Mr. Murray G. Sagsveen, Chairman
SBAND Ethics Connittee

P.O. Egx 14985

Bismarck, YD 558502-16%5

Re: Interpretation of Rule 1.8(3)(1l) of the North Dakota Rules of
Professional Conduct

Dear Mr. Sagsveen:

I write to reguest a formal opinion of the Ethics Committee on the
interpretation of Rule 1.8(j)(1) ¢f the North Dakota Rules of

Professional Conduct. A similar guestion was previously the
subject of an Advisory Opinion issued by the Ethics committee on
May 8, 1920, a copy of which is attached for yreferernce. The

factual circumstances giving rise to this reguest are as follows:

1. Members of my law firm serve as part-time

prosecuters for the City of wEEEEEENEgE and
otherwise engage in 2 bread civil practice;

2. I am not personally invelved in the Municipal
prosecutions for the City of GRS

3. A part of my practice is, however, criminal defense
in czses cther than those preosecuted by the City of
L H

4. I do not accept cases arising out of

nor represent individuals charged with viclations
of UMM runicipal ordinances; and

5. As a part of my criminal defense practice, I do
represent individuals before the SR County Court,

*
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The guesticn presented is whether Rule 1.8(j) (1) prohibits me, as
an attorney whose partners are part-time municipal prosecutors,
from appearing before the «ijj® County Court Iin defense of
individuals charged with misdemeanors triable in the &M@ County
Court where such cases are prosecuted by the State or
municipalities other than the City of ?

Based upeon my review of the Rules of Professional Conduct, the
answer to this guestion is that nec ethical violation should occur
under these circumstances. Before discussing at greater length the
reasons supporting this conclusion, it may be useful to outline
those issues addressed in the Advisory Opinicon upon which I believe
there 1s no dispute.

Initially, I fully recognize the imputed disgualification rule set
forth in Rule 1.10 of the North Dakota Rules of Professional
Conduct which essentially states I cannct act in any area where my
law partner would be ethically prohibited from acting. Further,
I alsc recognize and fully sagree with the propesition that
Rule 1.8(3)(1), in conjunction with Rule 1.10, prchibits my
representation of anyone charged with a crime that 1is being
prosecuted by the City of ¢EEEIM regzrdless of the Court in
which such a preosecution occurs. I do not, however, agree Wwith the
broad scope of the prohibition espoused in the Advisory COpinion.

My disagreement with the previcus Adviscry Opinion stems from the
interpretation of the impact of Section 40-18-~15.1 of the North
Dakota Century Code upon the ethical prohibitions set forth in
Rule 1.58(3){(1} of the North Dakota Rules of Professional
Conduct. In the Advisory Opinion it was concluded
Section 40-18-15.1 "does extend the reach of Rule 1.8(3)(1)"
because as a result of the enactment of that statute the County
Court "comes within the definition of 'in the jurisdiction in which
the lawyer holds the prosecutorial appeointment.'” Adavisory
Opinion, May 9%, 1990. I respectfully submit the previous Advisory
Opinion confuses "Court" with "jurisdiction."®

Rule 1.8{3j) (1) provides in relevant part, as fellows:

{3} A part-time prosecuter . . . permitted by law to
engage in the practice of law in addition te the
part-time service shall not in that practice represent
a client if the representation will or probably will
require any pleading or appearance on the client's

behalf:
1. If the lawyer is a part-time presecutor
and the client is charged or expects to
ke charged with crime, in the

jurisdietion in which the lawyer holds
the prosecutorial appointment; . . .
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N.D.R. Prcf. Conduct 1.8(3j) (1) (emphasis added).

The primary thrust of Rule 1.8(3) (1) is to prevent the appearance
of a compromise of the prosecutorial function where members of the
same law firm would be both prosecuting and defending in the same
case. It is significant the word "jurisdiction" is used in
Rule 1.8(3) (1} while the word "Court" does not appear until the
discussion of part-tine Judges (in connection with Rule 1.8(j)(2)
of the North Dakota Rules of Professional Conduct).

A Municipal Judge, sitting in a Municipal Court, only heas
jurisdiection to "hear, try, and determine offenses against the
crdinances of the City." N.D. Cent. Code § 40-18-01(1). The city
prosecutor is responsidble for presecuting on behalf of the City all
vielations of Municipal crdinances. All such ordinance viclations
are initially charged in the Municipal Court. Appeals from adverse
verdicts in Municipal Court may be taken by a defendant to the
County Court (in the czse of ilimpgemll thc GEEMS County Court).
Id. § 40-18-15. Further, since 19387, in misdemeancor cases in which
2 right to trial by jury exists, the case may be transferred from
the Municipal Court to +the County Court. Ié. § 40-18-15.1.
Rppeals from the County Ceurt may then be taken to the Supreme
Court of Nerth Dakota. Id. § 27-07.1-21; N.D.R. 2pp. P. 1 & 3.

There is no appearence of imprcpriety when a municipal prosecutor
appears before the same court (County, District, or Supreme) before
which one of his partners also appears, but in a separate case,
with a different defendant, and prosecuted by a different

municipality and prosecutor. As the Comment to Rule 1.8(3)
indicates, "there is no compromise of the public function when a
part-time municipal preosecutor . . . defends persons charged with

crime to be tried in another Court, or when a part-time state's
attorney defends a person charged with a crime to be tried in
another county." N.D.R. Prof. Conduct 1.8(3) (Comment).

In other words, the Rules of Professional Conduct, a2nd ccoemments
thereto, indicate it is not improper for the partner of the W

municipal prosecutor to defend a person charged with crime in

Municipal Court. That is clearly another "Court," (and in
reality a separate prosecutorial "jurisdiction”) and the appearance
of any impropriety is aveided. It is bevond argument that the
partner of the WAlNNNNM> runicipal prosecuter could defend this
case, even if it was ultimately appealed to the Nerth Dakota
Supreme Court (and even though appeals of G o-cseccutions
may also be heard by the North Dakota Supreme Court). idg. 1t
follews, therefore, that the same case can be ethically defended by

the partner of the wwllllllw prosecutor in the County Court
following either an appeal or statutory transfer.
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This point is Dbetter illustrated with the part-time State's
Attorney. As the Comment to Rule 1.8(j) indicates, a part-time
state's attorney in Traill County can appear as defense counsel in
a criminal preosecution being conducted in Griggs County. This is
the case despite the fact the same Judge, in the same District
Court, may hear criminal cases in both counties. N.D.R. Pref.
Conduct 1.8(j) (Comment). 1Interestingly, the named plaintiff in
both instances is "The State of North Dakota." ©N.D. Cent. Code
§ 29-01-032. It is not the "Court" which is important to the
conflict of interest issue; but rather it is the fact the part-time
State's Attorney in @ County has prosecutorial "jurisdiction™
only within SRR County. He 1is, therefore, outside his
presecutorial "Jurisdiction” when he defends the case in the

County "Court." Clearly the "jurisdiction" of each county State's
Atterney is the distinguishing fzctor., See Id. §§ 11-16-01(1) and
11-10-02(4).

ks noted above, the same analysis is applicable to appeals teo the
North Dakota Supreme Court. Elthough cases initially charged in
Municipal, County or District Court may ultimately be decidegd by
the North Dakota Supreme Court, neither Rule 1.8(j) or its Comment
prohibits the criminal defense here at issue simply because
entirely unrelated cases can be heard before the same "Court."
Again, it is the "jurisdiction" which brought the initial charges
that determines the existence of a conflict.

The enactment of Section 40-18-15.1 of the North Dakota Century
Code in 1987 had no significant impact upon the conflict of
interest issue. Even before this statute was enacted, appeals from
the Municipal Court were taken to the County Court (or the District
Court) pursuant to Section 40~18-19% of the North Dakota Century
Code. Such m"appeals" were actually de nove trials. N.D. Cent.
Code § 40-18-19. This was the state of the law on November 1, 1980
when the Ethics Committee issued Informal Opinion No. 37 which
provided, inter alia that "a partner or associate of a city
prosecutor may appear as counsel in any criminal action in any
Federal Court and in any state Court other than in the city in
which the city prosecutor serves.® Informal Opinion No. 37,
November 1, 1980. Similarly, Informal Opinion No. 40, issued in
June, 1984, provided only that "no [part-time Municipal Judge)
shall appear as defense counsel in any criminal action in a Court
in which he or she presides." Informal Opinion No. 40, June, 1884.

In my view, the prohibitions of Rule 1.8(3j) (1) should preoperly be
interpreted to provide a part-time prosecutor (or lawvers
associated in their firw) shall not represent a client charged, or
expected to bhe charged, with a crime which is, or will likely be,
Frosecuted by or in the name of the governmental entity for which
the part-time prosecutions are performed. Under such an
interpretation the "jurisdicticn” prosecuting the case is always
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known with certainty, regardless of which "Court" may hear the case
during its existence. Such certainty benefits clients, lawyers and

the Courts while properly safeguarding the integrity of the
prosecuterial functien.

I respectfully reguest the Committee's consideration of these
thoughts in arriving at its Opinion on this matter. If I can be of
further assistance, please feel frae to call upon me.

Very truly yours,




