August 10, 1995
CONFIDANTIAL

Me Alfca R. Senechal, Chairperson
Ethﬁes-ﬂnmmfhnee, SBAND

10€ North 3zd. Street, Suite M-1GZ
B, Box 5576. o,

Grand Forks, R. b, 58206-5578

RE: Rules 3.6; 4.1; 4.3: and 7.1, Rules of Professions] Conducy,
Dear Ms Senechal:

Thank you for your TeEponse Lo My prewvious Inguiry, con-
camning requesting information from rhe public,

I now pregent the following for the committee's opinion,
with respect to reference ryles-

REQUEST FOR THFORMATION

I an a lawyer, wirh oy
offices in North Dakota, 4 representing two per.
sofs, who have surgical procedures, on their e¥es, lnown
&3 RADIAL KERATOTOMY:, They are not sztigfied with the reguleg
of the surgeries, and as part of their claims, they allege

My name is

ceived. If you have had a RADIAL KERATOTOMY procedure on your

aye or eyes, and were not made knowledgesble, hefore the surgery,
of the results you sre e eripncin d like to hear f£rom

The reason for my interegt in geeking this information
comes from a doctpr's deposition, in which be was asked the
Eollowing questions and gave the following answers:

Q. "Iz this;prncédute;thatu;oﬁxaﬂyettiéeiand Perform
an elective procedwuia ot ‘the ‘paxt of -thé patient?

Ay Yes,

Q. 4s an ophthalinologist and & mdeical doctor, do Tou
widerstand thar it's the surgean's duty to inform
the patient of the known - risks, benefits, pogsible
Outcome, side effacty and alcernarives?
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that vouy duty?
A, absolntely.
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STATE BAR AS§OCIAT;DN OF_HORTH DAROTS
ETHICS COMMITTER
OPINION No. 85-09
September 26, 1955

The Ethica Committee received g est for an opinion from
Attorney represents two clients in
Cases concerning radigl erato gains ¢ same doctor, elinic and
hospital. Informed consent ig an i i

S8ue in each case, The doctor has

apparently testifjed in one case, gstating: *r alwaya give my patients

total informed consent about all Lhe Procedures that I’'n going to
undertake with them. "

REQUEST FOR INFORMATTON

My name ig L am a lawyer, with my officeg
in North Dakota. T aq representing two pPersons, who have
had surgica bProcedures, on their eyes, known as RADIAT, KERATOTOMY .

They are not satisfied with the resulte of the Burgeries, and ag
part of their claims, they allege that they wsre not properly
informed on the results they received. If you have had z RADIAT,
KERATOTOMY procedure on Your eye or eyes, and were not made
knowledgeable, before the surgery. of the regultg you are

experiencing, I would like to hear from you. Fleage write:
PUrpose in making this publication is to obrain evidence
Telatlng To whether the doctor’s statement that he always 9ives his

In hig initial request,—directed the Committee’s attention
to Rule 3.6 of the Rules of Professional Conduct, which relateg to krial
publicity. Rule 3.6 Provides:

A lawyer shall not make an extrajudicial statement that a
reasonable perason would expect to be disseminated by means of mags
public communication if the lawyer knows or reasonably should know
that the statement will Create a serious and imminent threat of
materially prejudicing an adjudicative proceeding.

Based upon the facts ag pProvided to the Committee, the proposed
publication does not appear to violate Rule 3.6, In the Committearsy
opinion, the bropecsed publication would not create a seriocug or imminent
threat of materially prejudicing any court proceedings.



However, the Committee would point out that if —publishes the
- proposed statement, Rules 4.1 through 4.4, which apply to transactions
with persons other than clients, and Rule 7.1, which relates to
communications concerning the services of a lawyer, may have application
and should be strictly adhered to.

This opinion is provided pursuant to Rule 1.2(B), North Dakota
Rules for Lawyer Discipline. This Rule states:

A lawyer who acts with good faith and reasconable reliance on a
written opinion or advisory letter of the ethics committee of the
association is not subject to sanction for violation of the North
Dakota Rules of Professional Conduct as to the conduct that is the
subject of the opinion or advisory letter.

This opinion was drafted by Pamela J. Hermes and was unanimously
approved by the Ethics Committee on September 26, 1995.

‘Alice R. Senechal
Chairperson




