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The Committee has received a request for an opinion regarding the application of Rule
5.6(b) of the North Dakota Rules of Professional Conduct to 2 proposed confidentiality agreement
and release being negotiated as part of a settlement agreement.

FACTS

The attorneys who requested this opinion represent opposing parties in a lawsuit concerning
disability insurance coverage. As part of the settlement of that lawsuit, “Attorney A,” counsel for
the insurance company involved in the dispute (“Insurance Company” or “Company™), has
proposed to “Attorney B,” counsel for the individual involved in the dispute (the “Insured”),
settlement documents that include the following “Confidentiality Agreement” (to be signed by
Attorney B):

As a consideration of the settfement by [the Insurance Company] of a
lawsuit between [the Company] and {the Insured}, the undersigned, [Attorney B],
individually and on behalf of the law firm of [Attomney B] (collectively “[B]"),
subject to the conditions subsequent hereinafier set forth, hereby agrees to keep all
information obtained by [B], as attorney for [the Insured], obtained on account of or
through the claims of [the Insured] against {the Company], or obtained on account
of or through the lawsuit instituted by [the Insured] against [the Company] (the
“Litigation™), strictly confidential. This information includes, but is not limited ta,
any matters obtained through discovery in the Litigation, as well as the fact of, or
conditions of, setilement between [the Company] and [the Insured]. {B] will not
disclose any such matters to eny third party. [B] will also not disclose to any third
party the fact that the Litigation was brought, and will not discuss any matters, of
any kind, related to the Litigation, with any third parties. [B] further agrees: (1) to
return to [the Company] all copies of documents produced by [the Company] in
connection therewith and as part of the discovery proceedings in the Litigation, (2)
to retumn to [the Company] any documents or letters sent from [the Company] to
[the Insured] before commencement of the Litigation to the extent he has possession
or control of the same, and (3) to deliver to [the Company] the original and all
copies of any deposition transcripts obtained by [B] or [the Insured] in connection
with the Litigation. : :

In addition, Attorney A has proposed including the following language in a “Release” to be
signed by the Insured:



(The Insured] agrees to, and by this settlement does, request his attorney, [B]
and [B’s] law firm . . ., to keep all information relating to the representation of [the
Insured] confidential. He hereby requests his attorney to return to [the Company)
any information obtained by fthe Insured] or his attorney as a part of the Litigation,
including without limitation any and all copies of documents previously produced
by fthe Company] in discovery proceedings regarding the Litigation, as well as all
copies and originals of any deposition transcripts or depositions taken as a part of
the Litigation. [The Insured] agrees to, and shall, retum to [the Company] any
documents, letters, or other materials received by [the Insured) from [the Company],
including any such letters received prior to commencement of the Litigation;
provided, however, that this requirement shall not be construed as requiring [the
Insured] to return to [the Company] his, or his attorney’s, copy of this Release. In
addition, [the Insured] may retain those materials required by [the Insured] for tax
purposes or accounting services or purposes. Any materials retained by [the Insured]
for tax purposes or accounting services or purposes shall be used strictly by him for
those purposes only.

{The Insured}, by this agreement, specifically agrees he will not hereafter
consent to the use of any information obtained by his attorney as a result of, or
through the Litigation, in any manner.

As a further condition of this release, [the Insured’s] attorney shall execute 2
Confidentiality Agreement by which his. attorney agrees to keep confidential all
information relating to this settlement or the Litigation to the full extent allowed by
the Rules of Professional Conduct.

[SCUSSION

The Ethics Committee Procedures provide that the Committee “will not act as a fact finder.

If the outcome of a question presented is dependent on deciding among conflicting facts, the

committee will, to the extent possible, issue an opinion which addresses the alternative findings of
m” ; :

In this instance, there apparently is a dispute between the two requesting attorneys as to the
interpretation to be given at least some portions of the agreements quoted above. It would be
inappropriate for the Committee to resolve this dispute about the proper construction of agreements,
Therefore, this opinion will not provide an interpretation of the quoted language. The opinion will,
however, discuss the application of Rule 5.6(b) to the differing constructions proposed by the
requesting attomeys,



The opinion will consider the application of Rule 5.6(b) to the three main issues raised by
the attorneys’ requests, specifically, the propriety under Rule 5.6(b) of:

D A provision making the settlement agreement terms confidential;

2 A provision requiring the return of discovery and other documents to the Company;
and

3 A provision making confidential other “information” Attorney B obtained “on
account of or through” the Insured’s claims or lawsuit against the Company.

(1) Rule 5.6(b)
North Dakota Rule of Professional Conduct 5.6 provides:

A lawyer shall not participate in offering or making:

(b) An agreement in which a restriction on the lawyer’s right to practice is part of
the settlement of a controversy between private parties.

The Comment to Rule 5.6 states that “[plaragraph (b) prohibits a lawyer from agreeing not
to represent other persons in connection with settling a claim on behalf of a client.” '

) The Rationale Behind and Test Used in Applying Rule 5.6(b)

Colorado Formal Ethics Opinion 92 (June 19, 1993) contains a good discussion of the
general principles governing the application of Rule 5.6(b). According to that opinion,

The rationale for this rule is that restrictions of this kind placed on a settling
claimant’s lawyer would be contrary to the meaning and spirit of former Canon 2,
which urged lawyers to make legal counsel availeble. Armmotated Code of
Professional Responsibility 115 (1979). Similarly, as the Chair of American Bar
Association Committee on Ethics and Professional Responsibility explained to the
ABA House of Delegates in 1970:

[A] covenant of that type would, in effect, restrict . . . a lawyer’s
ability to engage in the practice of law by agreeing in advance before
he had considered any of the merits, that he would not represent
certain types of clients. Secondly, we [the Committee] felt that a
covenant of that type would inevitably involve a conflict of interests.



Rule 5.6(b) and its predecessor, DR 2-108(B), generally have been
understood to hold unethical any settlement provision that requires a lawyer to
decline future representation against a party defending the claim that is being
settled. Case law and ethics opinions are virtually unanimous on this point. .. ..

Practice restrictions of the kind prohibited in Rule 5.6(b) are clearly
overbroad and antithetical to a lawyer’s ability to practice. Where the lawyer is
representing  contemporaneously seitling and non-settling claimants, such
restrictions could create an irreconcilable conflict of interest. Such a contractual
restriction also creates a conflict of interest between the lawyer and future clients . . .
and has been deemed to be in contravention of public policy.

Other types of restrictions less onerous than a complete prohibition against
subsequent representation of clients against a settling party defending a claim may
similarly violate Rule 5.6(b). FEthics committees in other jurisdictions have
recognized the impropriety of practice restrictions that fall short of an outright bar to
future or ongoing representation.

The rationale for the prohibition against such lesser restrictions is that they
too are “restriction[s] on the lawyer’s right to practice” precluded by Rule 5.6(b). . .
- Prohibited restrictions may include barring a lawyer representing a settling
claimant from subpoenaing certain records or fact witnesses in future actions against
the defending party, preventing the settling claimant’s lawyer from using a certain
expert witness in future cases, and imposing forum or venue limitations in future
cases brought on behalf of non-settling claimants,

In the opinion of this Committes, the test of the propriety of a settlement
provision under Rule 5.6(b) is whether it would restrain a lawyer’s exercise of
independent judgment on behalf of other clients to an extent greater than that of an
independent attorney not subject to such a limitation. Material restrictions obtained
with an eye towards thwarting a non-settling claimant from obtaining counsel of
choice fail this test. Although public policy favors fair settlements, the public policy
favoring full access to legal assistance should prevail.

Id. (footnote omitted)(citations omitted).



3 Application of the Rule to the Settlement Provisions Proposed in this Case
{a) The Agreement to Keep the Settlement Terms Confidential

Both Attomey A and Attorney B apparently agree the proposed settlement language
restricts Attorney B from disclosing the amount and terms of the settlement. That restriction is not
prohibited by Rule 5.6(b) where those details are not a matter of public record.

As a New Mexico ethics opinion concluded,

[a} settlement condition providing for nondisclosure of the amount and terms of a
settlement is not only proper, but should be recognized where the details are not a
matter of public record. The amount and terms of a settlement are the secrets of the
client which may not be disclosed by the attorney. If a client agrees to such a
settlement condition, the attorney must not disclose the amount or terms of the
settlement.

State Bar of New Mexico Advisory Opinions Committee Advisory Opinion 1985-5 (Oct. 23, 1985)
(citations omitted).

Similarly, a North Carolina State Bar ethics opinion found:

A lawyer may not be a party to a settlement agreement wherein he agrees to refrain
from representing other potential plaintiffs in the future. . . . Nevertheless,
participation in a settlement agreement conditioned upoh maintaining the
confidentiality of the terms of the settlement is not unethical. The amount and terms
of any settlement which is not a matter of public record are the secrets of a client
which may not be disclosed by a lawyer without the client’s consent. If a client
desires to enter into a settlement agreement requiring confidentiality, the lawyer
must comply with the client’s request that the information regarding the settiement
be confidential.

North Carolina State Bar Ethics Opinion RPC 179 (July 21, 1994). See also Colorado Formal
Ethics Opinion 92 (June 19, 1993) (“A lawyer may enter into a settlement agreement conditioned
upon nondisclosure of the amount and terms of the settlement, provided this information is not
already a matter of public record.”).

These conclusions in the cited opinions appear sound and are adopted by the Committee.



()  The Agreement to Return Discovery and Other Documents to the Company

The Confidentiality Agreement in question seeks to require Attomey B to tum over to the
Insurance Company certain documents, specifically, documents the Company produced in
discovery, correspondence from the Company to the Insured before the litigation began, and
deposition transcripts. The Release the Insured is asked to sign includes similar requirements (with
certain tax- or accounting-related exceptions) and also includes a requirement that the Insured
request Attorney B “return to [the Company} any information obtained by [the Insured] or his
attorney as part of the Litigation.” It is unclear what “information™ is intended to be included in
this requirement,

The Colorado and New Mexico ethics opinions quoted above address the issue of tuming
over documents to opposing counsel. The Colorado opinion concluded: *“[A] settlement
requirement that a lawyer return documents obtained in discovery as a condition of settlement is not
unethical in proper circumstances.” Colorado Formal Ethics Opinion 92 (June 19, 1993).

The New Mexico opinion contains a more detailed discussion of a similar document issue.
State Bar of New Mexico Advisory Opinions Committee Advisory Opinion 1985-5 (Oct. 23,
1985). In that instance the committee was considering an agreement requiring the setiling attomey
to “give her entire file to defense counsel to be sealed.” Id. !

The New Mexico committee concluded that, with the exception of attorney work product,

ftlhe decision whether to agree to this condition rests with the client because the file
is the property of the client. . . . The attorney should fully explain the condition to
her client, its threat to the attorney-client privilege, and all other ramifications of
having the file sealed in the manner requested by defense counsel. It is the client’s
decision whether to accept this condition of the settlement.

Id. (citations omitted).

! This Committee does not necessarily adopt the concept that it would be appropriate under
Rule 5.6(b) for an attorney to turn over his/her entire file to defense counsel to be sealed since
that issue is not before us. The requirement that the entire file be turned over raises issues
concerning, among other things, the ability of the attorney to defend against disciplinary claims
and/or malpractice claims which could arise out of the representation. The ability of an
attorney to defend against disciplinary proceedings and malpractice actions is important to the
practice of law. Even though the Committee finds no violation of Rule 5.6 in an agreement for
Attorpey B to return to Company documents produced in discovery, deposition transcripts, and
correspondence from the Company to the Insured which do not involve work product, it should
be made clear that the Committee is not condoning the destruction of such documents by the
receiving party in a manner intended to thwart or interfere with existing or future claims.



The committee noted, however, that attomney work product materials raise a separate but
related question. [d. On that issue the committee wrote:

Releasing work product papers as a condition for settlement may be
distinguishable from the protection afforded to an attorney and client during
discovery. . . . It is the Committee’s position that if the attomey is required to
disclose her entire work product, it may inhibit her representation of subsequent
clients. If this were to occur, defense counsel would accomplish indirectly what
they cannot accomplish by directly precluding the attorney from representing other
plaintiffs with similar claims. ...

The attorney’s work product papers may reveal her client’s position which
could affect her representation of future clients whose weaknesses and settlement
positions are similar to those of the settling client. Also, the attorney may not be
able to recreate her work product if it is sealed by defense counsel. Therefore, with
regard to work product, the attorney must first determine whether the condition will
restrict her right to practice law. If it will, the attorney cannot agree to the condition.
If it will not, the attorney may agree to the condition. . . .

Id.

Applying these principles, to the extent the Confidentiality Agreement and Release in
question here are construed to require Attorney B to provide to the Company documents the
Company produced in discovery, deposition transcripts, and correspondence from the Company to
the Insured, Rule 5.6(b) does not prohibit the agreements if the documents in questlon do not
constitute attorney work product.

However, to the extent the provisions are interpreted to require Attorney B to turn over
documents protected by the attorney work product doctrine, the provisions may be prohibited by
Rule 5.6(b). That is, Attomey B may not agree to turn over any work product materials as part of
the settlement if that action will restrict his representation of other clients. Whether providing the
opposing side access to or losing his or her own access to work product materials would restrict the
attorney’s representation of other clients is a factual question the attorney must decide based on the
document(s) involved and the facts and circumstances of the case.

{c) The Agreement to Maintain the Confidentiality of Other “Information”
Attorney B Obtained “on Account of or Through” the Insured’s Claims or
Lawsuit against the Company

The proposed Confidentiality Agreement provides Attorney B may “not disclose to any
third party the fact that the Litigation was brought” or *“discuss any matters, of any kind, related to



the Litigation, with any third parties.” Further, the proposed Release states the Insured requests
Attorney B “to keep all information relating to the representation of [the Insured] confidential.” [t
is unclear what “matters” or “information™ are intended to be included in the prohibition against
disclosure contained in these documents.

Attorney B states he believes the agreements require him to deny the Insured’s lawsuit
against the Company ever existed, even if he could have obtained that information through
discovery in another lawsuit. Attoney A claims the agreement would not require Attorney B to
deny the lawsuit ever existed, just not to comment on the existence of the lawsuit.

The ethics opinions from other jurisdictions discussed above addressed whether an attomey
may agree to keep the “amount and terms™ of a settlement confidential, but not specifically
whether an attorney may agree to keep the fact of the lawsuit or the settlement itself confidential.

As discussed above, under Rule 5.6(b) the test of the propriety of a restriction is whether the
restriction *“would restrain a lawyer’s exercise of independent judgment on behalf of other clients to
an extent greater than that of an independent attorney not subject to such a limitation.” Colorado
Formal Ethics Opinion 92 (June 19, 1993).

Applying that test to this issue, Rule 5.6(b) does not prohibit an agreement to keep the
existence of a lawsuit and settlement confidential if those facts constitute confidential client
information under North Dakota Rule of Professional Conduct Rule 1.6. In many instances the fact
that Attomey B’s client sued and received a settlement in a case would constitute such confidential
client information and whether that information may be disclosed would be the client’s decision.

Under those circurnstances (that is, if the information about the litigation and settlement
does constitute confidential client information) Attorney B must respect his client’s confidences
and adhere to relevant Rules of Professional Conduct in responding to inquiries about the lawsuit or
settlement from other prospective clients. See, e.g.. N.D.R. Prof. Conduct 4.1 (“In the course of
representing a client a lawyer shall not make a statement to a third person of fact or law that the
lawyer knows to be false.”); N.DR. Prof. Conduct 7.1 (concerming false or misleading
communications concerning a lawyer’s services). C

However, under Rule 5.6(b) Attorney B may not enter into an agreement restricting his use
of any information that would not constitute protected client information under Rule 1.6 if that
restraint would restrict his ability to represent other clients. For example, Attomey B could not
agree to keep “confidential” information that is a public record or that he could otherwise obtain
through channels, such as discovery, and use in subsequent cases, but for the proposed
confidentiality agreement. Restricting Aftemey B’s use of information that a lawyer other than
Attorney B could learn and use in litigation on behalf of a client would restrain Attomey B's
exercise of independent judgment on behalf of other clients to an extent greater than that of an
independent attorney not subject to such a limitation. Therefore, the proposed agreements would



violate Rule 5.6(b) if they were construed to prohibit Attorney B from disclosing information that is
a public record or he could otherwise obtain.

Attorney B further characterizes the Confidentiality Agreement as prohibiting him and hijs
law firm *“from using any knowledge, expertise, or information gained in the lawsuit in any future
lawsuit.” For example, Attorney B states the Confidentiality Agreement would prohibit him and
members of his firm from telling prospective clients with possible claims against the Company that
they had experience with the Insurance Company and its policies, procedures or personnel.
Attorney B also claims the agreement would prohibit his firm from using information about this
case in another lawsuit alleging an inappropriate “general business practice,” even if he could have
obtained that information through discovery in the other lawsuit.

Attomey A disagrees with this construction of the proposed agreement. Attorney A states
nothing in the agreement restricts Attorney B’s use of any “knowledge or expertise™ gained in the
Litigation or the use of “information that he has in his mind” in future litigation.

Applying the test of the propriety of a restriction in a settlement agreement set out above, if
the Confidentiality Agreement and Release were construed to restrict Alttorney B’s use of attorney
work product -- mental impressions, conclusions, opinions, legal theories or strategies, etc. - in a
manner that would inhibit Attorney B’s ability to represent future clients, those agreements would
violate Rule 5.6(b). It is difficult to imagine how an attorney could “unlearn” theories or
knowledge of law acquired as part of preparation for a case and not use that knowledge in
representation of clients in similar cases in the future. If an agreement prohibiting the future use of
such knowledge or information were permissible, therefore, defense counsel could use such
agreements to “accomplish indirectly what they cannot accomplish by directly precluding the
attorney from representing other plaintiffs with similar claims,” State Bar of New Mexico Advisory
Opinions Committee Advisory Opinion 1985-5 (Oct. 23, 1985). Accordingly, if the agreements at
issue here were construed as a broad prohibition on Attorney B's “using any knowledge, expertise,
or information gained in the lawsuit in any future lawsuit,” the agreements would be prohibited by
Rule 5.6(b).

: However, if the agreements were construed to prohibit only Attomey B's future use of
confidential client information protected by Rule 1.6 acquired in his representation of the Insured,
the agreements would pot violate Rule 5.6(b). It is permissible for the Insured and Attorney B to
enter into an agreement restricting the future use of confidential client information protected under
Rule 1.6.

CONCLUSION

In summary, the test of the propriety of a scttlement provision under Rule 5.6(b) is whether
the restriction would restrain a lawyer's exercise of independent judgment on behalf of other clients



1o an extent greater than that of an independent attorney not subject to such a limitation, Under that
test, at a client’s request, an attorney may agree:

To keep confidential the amount and terms of the settlement, provided this information is not a
matter of public record; '

To keep confidential the fact of the lawsuit and settiement or any other information to the extent
that information constitutes confidential client information under Rule 1.6; and

To return to opposing counsel or party documents that party produced in discovery, deposition
transcripts, and correspondence between the opposing party and the Insured if the documents in
question do not constitute attorney work product.

Under Rule 5.6(b) an attorney may not agree - even at a client’s request;

To tum over to the opposing party or counsel documents protected by the attorney work
product doctrine if that action would restrict the attorney’s representation of other clients; or

To keep confidential information that is not confidential client information under Rule 1.6, for
example, information that is a public record or that the attorney could otherwise obtain through
channels, such as discovery, and use in subsequent cases, but for the proposed confidentiality
agreement.

This opinion is provided pursuant to Rule 1.2(B), N.D.R. Lawyer Discipline, which states:
A lawyer who acts with good faith and reasonable reliance on a written opinion or
advisory letter of the ethics committee of the association is not subject to sanction

for violation of the North Dakota Rules of Professional Conduct as to the conduct

that is the subject of the opinion or advisory letter.

This opinion was drafted by Laurie J. Loveland and was approved by the Committee on

June 30, 1997,

Y/ 2

Alice R. Senechdl, Chair

10



| 97-08 /

Attorneys at Law

March 27, 1997

State Bar Association
of North Dakota
ATTN: Executive Director
P.O. Box 2136
Bigsmarck, ND %8502

In re: ilIlIIllII'I"IIIIIIIIIIII'!III?

Dear Sir/Madam:

-

FUIDERIED

I i)

The purpose of this letter ig to request an opinion by the ethics
committee on a dispute which has arisen between the parties to
this action. The dispute involves the application of Rule 5.6,
ND Rules of Professional Conduct. That rule, with the relevant
provisions emphasized, reads as follows:

Rule 5.6 Restrictions On Right To Practice
A lawyer shall not participate in offering or making:

(a) a ©partnership or employment agreement that
restricts the rights of a lawver to practice after
termination of the relationship, except an
agreement concerning benefits upon retirement; or

{b) an agreement in which a restriction on the
lawyer’s right to practice 1s part of the
settlement of a controversy between private
parties.

This dispute arose out of a lawsuit concerning disability
insurance coverage. The pl&intiff alleged he was entitled to
total disability benefits, and the defendant insurance company
denied he was totally disabled. The case was hotly litigated
for several months, until a mediation was held on March 7, 1987,
At that mediation, the parties agreed on a settlement which
called for the insurer to pay total disability benefits. The
settlement is in the best interests of my client, the insured.




March 27, 1997
Page 2

The insurer’s counsel drafted the settlement documents, ang
1pcluded therein the agreement which is the subject of thig
dispute. A copy is attached as Exhibit A. Defense counsel has
stated that this supposed “confidentiality” agreement isg a
condition to the settlement in this case. The agreement must be
signed by me individually, and on behalf of my law firm,
otherwise claims there is no settlement. The
agreement requires a and anyone associated with me deny that
this lawsuit ever existed. It prohibits me and my law firm from
using any knowledge, expertise, or information gained in this
lawsuit in any future lawsuit. It requires that we return to the
ingurer all documents exchanged during the case, all depogition
transcripts, and any other documents which might be used against
the insurer in future cases.

It is our position that this supposed “confidentiality” agreement
is in reality a back-door way of preventing or hindering this law
firm from representing insureds with claims against this company
in the future. We believe this violates Rule 5.6, and have
refused to sign the agreement on that basis.

It is our position that Rule 5.6 was intended to prevent
precisely the dilemma with which we are presently faced. The
monetary settlement offered by the insurer is a good gettlement
for our client. Obviously we are ethically obligated to do what
is in our client’s best interests. However, that same settlement
will severely restrict our right to take cases against this
insurer and other insurers in the future. We feel it is in fact
designed to do exactly that. Our own interests are therefore
diametrically opposed to those of our client. The insurer in
this case has used our dilemma to pressure us to sign the
confidentiality agreement. This, we feel, was precisely the
situation Rule 5.6 was designed to avoid.

We have not engaged in any significant research on this issue,
because our client should not be required to pay for it. We can,
however, verify there are no North Dakota cases interpreting Rule
5.6 in this situation. Nevertheless, an example serves to
illustrate how the proposed confidentiality agreement will
“restrict our right to practice” in similar cases against this
company .

Assume an insured has been denied benefits by this same company.
The insured seeks out an attorney, and is referred to several.
He or she comes to our office, and meets with the undersigned.
The insured is looking for someone who has experience with this
company, its policies and procedures, and its personnel. The
insured asks whether we have ever been involved with this company
in the past.

Under the proposed confidentiality agreement, we will be forced
to either 1) lie to the prospective client; or 2) cryptically
refuse to answer his or her inquiries. The insured will go
elgewhere, That is precisely what the insurer in this case



March 27, 1987
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wants, and it is precisely the purpose behind the confidentiality
agreement. The insurer in this case does not want to be sued by
attorneys with experience with its policies, procedures and
personnel. It wantg the attorneys who represent its insureds to
start from scratch. That way, the burden of bringing litigation
against them is increased, attorneys are less willing to take the
case, and insureds are less likely to want to bear the costs ang
therefore less 1likely to bring suit in the first place. We think
this is unfair, and is prohibited by Rule 5.6.

A whole set of additional problems will arise if we ever do
accept a case againgt this insurer in the future. The Unfair
Claims Practices Act allows the jury to consider additional
evidence if the improper actions of the company are shown to have
been pursuved as a *“general business practice.” The proposed
confidentiality agreement would prohibit wus £from wusing the
existence of this case in any future action, regardless of
whether we would have obtained that information independently
through the discovery process. We must deny that the insurer’s
dispute with this client ever existed.

Clearly one of the insurer’s concerns is that counsel will
“golicit” clients and engender more litigation against it.
Improper solicitation of clients without valid claims is already
prohibited by the ethical rules, and needless to say, we have no
intention of so deoing. See Rule 7.1, ND Rules of Professional
Conduct. This agreement is not intended to prevent such conduct.
It is intended to prevent legitimate claimants from having all of
the facts necessary to make their choice of counsel,

We have absolutely no objection to being bound by our c¢lient’s
promise not to reveal the amount of this settlement, and to
generally keep the settlement itself confidential, These types
of confidentiality provisions are included in releases all the
time, and we have no objection to them. Thus, we will not be
allowed to say *“we obtained a favorable settlement against X
Insurance Company” under our proposed agreement. However, we
cannot rightly be prevented from saying we have represented
parties against this company before.

We also feel the proposed confidentiality agreement raises
significant First Amendment issues. This is especially true in
light of the fact that the “existence” of this litigation (what
the agreement tried to keep secret) is a matter of public record
and is available to the public generally. We recognize, however,
that such issues may not be within the scope of this committee’s
review,

Qur primary concern, at present, is the significant dilemma the
insurer’s proposed agreement is placing us in. We do not feel we
should be forced to choose between what is in the best interests
of our c¢lient, and being restricted in our right to effectively
take cases against this company in the future. We do not feel
other attorneys in North Dakota should be placed in this dilemma
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in the future. This, we fael,

is Precisely what Ruje 3.6 was
designea to Prevent,

Very truly Yours,




NE1 I E}

As a consideration of the ssttlement by —

individually W

+ Subject to “the

conditions subsequent hersinafter set farth, hereby agreas to

keep all information obtained by- as attorney for -

obtained on account of or through the claims of -against

,» or obtained on account of or through the lawsuit instituceqd
by -against ‘{the “Litigation"), skrictly confidentisl.
This information inciudes, but is not ilimited te, any matters
obtained through discovery in the Litigation, as well as tha fact

of, or conditions of, settlement between. and- -

will not disclose any such matters to any third parcy. -
will also not disclose to any third party the fact that the

Litigation was brought, and will not discuss any matters, of any

further agrees: (1) to return l:o. all copies of documents

kind, related tao the Litigation, with any third parties.

produced by.in connection therewith and as part of the
discovery pProceedings in the Litigation, (2} to return to .any,
documents or letters sent £rom .to -before commencement
of the Litigation te the extent he has possesgion or contrel of
the same, and (3] tog deliver to-the ariginal and all copies

of any depesition transcripts obtained by -Or - in

connection with the Litigation.




As a condition subsequent to the enforceability and validity
of this Confidentiality Agreement,’ through their counsel,
will request a determination from the North Dakota Ethics
Committee as to whether this Confidentiality Agreement violates
the provisions of Rule 5.6 of the North Dakota Rules of
Professional Conduct. In the event the WNorth Dakota Ethics
Committee determines any portion of this agreement violates said
Rule 5.6 of the North Dakota Rules of Professional Conduct, that
portion of this Confidentiality Agreement shall be null, void and
of no effect,

DATED this day of March, 1997.
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BRpril 4, 1997

State Bar Assoclation of North Dakota
Attn: Executive Director

P. 0. Box 2136

Bismarck, ND 58502-2136

Dear Ms. Tabor:

I am sending this to supplement a letter from to
the State Bar Association of North Dakota dated March 27, 1997, in
which Mr. ’requests an opinion by the Ethics Committ on
confidentiallty agreement drafted by me. Attached to Mr.ﬁ
letter is a copy of a Confidentiality Agreement drafted by me whic
provided that it would be submitted to the North Dakota Ethics
Committee for a ruling as to whether it violated the provisions of
5.6 of the North Dakota Rules of Professional Conduct. Mr.”
chose to submit the agreement, and it seems to me it should no
matter which party submits the agreement. I alsco am requesting the
opinion by the Ethics Committee as to whether the agreement
attached to Mr. (Il letter of March 27, 1997, violates the
provisions of 5.6 of the North Dakota Rules of Professional
Conduct.

I do not believe that the Ethics Committee needs a long discussion
as to the arguments, one way or the other, on this issue. They
will obviously exercise their own knowledge and interpretations in
reaching a decision. I do, however, feel that I must respond to
several of the comments in Mr.‘ letter of March 27, 1997.

Mr. *, in the first paragraph of page two of his letter, states
that the agreement requires that he, and anyone associated with
him, deny that the lawsuit ever existed. The agreement contains no
such language; the agreement would merely require Mr. to
state that he has no comment on any such request. e same
paragraph also states the agreement prohibits him and his law firm
from using any “knowledge, expertise, or information gained in this
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lawsuit in any future lawsuit,” There is no such condition,
implied or expressed, in the agreement regarding any “knowledge or
exXpartise.” With regzrd to any “information,” the information
cannot be discloseq by Mr ¢ however, there is nething in the
agreement that would restrict Mr, ability to use the
information that he has in his mind in han ling future litigation.

There ig nothing in the agreement that would EPrecliude Mr.-, or
his law firm om instituting future action against my cliert. 1n
fact, Mr, has besen specifically advised that this is not a
condition of the agreement. My elient and I beljieve that this ig
what Rule 5.6{b) precludes.

There is nothing in the agreement that restricrs the
OI his law firm t cases against either
0 other insurers,
agreement coes js require that the information that he hags obtainedq

and that he not disclose any such information to any third,party.
and his law firm, fron
using the Present lawsuit ag part of any solicitation of clients,
such a restriction does not violate the Provisions of Rule 5.6(b) .
A lawyer's right to Practice ig separate from any ability to
advertise., 7In fact, the right to practice law exXisteg long before
the ability to advertise. Moreover, clientsg csn insist upon
confidentiality at any time, Varying degrees of confidentiality
are a part of the Practice of law. Insisting on confidentiality
does not Place a restriction on a lawyer's right to Practice.

My concern is that tha Ethies Committee reach a decision on Whether
the proposed confidentiality agreement violates Rule 5.6 hased upon
the language of the proposed confidentiaiity agreemsnt, and pot
upon the characterizations frem either Mr. Cr me as to the
terms of the dagresment ,

Thank you for Your consideration.

Yours wvery truly



Attorneys at Law

May 9, 1997
State Bar Association of North Dakota
P.0. Box 2136 BRr g —
Bismarck, ND 58502 MAY 1 2 1007
Attn: Executive Director = BAND

reviously written you in regard to a release prepared by—

Since our last correspondence, there have been additional terms inserted into
Specifically, those changes are contained on pages 4

Dear Sir/Madam:

Our office has

the release by .
and 5 of the enclosed revised release.

Could you plcase have the Ethics Committee review these changes to determine whether this
language (on pages 4 and 5) constitutes an attempt to limit the undersigned’s ability to practice
law, and thus constitutes a violation of the Rules of Professional Conduct.

Thank you for your consideration regarding this matter.

Very truly yours,
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guCcessors and assigns. release,

predecesscr in interest

their agents. emplovess, attormevs, officers. apd dirsctors
and £rem any and all claims, sCtions, causes 0% accicn, demands,
or  rights far damages. axpenses, interaskt, ciaims  anc

com-pensa.t:‘-on WraLsoeveED, w'r.:‘.c'n‘ row nas, 9% which ma¥y

heresfi&r accrue o accounc ¢, pr in any wWaY qrow Sut of, &ny

-

andg all knawn or unknowh, sgresasn ané unioresest. injuries

Jamages, Tt or contract clzims resulting ko ‘n any Way

related L2 or aris (i} the disability ipsurancs

contract from

June 26, 1974, or {(2) any matters el ated co the lawsuil brought

and venued in the County of ‘

Judicial pigtrict af Woxrth Dakota .

by against

iT IS UNDERSTQOD aND AGREZD that io exch hange LOT the payment

nerainabove ser Zorth, _ shall surrender = . the

a—.bove—refe:enced disabilizy insuTanc nolicy. and zhat S&% i

policy shall be complazaly terminatec and of 1O gurther forcs or

geffact. This rzleas# includes, but ig noc !t imited 2O, claims LQT

penefits OF 207 kind, cvpe T paturs That .ﬁh’w claim wnde™
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said disability insurancs policvy as a result of: (1) any znd all
past known or unknown insurance claims, (2} the heart attack

wnich ‘xperienced on June 18, 1395, or (3) as & rasult of

any c¢laim of total or partial disability from said heart attack,
including witheut limitation any c‘:laim, attorney's fess or costs
incurred in comnection with the abqve-refe:enced lawsuit.

IT IS UNDERSTOOD AND AGREED that this settlement is the
compromise of a disputsd claim, that the payment made is not to
be construed as an admission of liability on the part of. and
that 'cont:inues to deny it has any legal obligation to maks
payments under the rsfarenced disability insurance policy on
account of the above-referenced heart attack beyond those
previously approved for the period of June 18, 1995 through
August 19, 19¢5; ’intends merely to aveid litigation and buv
its peace. Without limitation, it is understood that a disputes

exists Dbetween - and. as to the interpretation or

apelicability of language contained in the case of er v.

neti i T L lwayv v . 248 N.W.24d 743
(N.D. 1976}, with reference to total and/or partial disability
under the above-referenced disability insurance policy, and that
a2 dispute exists as to whether such case would preclude.frcm
denying a claim for total disability.

By entering into this settlement, it is understood that.
continues to take the position that the decision in Rookar does
not reguirs further payment to -beyond those praviously

aporoved for the period of June 18, 1595 through August 19, 1995.
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position of . and by entering into tzis settlament s nec

accepting the interpretation of ‘

—further declares he is relving wholly upen his

1 judgment, belief and knowladge as o the zaturs, axtsnt, affsc
and duration of damages and liability thereiore, and this =sl=age
is made without reliance upon any statement cr repr‘esentation of

.or any of its represantatives.

‘ further declares and represents that no promisse,

inducement or agreement not herein exprassed has been made cc

him, that this release contains the entire agreement between

hx

cr

-

partias herete, and that the terms of this release

fu
"
()]

contractual and not a mers recizal.

As additional consideration £for the sum _naid,—
i

further agrees to keep the Cterms o this settleme=t and

rh

compromise wholly cenfidential, and further agress that, from
! this date forward, he will not discuss with any person, excent
his attorney, the terms of this settlement or amy wmatters -slated
to, arising out of, or involving the litigation between—
and (the *Litigation”), unless required by a court cf law,
statute, oxr other rule of law to do sa. -agrees from this

day forward to keep confidential the fact that litigation was i

commenced against .by nimself, as well as the fact that hes
received any payment in settlement of the Litigation. _
agrees from this date forward that he will not publicly discuss

1
N . - - . ' i !
the disputes or claims raferanced in this settlement or in che |

Litigation.




all informacion relating to

representaticn

Zidential. He hereby reguests hi

attcrmey to recurn to ‘any information ohtained by-or

his attorney as a parc of the Litigation, including without

limitation any and all copies of documents prsviously produced bv

‘ in discoverv procesdings ragarding the Litigaticn, as well as

all copies and originals of any deposition transcripts of
depositions taksn as z part of the Litigation. —agreas
to, and shall, return to- any documents, letters, or other

terials rscei —:rom . including anv such

£

m

o

]
tH

T

ers recesived pricr commencement of the Litigation;
provided, however, that this ragquirement shall nct be construed
s raquirinﬂ-to raturn Lo .his, or his attcrney's,
copy of this Release. In addition,—may ratain those
materials recquired by - fcr tax purposes or accounting

services or purposes. Any materials retained by ‘for tax

purposes o©r accounting services or purposes shall be used

u

strictly by him for those purposes only.
_, by this agreement, specifically agrees he will not
hereafter consent to the use of any information obtained by his

attorney as a result of, or through the Litigation, in anv

manner.

As a2 furcher condition of this release, -attorney

shall execute a Confidentiality Agreewent by which his attorneyv

agrees to keep confidential all information ralating to this
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DATED tn:
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