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ORDER IN QUESTION 

The Pennsylvania Independent Oil & Gas Association (PIOGA) respectfully 

requests reconsideration of the majority opinion and judgment entered December 

28, 2018, which is attached as Appendix A.1 

POINTS OF FACT AND LAW MISAPPREHENDED BY THE MAJORITY 

I. The Majority Misapprehended Material Uncontroverted Facts Relevant to 

Its Adoption of The PUC's "Each and Every" Calendar Month 

Interpretation. 

These appeals involve the relationship between these two statutory definitions 

in Chapter 23 (relating to Unconventional Gas Well Fee , or “impact fee”) of Act 

13: 

"Stripper well." An unconventional gas well incapable of producing more 

than 90,000 cubic feet of gas per day during any calendar month, including 

production from all zones and multilateral well bores at a single well, 

without regard to whether the production is separately metered. 

"Vertical gas well." An unconventional gas well which utilizes hydraulic 

fracture treatment through a single vertical well bore and produces natural 

gas in quantities greater than that of a stripper well.2 

But the majority’s conclusion that the Pennsylvania Public Utility Commission’s 

(PUC) interpretation of the word “any” – used only in the stripper well definition – 

through the lens of the vertical gas well definition is proper misapprehends the fact 

that the stripper well definition applies beyond the vertical gas well definition that 

                                           
1 Reconsideration “[i]ncludes reargument and rehearing.” Pa. R.A.P. 102. 

2 58 Pa.C.S. § 2301. 
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incorporates it.3  The stripper well definition also applies to horizontal gas wells, 

which are unconventional gas wells that use horizontal well bores stimulated by 

hydraulic fracture treatments to expose more of the formation to the well bore,4 as 

PIOGA and Snyder Brothers recognized in the enforcement proceeding below.5 6  

Accordingly, PIOGA respectfully asserts that the majority’s view that what 

controls its resolution of these appeals “is the definition of ‘stripper well,’ as it has 

been incorporated and utilized in the definition of vertical gas well,’7 improperly 

places emphasis on the vertical gas well definition. 

                                           
3 Justices Saylor and Todd have recognized the significance of analyzing issues from the proper 

perspective.  Dittman et al., v. UPMC, No 43 WAP 2017 (Pa. November 21, 2018), (Saylor, J., 

concurring and dissenting) (Todd, J., joining) (claim sounding in both contract and tort, but 

expressly premised on relationship between employers and employees, should be viewed through 

a contract lens).  See also PIOGA Sur-Reply Brief at 10-11 (“[T]he PUC has continued in its 

reply brief to view the issue presented in these appeals through the lens of the vertical gas well 

definition rather than the stripper well definition.”). 

4 See definitions of “Unconventional formation” and “Unconventional gas well” at 58 Pa.C.S. § 

2301. 

5 “In those proceedings [before the PUC], Appellees filed a motion for summary judgment, 

asserting that Section 2301’s definition of stripper well was unambiguous, and that, under its 

plain language, if an unconventional well produced 90,000 cubic feet per day of gas, or less, for 

even a single month in the annual reporting period, then the well was classified as a stripper well 

and exempt from the impact fee.”  Snyder Brothers, Inc. v. PUC, Nos. 47 & 48 WAP 2017 (Pa. 

December 28, 2018), slip op. at 7 (emphasis added). 

6 However, according to the PUC, the stripper well definition applies only after the impact fees 

have been paid on the horizontal wells for the first three years:  “[F]or an unconventional well 

that begins paying the impact fee and is subsequently capped or is producing less than a stripper 

well, the Commission’s interpretation is that the unconventional well will pay the impact fee for 

at least the first three years of production; if the well then qualifies as a stripper well or is capped 

after the third year of paying the fee, the fee shall be suspended.”  PUC Final Implementation 

Order, 5/10/12, at 6-7 (footnote omitted).  PIOGA Definitive Form Brief at 10. 

7 Snyder Brothers, Inc. v. PUC, slip op. at 26-27. 



 3  
 

A. The Majority Misapprehended Material Uncontroverted Facts 

Establishing That The PUC's Implementation Orders Did Not 

Determine The Impact Fee Provisions of Act 13 To Be 

Ambiguous. 

The majority adopted the legal position of the Pennsylvania Public Utility 

Commission (PUC) that the word “any” in the stripper well definition is 

ambiguous because it can mean “one,” “all,” “each” or “every,” and concluded that 

this interpretation was consistent with the PUC’s four (4) impact fee 

implementation orders and Proposed Rulemaking Order.8  But the majority will 

search all five (5) of these orders in vain for a PUC finding that a provision of 

Chapter 23 of Act 13 is ambiguous.  All of the PUC’s statutory interpretations of 

the impact fee provisions were based on the plain meanings of the statutory terms, 

as the PUC determined them.  Indeed, the PUC has conceded that its interpretation 

in its implementation orders was not based on a finding of ambiguity.9  The 

majority will also search these orders in vain for the words “all,” “each” or 

“every.”  They simply aren’t there. 

The complaint initiating this enforcement proceeding before the PUC relied 

upon these PUC orders as the basis for imposing liability on PIOGA producer 

                                           
8 Snyder Brothers, Inc. v. PUC, slip op. at 27-29,33, 36-38. 

9 Snyder Brothers, Inc. v. PUC, 157 A.3d 1018, 1027 (Pa. Cmwlth 2017) (en banc):  “[T]he 

Commission concedes that in its Proposed Rulemaking Order, it never enunciated an 

interpretation for the term ‘ any’ in the definition of a ‘stripper well,’ (Commission's decision at 

40), nor did it previously find the term to be ambiguous.”  As noted in its brief to this Court, 

PIOGAS disagrees with first part of this concession.  PIOGA Definitive Form Brief at 20. 
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Snyder Brothers, but it was not until this litigation that the PUC determined the 

word “any” could mean “all,” “each” or “every” and therefore was ambiguous, and 

did mean “all,” “each” or “every” calendar month.  This is the PUC interpretation 

the majority adopted that the uncontroverted facts set forth above demonstrate was, 

contrary to the majority’s statement, not “long standing.”10 

B. The Majority Misapprehended Material Uncontroverted Facts 

Establishing That The PUC Has No Expertise Interpreting The 

Impact Fee Provisions of Act 13. 

There is no dispute that Chapter 23 of Act 13 is sui generis.  In the 

Commonwealth Court proceeding PIOGA provided material uncontroverted facts11 

showing that the PUC made many changes to its initial Chapter 23 interpretations12 

– all of which were based upon the PUC’s determinations of the plain meanings of 

the words and none of which were based upon a finding of ambiguity, as shown 

above and conceded by the PUC.  PIOGA respectfully asserts that the majority’s 

deference to the PUC’s interpretation and judgment misapprehends these 

uncontroverted facts and is unwarranted.13 

                                           
10 Snyder Brothers, Inc. v. PUC, slip op. at 38, n.27 (“Because these interpretations are long 

standing from the date of Act 13’s enactment, February 14. 2012, we reject Appellees’ assertion 

that they were developed in anticipation of litigation, and, hence entitled to no deference.”). 

11 R. 42a-44a, 64a-65a, 18a-20a (PIOGA Brief at 10-12, 32-33; PIOGA Reply Brief at 1-3). 

12 PIOGA Definitive Form Brief at 10-12. 

13 PIOGA Definitive Form Brief at 27-29. 
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II. The Majority Misapprehended The Relevance of the PUC's Application, 

Through the Lens of the Vertical Gas Well Definition, of Its Consistent 

Plain Meaning Interpretation That "Any" Means "One". 

In the Commonwealth Court proceeding PIOGA showed that, beginning with 

its initial implementation order and through its Proposed Rulemaking Order, the 

PUC consistently used the word “one” whenever it described what qualified a well 

as a vertical gas well,14 and indeed the PUC admitted in the order under appeal that 

in those implementation orders it interpreted the word “any” in the context of the 

vertical gas well definition: 

However, the term “any” is not included in the definition of a 

“vertical well.” Rather, “any” only appears in the definition of a 

stripper well.  Furthermore, a vertical well is defined by what it is not 

– a stripper well. Therefore, our interpretation of “any” in the 

Rulemaking Order was in the context of the vertical gas well (i.e., if 

the well failed to produce at a certain level in any month of a calendar 

year it would not qualify as a stripper well, but if it produced in excess 

of the production level for one month of the calendar year it would 

qualify as a vertical well).15 

PIOGA’s brief to this Court also showed that the PUC consistently paired the word 

“one” with the word “any,” again whenever discussing the vertical gas well 

definition.16  Even the PUC’s witness in the enforcement proceeding hearing, who 

                                           
14 R. 40a-41a, 44a-46a, 48a, 49a, 51a, 52a-54a (PIOGA Brief at 8-9, 12-14, 16, 17, 19, 20-22). 

15 PUC Order, Docket No. C-2014-2402746, 6/11/15 (emphasis added). 

16 PIOGA Definitive Form Brief at 20-22. 
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was part of PUC staff involved in implementing the impact fee provisions,17 paired 

the word “one” with “any” – and did not use the words “all,” “each” or “every” – 

in her email to Snyder Brothers’ hearing witness during their discussions of this 

dispute in April 2013, prior to the filing of the PUC complaint: 

I do believe the problem with the report is the Vertical Wells that are 

producing over 90MCF in any one given month during the year. If a 

Vertical does produce over 90mcf in just one month it is to pay the fee 

for the entire year.18 

As the word “any” is used only in the stripper well definition, to what other 

than the stripper well definition – which is not limited to vertical gas wells – could 

the PUC’s consistent pairing of the word “one” with “any” have applied as a 

matter of statutory construction?  PIOGA respectfully suggests that the majority 

misapprehended the relevance of the PUC’s consistent pairing of the word “one” 

with “any” in the context of the vertical gas well definition as merely framing the 

issue or argument.19  In PIOGA’s view, that is the issue.20  The PUC’s consistent 

pairing of the word “one” with “any” had to relate to the word “any” in the stripper 

well definition because it couldn’t relate to any other definitional word.  

                                           
17 PIOGA Definitive Form Brief at 15. 

18 R. 278a (underline in original). 

19 Snyder Brothers, Inc. v. PUC, slip op. at 27, n.18 and 34, n.23. 

20 PIOGA Definitive Form Brief at 5, 9-12, 14-15, 22-26; R. 41a, 47a-49a, 51a, 52a-53a, 56a-60a 

(PIOGA Brief at 9, 15-17, 19, 20-21, 24-28). 
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Accordingly, PIOGA agrees with the majority’s conclusion that “is the definition 

of ‘stripper well,’ . . . which is controlling of our resolution" of this question.”21 

A. The "Vertical Gas Well" Definition is Not The Converse of The 

"Stripper Well" Definition. 

PIOGA respectfully asserts that the majority erred in concluding that the two 

definitions at issue in these appeals are the converse of each other.22  PIOGA 

demonstrated the error in this conclusion and approach in its brief below23 and to 

this Court.24  As shown in these briefs, the PUC staff’s June 2014 request to the 

PUC to resolve material legal questions in advance of hearings stated the question 

through the lens of the vertical gas well definition, while the parties’ September 

2014 joint request stated the question through the lens of the stripper well 

definition. 

Despite the PUC’s conclusion that the questions were the same,25 they are not: 

If a well is described as qualifying as a ‘vertical gas well’ if it 

produces more than 90,000 cf average per day ‘in only one month of a 

calendar year’ – the PUC’s consistent position in its implementation 

orders and the NOPR – the result is that SBI must pay the disputed 

impact fees.  On the other hand, if a well is described as qualifying as 

a ‘stripper well’ if it produces less than 90,000 cf average per day ‘in 

                                           
21 Snyder Brothers, Inc. v. PUC, slip op. at 26-27. 

22 Snyder Brothers, Inc. v. PUC, slip op. at 34, n.23 

23 R. 56a-60a (PIOGA Brief at 24-27). 

24 PIOGA Definitive Form Brief at 6-7, 22-26. 

25 R. 264a (PUC Order, 10/2/14). 
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only one month of a calendar year,’ SBI does not owe the disputed 

impact fees.26 

The best example of the error caused by viewing this statutory 

interpretation issue through the lens of the vertical gas well definition is 

provided by Justice Wecht’s concurring opinion:  “A review of Act 13’s 

provisions, in context, demonstrates that “any” means any one month.”27  

This has been PIOGA’s and Snyder Brothers’ interpretation all along,28 

and was the Commonwealth Court’s “Plain Language Analysis” and 

holding, and Justice Mundy’s conclusion: 

Because I conclude the Commonwealth Court correctly held 

that the term “any” as used in the phrase “any calendar month” 

in the definition of stripper well plainly and unambiguously 

means “one,” I dissent.29 

                                           
26 PIOGA Definitive Form Brief at 24-25 (emphasis in original). 

27 Snyder Brothers, Inc. v. PUC, Nos. 47 & 48 WAP 2017 (Pa. December 28, 2018), (Wecht, J., 

concurring) at 9 (Todd, J., joining). 

28 "Stripper well." An unconventional gas well incapable of producing more than 90,000 cubic 

feet of gas per day during any one calendar month, including production from all zones and 

multilateral well bores at a single well, without regard to whether the production is separately 

metered.  58 Pa.C.S. § 2301 (emphasis added). 

29 Snyder Brothers, Inc. v. PUC, Nos. 47 & 48 WAP 2017 (Pa. December 28, 2018), (Mundy, J., 

dissenting) at 6. 
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III. The Majority Did Not Apply a Fundamental Rule of Statutory 

Construction in Concluding That The Term "Incapable" is Not Relevant 

to Its Statutory Interpretation. 

The majority states the rule of statutory construction that “[e]very statute shall 

be construed, if possible, to give effect to all its provisions.”30  However, the 

majority did not apply that rule to its interpretation of the stripper well definition 

because it determined that nothing about the statutory “stated threshold – here, 

‘incapable of producing more than 90,000 cubic feet of gas per day’ affected its 

interpretation of the word “any” in the statutory phrase “any calendar month”31 

Even though the PUC’s complaint did not implicate this aspect of the stripper 

well definition,32 PIOGA respectfully asserts that this was error – and another 

result of viewing the statutory interpretation issue through the lens of the vertical 

gas well definition, as explained above. 

A. The "Incapable" Requirement in the "Stripper Well" Definition 

Shows Why The PUC's "Manipulation of Production" Argument 

is Absurd. 

The majority accepted the PUC’s argument that interpreting “any” to mean 

“one” would lead to an absurd and “unreasonable result, as it would permit well 

operators who have enjoyed robust production from their wells for the majority of 

                                           
30 Snyder Brothers, Inc. v. PUC, slip op. at 25 (citing 1 Pa.C.S. § 1921(a)). 

31 Id., slip op. at 27, n.18. 

32 PIOGA Sur-Reply Brief, Argument II, pp. 8-12, see particularly pp. 10-11; see Snyder 

Brothers, Inc. v. PUC, slip op. at 40, n.29. 
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a calendar year to avoid paying the impact fees to the municipalities merely 

because of the happenstance of one month’s diminished production.”33  The PUC 

example the majority accepted to support this argument is set forth on p. 18 of its 

opinion: 

[A] well producing, for example, 100,000 cubic feet for every month 

of a calendar year must pay the fee, whereas a well producing 200,000 

cubic feet of gas a day in every month of the year but one, for which 

production decreases to 90,000 cubic feet of gas a day, would evade 

payment of the fee, even though the second well’s total yearly 

production would be nearly two times greater than that of the first 

well.34 

At oral argument, PIOGA counsel disputed the veracity of this example on the 

basis of the “incapable” requirement in the stripper well definition, and there was 

an extensive discussion about whether shutting down a well for routine 

maintenance, resulting in average production lower than 90 Mcf/day for one 

calendar month, would render the well “incapable” under the definition to qualify 

as a stripper well.  PIOGA counsel immediately answered “no,” and argued that 

the “incapable” requirement would prevent that – if the General Assembly had 

even considered it, which was not proven. 

                                           
33 Snyder Brothers, Inc. v. PUC, slip op. at 39; see also pp. 18, 19. 

34 See PUC Definitive Form Brief at 20, 29-30. 
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In its brief, PIOGA also asserted that this example and argument suffered from 

the same mistake as the PUC’s interpretation of the word “any” through the lens of 

the vertical gas well definition and would not support exempting those wells 

because that lower production level – caused by that activity – would not support 

the finding of “incapability” required by the “stripper well” definition.35  PIOGA 

also asserted that the Court should question the ready willingness of the agency 

tasked with enforcement of the impact fee provisions to accept this scenario as 

sufficient to exempt the wells from payment of the impact fee.36 

The PUC staff’s June 2014 material question petition proffered a similar 

example to support the same argument, but the paragraph preceding the example 

contradicts the argument: 

I&E asserts that pursuant to this [stripper well] definition, a 

vertical unconventional gas well that produces more than 90,000mcf 

average per day in any month during a calendar year is obviously 

capable of producing more than 90,000mcf average per day and is 

therefore not a “stripper well,” making it subject to the applicable Act 

13 impact fees and administrative charges for that well.37 

This shows why the majority should have rejected the PUC’s example and 

argument. 

                                           
35 PIOGA Definitive Form Brief at 26. 

36 Id., at 27. 

37 PUC June 2014 Material Question Petition at 3.  This document is not included in the 

Reproduced Record so PIOGA has attached it as Appendix D. 



 12  
 

REASONS FOR ALLOWANCE OF RECONSIDERATION 

PIOGA respectfully asserts that the misapprehensions of fact and law and 

arguments above provide compelling reasons for this Honorable Court to exercise 

its sound judicial discretion to reconsider the majority’s decision in these appeals 

and render a decision that views the issue through the lens of the stripper well 

definition rather than the vertical gas well definition. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons set forth above, PIOGA respectfully requests that this 

Honorable Court grant reconsideration and affirm the Commonwealth Court’s 

“Plain Language Analysis” and holding based thereon and vacate the 

Commonwealth Court’s “Ambiguity Analysis” as obiter dicta, or establish a 

schedule for further proceedings as the Court deems just. 

Respectfully submitted, 

  _
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