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Every Day

in the life of a physician
is worthy of recognition.
When saving lives is part
of your job description,
yours is the most special
job in the World!
Thank you for keeping
our Miami-Dade County
community healthy and
making a difference
every day!
See pages 9-12 for the DCMA
Legislative Agenda and legislative
activities.
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Thank You to All
of our Doctors

The Dade County Medical Association

is proud and honored to celebrate the men and women who have made
outstanding contributions to healthcare in Miami-Dade County.
You have dedicated your lives to helping the sick and the injured and to
The Dade County
improving healthcare in our community.
Medical Association is the
organization of choice for
Your strength of spirit, sense of personal responsibility, persistence and a
physicians who advocate for
commitment to serve is an inspiration to all whose lives you touch.
patients and for the quality
Thank you for all you do!
and sustainability of the
practice of medicine.
We take care of you . . .
So you can take care of your
patients.

Fraser, Angel, Patricia, Betty
The Red Carnation
signifying the qualities of sacrifice, charity, courage,
bravery, and love is the symbol for National Doctors’ Day.

We’re bullish on your goals
Roberto A. Fernandez, CIMA®, CPFA
Senior Vice President
International Financial Advisor

Merrill Lynch
Millennium Park Plaza
Suite 210
Guaynabo, PR 00968
787.294.3418

Merrill Lynch Wealth Management makes available products and services offered by Merrill Lynch, Pierce, Fenner & Smith Incorporated, a registered broker-dealer and Member
SIPC, and other subsidiaries of Bank of America Corporation.
Investment products: Are Not FDIC Insured Are Not Bank Guaranteed May Lose Value
The Bull Symbol and Merrill Lynch are trademarks of Bank of America Corporation.
CIMA® is a registered service mark of the Investment Management Consultants Association dba Investments & Wealth Institute.
© 2019 Bank of America Corporation. All rights reserved.
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MESSAGE from your PRESIDENT:
Gun violence: An Epidemic of
staggering magnitude
Barbara Montford, MD

President, Dade County Medical Association

The Second Amendment. Reasonable,
sensible gun laws
1. Black on black crime
2. Stand your ground. The police as
perpetrators of gun violence
3. Mass shootings.
My father grew up on a farm and so
hunting was an everyday thing for
them. When my dad was in his 70s
and couldn’t see very well, he asked
his three daughters to buy a shotgun
for him for his Christmas present. We
questioned why he wanted to do this as
his vision was poor. We could deny dad
nothing and gave him the shot gun.
He used it once to go rabbit hunting
when he went back to the country to
visit his brother. I replaced my entire
staff on January 23, 2019. I lost them
within three hours due to gun violence.
My first hiree was in the ICU for 48
hours and suffered a gun shot wound
to the abdomen requiring a colostomy.
She has moved to the west coast of the
state as she is afraid that the unknown
assailant will kill her to prevent her
from identifying him/her to the police.
The assailant remains unknown. My
second hiree had just sat in the car and
within 5 minutes the car was riddled
with bullets. All three occupants of the
car were injured. The assailant remains
unknown. The third person in the car
was the father of my first hiree’s son.
He has a long rap sheet. The detective
asked my hiree why did she have a
child with such a felon. She answered,
‘we don’t check rap sheets before we
decide to date’.
1. Black on black crime. BLACK
LIVES MATTER as a movement was
instituted in 2013/2014 as a response
to the senseless killings of blacks by
police personnel and others. The names
of the victims include Trayvon Martin,
Michael Brown, Sandra Bland and
others. More blacks die however at
the hands of other blacks than police
personnel. As Michael Eric Dyson
stated in the recent Trayvon Martin
February 9, 2019 Peace Walk, the racial
breakdown of homicides is directly
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related to the fact of our segregated
communities. We kill the people who
live in our communities. During
our recent Dade Delegation days in
Tallahassee, Senator Pizzo stated that
he had an excellent prosecution rate
for felons but he was hampered by the
unwillingness of everyday citizens to
identify the gun men.
2. Police shootings are also evidence
of gun violence. Sam Sinyangwe
conducted an article for BBC World
News entitled “Why do U.S. police
keep killing unarmed black men? In
the interview, Mr. Sinyangwe noted
that black people are three times more
likely to be killed by police in the
United States than white people. More
unarmed black people were killed by
police than done on white people...
and that’s taking into account the fact
that black people are only 14% of the
population. The article also noted that
we all have implicit biases whereby we
link groups to stereotypes, possibly
producing discriminatory behavior
- even in individuals who are totally
against prejudice. The original ‘Shoot,
Don’t Shoot Studies’ have a subject
sitting in front of a computer monitor
and photos pop up very quickly either
a white or black man. That man either
has a gun in his hand or neutral object
like a cell phone. The subject is told
if you see a threat, hit the shoot key
and if you don’t see a threat hit a don’t
shoot key. The study suggests that
implicit biases affect these actions - for
example in some studies people are
quicker to shoot an unarmed black
man than an unarmed white man.
The article also quoted Seth Stapleton,
a former policeman who became a
law professor the University of South
Carolina. He states ‘the first rule of
law enforcement is to go home at the
end of your shift. The key principle is
officer survival. That’s what all training
is designed to promote. But it ends
up endangering civilians rather than
preserving their safety.’ He also notes
‘the warrior culture - the belief that
police officers are soldiers engaged in
battle with the criminal element - that
has contributed to some shootings
that were most likely avoidable’. Police
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officers recognize these biases and
institute programs to correct them.
The DCMA is working in conjunction
with the city of North Miami and
sponsoring a 6-month program
helping to identify biases in treating
and recognizing mentally challenged
patients. This initiative is a direct result
of the police shooting of an unarmed
African-American caretaker for an
autistic child.
3. Mass shootings. There have been
more than 1,600 mass shootings since
Sandy Hook. The number comes from
Gun Violence archive which hosts a
database that has tracked mass shooting
since 2013. The database definition of
mass shooting is a shooting with four
or more people are shot excluding the
shooter. Even with this broad definition
mass shootings are a tiny portion of
America’s firearm deaths which total
39,000 in 2016 alone. Vox’ s article
entitled ‘America’s unique gun violence
problem explained in 17 maps and
charts’ states that on average there is
around 1 mass shooting for each day
in America. The article also states that
whenever a mass shooting occurs,
supporters of gun rights often argue
that it is inappropriate to bring up
political debates about gun control in
the aftermath of a tragedy. The article
also states though if lawmakers are
forced to wait for a time when there
is no mass shooting to talk on gun
control they could find themselves
waiting for a very long time. The
Marjory Stoneman Douglas High
School Public Safety Act was signed
into effect by former Governor Rick
Scott on March 8, 2018. The law
pursues many of the reforms pushed
by leading advocates. It raises the
minimum purchasing age for firearms
to 21, appropriates millions of dollars
to mental health programs in school,
bans the sell of bump stock, increases
funding for school resource officers and
gives law enforcement officers greater
authority to seize weapons from people
deemed mentally ill. Gun violence is
everywhere.
We as a country are overwhelmed by
gun violence. The recent Everytown for

gun safety Public Safety Announcement
spearheaded by entertainers including
Lin Manuel Miranda encouraged voters
to ‘vote for candidates who will actually
do something about our country’s
gun violence crisis’. ‘Curtailing
the prevalence of gun violence is a
monumental, intergenerational project
that would go well beyond policies
like body cameras for officers, and
like bump stock bans in stores’ as
noted in the Atlantic magazine article.
Police shootings are also gun violence.
In closing I would like to end with
this quote by Anne Frank. “I see the
world being slowly transformed into
a wilderness; I hear the approaching
thunder that, one day will destroy us
too. I feel the suffering of millions
and yet when I look up at the sky I
somehow feel that everything will
change for the better, that this cruelty
too shall end, that peace and tranquility
will return once more.” These words
were penned by Anne Frank on July
15th 1944 during the Nazi reign of
terror. During these days of horrific
gun violence, I do not have that feeling
that things will get better until we
become the agents of change. We must
“stay woke.” I encourage all members
of the DCMA to stay involved with
knowledge of our initiatives with
the city of North Miami Police
Department and upcoming legislative
agendas dealing with gun control.
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Election Procedures

In addition to the Nominating Committee’s final slate of candidates for office,
ELECTION SCHEDULE:
which appears on this page, the membership may offer additional nominaMARCH 20, 2019 - Final Date for receiving nominations via petition
tions via written petition of not less than five percent of all voting members
from the membership.
(or 28 signatures) for officers, directors-at-large, delegates and alternate
delegates at large.
APRIL 26, 2019 - To be valid, all ballots must be received at the DCMA
Upon written petition of not less than five percent of the voting members office by 12:00 noon.
within any district, additional nominations for any vacant district seats from
APRIL 26, 2019 - Ballots counted at DCMA offices, beginning at 1:00 p.m.
that district may be submitted to the Association offices on or before noon on
JUNE 29, 2019 - Election results announced to the membership.
March 20, 2019.
Each nomination petition is valid for only one office, along with the name
of the prospective nominee. All signatures shall be originals and each petition
DCMA DELEGATES TO THE FMA - The DCMA is seeking
shall be accompanied by a signed statement from the member being nominated agreeing to serve the office in question. Within one business day following
members to serve as FMA Delegates. The three year term requires
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To be valid, all ballots must be received at

Slate of Nominees

Dade County Medical Association

Community Outreach Committee

Trayvon Martin Foundation
The Dade County Medical Association (DCMA) Community Outreach
Committee participated in the Trayvon Martin Foundation Peace Walk
and the February 10th Remembrance Gala. The Peace Walk was held
at the Carol City Park in North Miami. Special thanks to Doctor Rudy
Moise and the Comprehensive Health Center for donating their mobile
unit to be available during the Peace Walk. The DCMA was able to offer various health care screening services to participants including blood

pressure, glucose screening, HIV screening among others. DCMA
President, Doctor Barbara Montford was in attendance to thank the
students and residents that participated with DCMA in this event.
Doctor Montford also recognized the contributions of Doctor Rudy
Moise, Chair of the Committee, for his efforts towards the success of
the Peace Walk and Remembrance Gala.

North Miami Police Department Training Sessions
The Dade County Medical Association (DCMA) Community Outreach Committee delivered the
second in a series of training sessions to the North Miami Police Department. This is part of the
alliance between both institutions to provide tools and strategies for police officers to deploy when
they encounter behavioral issues in the field. The training also provides tools the officers can utilize to manage the excessive stress that is common in their profession. The sessions are presented
by Dr. Delvena Thomas who is a Board Certified Psychiatrist. The program will include additional sessions that are scheduled over the coming months, with the conclusion of the program
slated for June 2019. The Community Outreach Committee is researching the potential for this
initiative to be replicated in other Police Departments within Miami-Dade County.
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Majority of Physicians Unwilling to
Recommend Medical Profession

S

even out of 10 physicians are unwilling to recommend
their chosen profession to their children or other
family members, according to the nationwide Future of
Healthcare Survey of over 3,400 physicians released by The
Doctors Company.

SEVEN OUT OF 10 PHYSICIANS
UNWILLING TO RECOMMEND
HEALTHCARE AS A PROFESSION

By comparison, Florida physicians’ responses fell slightly
above the national average at eight out of 10 unwilling to
recommend their chosen profession to their children or other
family members.
Source: The Doctors Company 2018 Future of Healthcare Survey

The survey further showed that over half of physicians
nationwide say they are contemplating retirement within the
next five years, including a third of those under the age of 50.
The survey collected 2,291 written responses voicing
physicians’ frustration at how electronic health records (EHRs)
and value-based care and reimbursement (pay for performance)
are compromising the traditional doctor-patient relationship,
indicating their advocacy for preserving this relationship and
providing high-quality care.

ment will have a negative impact on overall patient care.
• 61 percent of physicians believe EHRs are having a negative
impact on their workflow, with many suggesting that EHR
requirements are a major cause of burnout.
• 62 percent of physicians say they don’t plan to change
practice models, perhaps indicating that the pace of practice
change seen in recent years may have run its course.

Key findings of the survey included:
• 54 percent of physicians believe EHRs have had a negative
impact on the physician-patient relationship.
• Half of physicians believe value-based care and reimburse-

The survey was conducted in partnership with Modern
Healthcare Custom Media.

Watch the video on the Future of Healthcare Survey.

Contributed by The Doctors Company.

What’s Your Next Move?
Buying that cyber policy you keep
putting off just might be one of the
best decisions you will ever make.
Rather than paying the ransom and having to deal with all
of the headaches, problems and HIPAA violations triggered
by the attack, a solid cyber insurance policy will give you
much more than just peace of mind. One call can
get a team of experts at your defense, covering
expenses and taking your practice back!
If you have a standard cyber policy, you are most probably alarmingly underinsured. Put the experts
at your defense in this ever-changing cyber environment. Call Danna-Gracey at 800.966.2120 for a
no-obligation assessment of your current cyber policy. Your practice is worth it.

800.966.2120 • tom@dannagracey.com • www.dannagracey.com
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MACRA 2019 Changes
Address Physician Concerns

By Kim Hathaway, MSN, CPHRM, Healthcare Quality Patient Safety and Risk Consultant, The Doctors Company

C

enters for Medicare & Medicaid Services (CMS)
is taking steps to ease regulatory burdens by
removing process measures, developing more
outcome measures, changing the fee schedule
to support telemedicine technology, and focusing on EHR
interoperability. That’s because CMS listened to stakeholder
input before releasing the final changes to the Quality
Payment Program (QPP). The changes were effective on
January 1, 2019.

3.

■ Separated collection types from submission types,
clarifying some of the confusing language.
■ Added eight measures, with four being patient-reported
outcomes, and removed 26 measures that didn’t add value, were
process measures, or were topped out.
■ Made claims-based measures available only to small groups
with fewer than 15 physicians.
QP P

This marks the third year of the QPP, which was established in
the Medicare Access and CHIP Reauthorization Act of 2015
(MACRA). MACRA repealed the sustainable growth rate
(SGR) formula for reimbursing physicians and other clinicians
participating in Medicare. The QPP encourages value-based care through two
tracks, the Merit-Based Incentive Payment System (MIPS) and Advanced
Alternative Payment Models (APMs).
With these new changes, CMS vows to continue using the Patients over
Paperwork framework so that physicians may focus more on taking care of
patients and less on redundant documentation. Other changes are that CMS has
renamed the EHR Incentive / Meaningful Use / Advancing Care Information
category to “Promoting Interoperability,” placing a strong emphasis on sharing
healthcare data between providers and providing full access to patients of their
healthcare records.
Highlights of the changes made to MIPS for 2019 that will affect clinicians include:

1. Category weights have changed for two categories. The categories
are fundamentally the same. The category changes include:

■ Quality: 45 percent (down from 50 percent in 2018).
■ Promoting Interoperability: 25 percent.
■ Improvement Activities: 15 percent.
■ Cost: 15 percent (a 5 percent increase from 2018).
■ Hospital-based or facility-based clinicians have some flexibility in 2019.
Eligible clinicians may use facility-based reporting for MIPS Quality and Cost
categories based on the hospital value-based program. Eligibility will be published
on the QPP website in quarter 1 2019.

2. Important general MIPS changes for performance year 2019 include:

■ The performance period for the third year of the QPP/MACRA is the
calendar year 2019. Performance for 2019 will affect payment in 2021.
■ The performance threshold increases in 2019 from 15 MIPS points to 30
MIPS points to ensure a neutral payment adjustment, and greater than 30 points
for an increase.
■ The exceptional performance bonus increased to 75 points (up from 70
points in 2018).
■ The total amount of Medicare reimbursement at play for 2019/2021 has
increased. Practices scoring between zero and 30 total MIPS points will see up to a
-7 percent adjustment. Practices scoring over 30 points could see up to a 7 percent
increase. (Note: Any positive payment adjustments will be multiplied by a scaling
factor to ensure budget neutrality, so the maximum positive adjustment will likely
be below 7 percent.)
■ The five bonus points added to the final score of clinicians in small practices
(TINs with fewer than 15 associated NPIs) increases to six points. The points will
be added to the numerator of the Quality score rather than the overall MIPS score.
■ Eligibility has been adjusted to allow more clinician participation in MIPS,
even by providers excluded based on the low-volume threshold criteria.
■ Options include: (a) voluntary participation without a payment
adjustment, or (b) choosing to opt in and be subject to the performance
requirement and payment adjustment.
■ Eligible clinician types have expanded. These will include the five categories
that were included in the two previous years, plus clinical psychologists, physical
therapists, occupational therapists, speech-language pathologists, audiologists, and
registered dieticians or nutrition professionals.
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The MIPS Quality category has:

4. MIPS Advancing Care Information category
changed in 2018 to Promoting Interoperability. In this
category, it is much more difficult than it has been in
Source: The Doctors Company
the past
to achieve maximum points. The Promoting
Interoperability changes for 2019 include:

■ Four aims clinicians must meet: e-Prescribing, Health Information Exchange,
Provider to Patient Exchange, and Public Health and Clinical Data Exchange.
Clinicians would be required to report certain measures from each of the four
objectives, unless an exclusion is claimed.
■ Any unreported measure or no answers to a yes/no measure will result in a
zero Promoting Interoperability score.
■ MIPS-eligible clinicians are required to use the 2015 Edition of Certified
Electronic Health Record Technology (CEHRT) if they report in this category, and
must submit evidence to CMS.
■ The Promoting Interoperability reporting period will remain a minimum of
a continuous 90-day period.
■ Scoring is now solely based on performance and the base. Bonus and
performance scores are eliminated.
■ Security risk analysis is still required, but no points will be assigned.
■ Two new measures are added for the e-Prescribing objective: Query of
Prescription Drug Monitoring Program (PDMP) and Verify Opioid Treatment
Agreement as an option to earn bonus points.

5. MIPS Improvement Activities category changes include:

■ Removal of the 10 percent Promoting Interoperability bonus for using a
CEHRT to complete the Improvement Activity.
■ Clarification of the criteria for “high-weighted” classification.

6. MIPS Cost category changes include:

■ Eight episode-based Cost measures have been added. The same two core
measures for Medicare Spending per Beneficiary and Total Per Capita Cost remain.
■ All cost measures have the same weight.

7. Alternative Payment Models: More specialty-related models will be
developed.
Practices that are looking to achieve top scores should review past
performance, especially the Cost and Promoting Interoperability
categories, as the Cost weight increases, and the Promoting
Interoperability measures will be more difficult to achieve. For more
information:
1. Calendar Year 2019 Updates to the Quality Payment Program
2. Quality Payment Program Year 3 (2019) Final Rule Overview webinar
3. 2019 MIPS Quick Start Guide
Practices that find these changes overwhelming may want to reach out for expert
help with industry-leading best practices to maximize Medicare payments. Visit
Medical Advantage Group (medicaladvantagegroup.com) for more information.
For resources on MACRA and success in optimizing reimbursement, go to
MACRA Resources for Medical Practices (thedoctors.com/MACRA).
The guidelines suggested here are not rules, do not constitute legal advice, and do not
ensure a successful outcome. The ultimate decision regarding the appropriateness of any
treatment must be made by each healthcare provider considering the circumstances of
the individual situation and in accordance with the laws of the jurisdiction in which
the care is rendered.
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DCMA Resident Education
The Business Side of Medicine – and much more

As part of the DCMA initiative to educate our member residents/interns in areas
related to the business side of medicine – and much more – the DCMA held its
first educational event with the residents of Westchester General Hospital.
The event was hosted by Bank of America/Merrill Lynch. During the lecture,
participants had the opportunity to learn how to develop a successful medical
practice in the future. They also had the opportunity to learn about different
financial instruments that are available for investment, retirement, etc. Moreover,
they were educated on the type of questions to ask, and what to look for in order
to make well thought-out decisions to help them in their practice and in their
personal life in the future. This is the first event of several that will be available
for resident/intern members of the DCMA throughout the year.

Prescribing Controlled Substances

On January 16, 2019 the DCMA hosted the 2 hour mandatory CME Seminar
on Prescribing Controlled Substances. Fulfilling the need for education about
the Prescription of Controlled Substances as required for medical licensure by the
new law (HB 21), the DCMA has held four (4) CME programs for physicians in
Miami-Dade County and the surrounding counties. A large group of members
and non members of the DCMA participated in this event where they shared
their concerns and questions, with the presenter Joshua Lenchus, D.O., regarding
this new statute that became effective January 31, 2019.
8
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Dade County Medical Association

2019 Legislative Agenda
Support:

recent years. A report from the Annals of Internal Medicine revealed that for
every hour a physician spent seeing patients, another two hours were spent on
paperwork and dealing with red tape.

In 2016, state lawmakers passed the Infectious Disease Elimination Act
(IDEA), authorizing a five-year pilot syringe exchange program at the University of Miami. The success of the IDEA Exchange in Miami-Dade leaves
no doubt about the importance of expanding this harm reduction program to
other Florida counties. The IDEA Exchange has tested hundreds of people for
HIV and Hepatitis C, helping them get treatment while also providing access
to medications that halt disease transmission. These services are essential in
Florida, which has one of the nation’s highest rates of new HIV infections.

While prior authorizations are annoying to physicians, it is patients who suffer
the most. In many cases, prior authorizations lead to unnecessary and harmful
delays in treatment, patient having to take less effective medicines, and time
lost waiting for insurance company bureaucrats to approve medically necessary
care. We support greater transparency, standardization and automation of the
prior authorization process.

Expansion of the Infectious Disease Elimination Act (IDEA)
– HB 171 Jones & Plasencia and SB 366 Braynon

Via a mobile van, the IDEA Exchange has been able to do extensive street
outreach, offering naloxone kits and other health services without judgment
and always with a kind word. This process gives people who are using drugs
an opportunity to ask for help getting into treatment — when they are ready.
Because participants must bring a dirty needle to receive a clean one, the
IDEA Exchange has removed more than 100,000 dirty needles and syringes
from Miami’s streets. This has been accomplished without increasing crime or
drug use, and without state funds.

Telemedicine – HB 23 Yarborough

The DCMA supports expanded utilization of telemedicine services as a means
of enhanced access to care and care coordination. We support a process
where the Board of Medicine retains jurisdiction over the quality of care
rendered to Floridians. We support measures to ensure telemedicine services
are reimburseable from payers so the physician community can invest in the
infrastructure to advance utilization of the technology. We do have concerns
with the state offering tax incentives to insurance carriers that cover telehealth
services. Insurers will benefit significantly due to increased care coordination,
reduced readmissions, and chronic care management. We feel offering tax
incentives to offer convenient care is not necessary and potentially sets a bad
precedent. We feel a market approach by requiring insurance carriers to disclose to patients if they provide telehealth services or not, will let those carriers
that support expanded utilization reap the benefits of increased market share
since the demand for telehealth services is going to expand rapidly.

Tort Reform – HB 17 Leek

The DCMA supports reasonable caps on non-economic damages in Tort
cases. The burden of paying for the increased costs associated with defensive
medicine and growing non-economic damage awards falls upon patients and
employers in the form of higher insurance premiums. It is estimated that
physicians in Florida pay 82% more than physicians in other states for similar
coverage. Because of the higher costs, physicians in Florida are much more
likely to either practice without medical liability insurance or with extremely
low limits ($250K) compared to physicians in other states.

Prior Authorization and Step Therapy Reform (HB 559
Massullo)

A major burden for physicians and patients is the industrywide practice of
requiring prior authorization for standard and necessary medical services. Prior
authorization — sometimes called precertification or prior approval — is a
health insurance cost-control process by which physicians and other health
care providers must obtain advance approval from health plans before specific
services are delivered to patients in order to qualify for payment coverage.
These authorizations can apply to medications, tests recommended by a physician, referrals to specialists, and other treatments.
Numerous studies have found that the amount of time physicians spend
obtaining authorizations from health insurers has increased substantially in
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Oppose:

Scope of Practice Expansions

The DCMA is committed to a high-quality standard of care for all Floridians
regardless of their economic status or health insurance coverage. We must protect the safety of Florida patients and ensure they receive care from the most
qualified people trained to deliver that care. We firmly believe that high-quality care can only be achieved by a well-trained team of professionals under the
supervision of a physician. Non-physi¬cian practitioners are valuable members
of the health care team but they are limited by their education and training.
Physicians are the only members of the health care team who have the broad
clinical experience and training to exercise independent judgment and provide
overall direction of a patient’s care.
Under certain circumstances it may be appropriate for a physician to delegate
care to a lesser-trained allied health professional, but only with proper supervision. We are committed to enhancing this collaborative team-based care
approach and creating efficiencies in our health care system, but only if those
efficiencies do not compromise the safety of Floridians. The DCMA opposes
any scope of practice expansion beyond that which is safely permitted by a
non-physician practitioner’s education, training and skills.

Office Surgery – SB 732 by Flores and HB 933 by Rodriquez

Current law requires medical practices that perform Level 3 Office Procedures
and certain Liposuction procedures to register with the Department of Health.
The bill as written requires all physician practices that perform any Level I
or Level II procedures to also register with the Department. This registration must be done for each office location at a cost to be determined by the
Department. The Department cannot provide a license for office surgery if
the practice is not fully owned by physicians or if a physician has had their
hospital privileges revoked or other action taking against their license. The bill
mandates equipment, infection controls, emergency protocol, and other measures applicable to an Ambulatory Surgery Center and annual inspections even
though the inclusion of Level I office procedures would make many physician
practices, such as dermatology and orthopaedic surgeons comply. We strongly
urge the removal of Level I and Level II procedures from the legislation and
focus on those procedures that are leading to the concerns with patient safety.
Level 1 procedures are as simple as a wart removal, a closed reduction of a
minor fracture, or the closing of a small laceration. While we wholeheartedly agree with addressing patient safety for Level II and III procedures, this
legislation as written would significantly increase regulation on thousands of
physician practices across the state and would threaten the existence of many
practices that are currently not fully owned by physicians.

Electronic Prescribing – SB 1192 Bean & HB 831 Mariano

While the DCMA supports expanded utilization of electronic prescribing,
there needs to be reasonable exclusions and provisions when technology either
does not exist or is not accessible at the time a prescription needs to be written. This may be due to emergency, natural disaster, or simply lack of access
to equipment necessary to process an electronic prescription.
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Senator Oscar Braynon, District 35

Senator Jason Pizzo, District 38

Senator Annette Taddeo, District 40

Representative Joe Geller, District 100

Representative Barbara Watson, District 107

Representative Nicholas Duran, District 112

O

Representative Holly Raschein, District 120

10

n Monday and Tuesday, February 11-12, 2019, DCMA President Barbara Montford, Secretary/Treasurer Rudolph Moise, D.O., DCMA Executive Director Fraser
Cobbe and DCMA Managing Director Angel Bosch De Leon traveled to Tallahassee to
meet with Miami-Dade County legislators on your behalf. They discussed the DCMA
Legislative Agenda, found on page 9 of this issue of Miami Medicine, and other potential legislation that you will find in the complete legislative agenda on the DCMA
website – www.miamimed.com. Physicians, legislators and staff thoroughly enjoyed
their exchange of ideas, opinions and suggestions. DCMA leadership will continue this
productive dialogue with legislators on February 26, 2019, at the DCMA Legislative
dinner in our new offices, during the 2019 legislative session and beyond. Below and on
the adjacent page are photos of DCMA leadership and the legislators they met with.
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Representative Cindy Polo, District 103

Representative Ana Maria Rodriguez, District 105

Representative Dotie Joseph, District 108

Representative James Bush, District 109

Representative Michael Grieco, District 113

Representative Javier E. Fernandez, District 114

Representative Vance Aloupis, District 115

Representative Anthony Rodriguez, District 118

Representative Juan Fernandez-Barquin, District 119
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Florida State Senate
Miami Dade Delegation
Braynon II, Oscar (D), District 35
606 NW 183rd Street
Miami Gardens, FL 33169
Phone: (305) 654-7150
Fax: (305) 654-7152
E-mail: Braynon.Oscar@flsenate.gov
Legislative Assistants:
Oneca Lowery: lowery.oneca@flsenate.gov
Alia Leroy: leroy.alia@flsenate.gov
Diaz Manny (R), District 36
10001 Northwest 87th Avenue
Hialeah Gardens, FL 33016
Phone: (305) 364-3073
E-mail: Diaz.manny@flsenate.gov
Legislative Assistants:
David Marin: marin.david@flsenate.gov
Mauricio Montiel: Montiel.Mauricio@flsenate.govv;
Daniel Martinez : Daniel.Martinez@myfloridahouse.gov;
Judith Ruiz: ruiz.judith@flsenate.gov
Rodriguez, Jose J. (D), District 37
2100 Coral Way Suite 505
Miami, FL 33145-2657
Phone: (305) 854-0365
Fax: (305) 854-0367
E-mail: rodriguez.jose@flsenate.gov
Legislative Assistants:
Laura Jimenez: Jimenez.Laura@flsenate.gov
Daniela Fernandez: Fernandez.Daniela@flsenate.gov
District Secretary:
Melissa Lopez: Lopez.Melissa@flsenate.gov
Pizzo, Jason W. B. (D), District 38
5582 N.E. 4th Court, Suite 7-B
Miami, FL 33137
Phone: (305) 795-1205
E-mail: pizzo.jason@flsenate.gov
Legislative Assistants:
Maggie Gerson: Gerson.Maggie@flsenate.gov;
Teri Cariota; Cariota.Teri@flsenate.gov;
Linda Kraft: Kraft.Linda@flsenate.gov
Flores, Anitere (R) – Deputy Majority Leader
District 39
11401 SW 40th Street
Miami, FL 33165
Phone: (305) 222-4117
E-mail: Flores.Anitere@flsenate.gov
Legislative Assistants:
Nicholas Alvarez: Alvarez.Nicholas@flsenate.gov
Demi Busatta: Busatta.Demi@flsenate.gov
Lissette Vasquez: Vasquez.Lissette@flsenate.gov
District Secretary:
Tiffany Lorente: Lorente.Tiffany@flsenate.gov
Taddeo, Annette (D), District 40
10689 N. Kendall Drive, Suite 212
Miami, FL 33176
Phone: (305) 596-3003
E-mail: taddeo.annette@flsenate.gov
Legislative Assistants:
Lovely Venusmia: lovely.venusmia@flsenate.gov
David Geller: geller.david@flsenate.gov;
Luis Callejas: Callejas.Luis@flsenate.gov

Florida House of
Representatives
Miami Dade Delegation
Geller, Joe (D), District 100
100 West Dania Beach Boulevard
Dania Beach, FL 33004-3643
Phone: (954) 924-3708/(954) 924-3709
Fax: (954) 893-5008
E-mail: joe.geller@myfloridahouse.gov
Legislative Assistants:
Joel Ramos: Joel.Ramos@myfloridahouse.gov
District Secretary:
Cody Rodgers: cody.rogers@myfloridahouse.gov

Pritchett, Sharon (D), District 102
8910 Miramar Parkway, Suite# 201
Miramar, FL 33025-4129
Phone: (954) 432-1557; (305) 620-3711
E-mail: Sharon.Pritchett@myfloridahouse.gov
Legislative Assistants:
Desinda Wood-Carper: Desinda.Wood-Carper@myfloridahouse.gov
District Secretary:
Jedidiah Cook: Jedidiah.Cook@myfloridahouse.gov
Polo, Cindy (D), District 103
Tallahassee Office:
1402 The Capitol
402 South Monroe Street
Tallahassee, FL 32399-1300
E-mail: Cindy.Polo@myfloridahouse.gov
Legislative Assistants:
Daphnee Arana: Daphnee.Arana@myfloridahouse.gov
District Secretary:
Mark Myers: Mark.Myers@myfloridahouse.gov
Rodriguez Ana Maria (R), District 105
City Hall – City of Doral
8401 Northwest 53rd Terrace
Doral, FL 33166-4517
Phone: (786) 336-1127
E-mail: anamaria.rodriguez@myfloridahouse.gov
Legislative Assistants:
Lia Duran: Lia.Duran@myfloridahouse.gov
District Secretary:
Cynthia Romero: Cynthia.Romero@myfloridahouse.gov
Watson, Barbara (D), District 107
610 NW 183rd Street
Miami Gardens, FL 33169-4472
Phone: (305) 654-7100
E-mail: barbara.watson@myfloridahouse.gov
Legislative Assistants:
Sheila Robinson: Shelia.Robinson@myfloridahouse.gov
District Secretary:
Diane Randolph: Diane.Randolph@myfloridahouse.gov
Dotie, Joseph (D), District 108
Tallahassee Office:
1102 The Capitol
402 South Monroe Street
Tallahassee, FL 32399-1300
Phone: (850) 717-5108
E-mail: dotie.joseph@myfloridahouse.gov
Legislative Assistants:
Kayla vanWieringen: Kayla.Vanwieringen@myfloridahouse.gov
Bush III, James (D), District 109
13300 Northwest 27th Avenue, Suite 5
Opa Locka, FL 33054-4827
Phone: (305) 953-3086
E-mail: james.bush@myfloridahouse.gov
Legislative Assistants:
Rubin Young: Rubin.Young@myfloridahouse.gov
District Secretary:
Delores Staten: Delores.Staten@myfloridahouse.gov
Oliva, Jose R. (R) Speaker of the House
District 110
District Office:
3798 West 12th Avenue, Suite A
Hialeah, FL 33012-4126
Phone: (305) 364-3114
E-mail: jose.oliva@myfloridahouse.gov
Legislative Assistants:
Carol Gormley: Carol.gormley@myfloridahouse.gov
Cory Dowd: Cory.Dowd@myfloridahouse.gov
District Secretary:
Carmenchu Mingo: Carmenchu.Mingo@myfloridahouse.gov
Avila, Bryan (R), District 111
301 Hialeah Drive
Hialeah, FL 33010-5256
Phone: (305) 805-5127
Fax: (305) 953-2934
E-mail: bryan.avila@myfloridahouse.gov
Legislative Assistants:
Silva Castellanos: Silvia.Castellanos@myfloridahouse.gov
District Secretary:
Alicia Araya: Alicia.Araya@myfloridahouse.gov
Duran, Nicholas (D), District 112
2100 Coral Way, Suite 704
Miami, FL 33145-2600
Phone: (305) 860-7119
E-mail: Nicholas.Duran@myfloridahouse.gov

Legislative Assistants:
Roberto Alvarez: Roberto.Alvarez@myfloridahouse.gov
District Secretary:
Yolanda Abrams: Yolanda.Abrams@myfloridahouse.gov
Grieco, Michael (D), District 113
1688 79th Street Causeway, Suite 300
North Bay Village, FL 33155-6524
Phone: (305) 993-1905
E-mail: michael.grieco@myfloridahouse.gov
Legislative Assistants:
Gianfranco Puppio: Gianfranco.Puppio@myfloridahouse.gov
District Secretary:
Kavanjote Birdi: Birdi@myfloridahouse.gov
Fernandez, Javier E. (D), District 114
5542 Southwest 8th Street
Coral Gables, FL 33134-2220
Phone: (305) 442-6825
E-mail: javier.fernandez@myfloridahouse.gov
Legislative Assistants:
Peter Campbell: Peter.Campbell@myfloridahouse.gov
District Secretary:
Maria Lombard: Maria.Lombard@myfloridahouse.gov
Aloupis, Vance Arthur (R), District 115
8500 Southwest 92nd Street, Ste 202
Miami, FL 33156-7379
Phone: (305) 270-6530
E-mail: vance.aloupis@myfloridahouse.gov
Legislative Assistants:
Alexis Calatayud: Alexis.Calatayud@myfloridahouse.gov
District Secretary:
Ryan Fernandez: Ryan.Fernandez@myfloridahouse.gov
Perez, Daniel (R), District 116
7901 Southwest 24th Street
Miami, FL 33155-6524
Phone: (305) 453-1202
E-mail: daniel.perez@myfloridahouse.gov
Legislative Assistants:
Daniel Leon: Daniel.Leon@myfloridahouse.gov
District Secretary:
Milay Ferriol: Milay.Ferriol@myfloridahouse.gov
McGhee, Kionne L. (D), District 117
Cutler Bay Town Hall Center
10720 Caribbean Boulevard, Suite 435
Cutler Bay, FL 33189-1218
Phone: (305) 256-6301
E-mail: kionne.mcghee@myfloridahouse.gov
Legislative Assistants:
Mikhail Scott: Mikhail.Scott@myfloridahouse.gov;
District Secretary:
Juanita Olvera: Juanita.Olvera@myfloridahouse.gov
Rodriguez, Anthony (R), District 118
13372 Southwest 128th Street
Miami, FL 33186-5807
Phone: (305) 252-4352
E-mail: anthony.rodriguez@myfloridahouse.gov
Legislative Assistants:
Jane Damien: Damien.Jane@myfloridahouse.gov
District Secretary:
Eva Martinez: Eva.Martinez@myfloridahouse.gov
Fernandez Barquin, Juan. (R), District 119
1301 The Capitol
402 South Monroe Street
Tallahassee, FL 32399-1300
Phone: (850) 717-5119
E-mail: juan.fernandez-barquin@myfloridahouse.gov
District Secretary:
Zulema Delgado: Zulema.Delgado@myfloridahouse.gov
Jaylin Martir: Jaylin.Martir@myfloridahouse.gov
Raschein, Holly Merrill (R), District 120
99198 Overseas Highway, Suite 10
Key Largo, FL 33037-2437
Phone: (305) 453-1202
43 North Krome Avenue
Suite 202
Homestead, FL 33030-6014
Phone: (305) 242-2485
E-mail: holly.raschein@myfloridahouse.gov
Legislative Assistants:
Julio Rodriguez: Julio.Rodriguez@myfloridahouse.gov
District Secretary:
Sarah Craven (Key Largo): Sarah.Craven@myfloridahouse.gov
Elsa Rodriguez (Homestead): Elsa.Rodriguez@myfloridahouse.gov

United States District Court Ruling
District Court Sentences Former Speech Therapist to
an Unexpected 111 Months for Healthcare Fraud in an
Upward Departure
By Bart Daniel & Elle Klein

O

n November 20, 2018, former speech therapist
Gena Randolph was sentenced to 111 months in
federal prison and ordered to pay $580,937.44 on
convictions of criminal healthcare fraud. This sentence is
noteworthy in that it fell outside of the applicable Sentencing
Guidelines range and practitioners need to be aware of its
implications.
Randolph had been excluded from Medicaid and Medicare
after her 2012 conviction for Filing False Claims with the
South Carolina Medicaid Program. Federal regulations provide
that exclusion from future participation in federal health care
programs is mandatory upon the conviction of a programrelated crime or a felony conviction relating to health care
fraud.[1] Additionally, federal law specifies exclusions from the
state administered Medicaid programs in many instances.[2]
Over the course of the four-day trial in July, the Government
presented evidence showing that Randolph disguised her
ownership and control over Palmetto Speech and Language
Associates and Per Diem Healthcare Services, both of which
were submitting claims to Medicare and Medicaid. As part
of the fraudulent scheme, Randolph submitted thousands of
claims worth over $2 million dollars both for speech therapy
services that either were provided by other speech therapists
and for services that were never rendered. In addition to
hearing testimony from the speech therapists in whose names
Randolph submitted fraudulent claims, the jury received
evidence showing that Randolph submitted claims for services
to beneficiaries who were dead. A federal jury convicted
Randolph on one count of Health Care Fraud, one count of
Aggravated Identity Theft, and four counts of Making False
Statements Relating to Health Care Matters. She was found
not guilty on one charge of false statements relating to health
care matters.
The United States Sentencing Guidelines apply to any federal
offense classified as a felony or high-level misdemeanor.[3] The
sentencing judge first determines what sentencing range the
convictions fall under and considers this range in conjunction
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with other statutory factors.[4] Because these guidelines are
merely advisory, a court may sentence a defendant outside the
applicable guideline range, if he finds and delineates certain
enumerated factors.
In an unrequested and unexpected upward departure, United
States District Judge Richard M. Gergel sentenced Randolph
to 111 months in federal prison. Based on Randolph’s
convictions, the Guidelines placed her in a sentencing range
between 78 months and 97 months. The Assistant United
States Attorney, Matt Austin, requested that Randolph be
sentenced on the higher end of the range and argued for
several enhancements. First, the Government requested a
two-level enhancement for abuse of position of trust. It argued
that Randolph continued to occupy a position of trust with
Medicare and Medicaid after being excluded. Second, the
Government requested an enhancement for Obstruction of
Justice for committing perjury. At trial, Randolph stated that
she was a licensed speech pathologist despite losing her license
after her 2012 fraud conviction. However, Judge Gergel sua
sponte sentenced Randolph to 111 months, which was well
outside her applicable range.
This case is significant for several reasons. Courts are
now considering health care offenses more seriously and
sentencing them accordingly. When advising clients of
potential sentencing outcomes, defense attorneys need to alert
defendants of the possibility of a judge ordering an upward
departure in egregious cases. Additionally, it further bolsters
the efforts of the Department of Justice and U.S. Attorney’s
Office. Finally, it emphasizes the high priority DOJ and the
USAO have placed on investigation and prosecution of health
care fraud.
Bart Daniel is a former U.S. Attorney and serves as co-chair of
Nelson Mullins’ White Collar Crime Defense and Government
Investigations team.
Elle Klein is a Nelson Mullins Associate and is a member of the
Firm’s Business and Distribution Litigation team.
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__A D V E R T O R I A L__

UHealth’s

Pictured above: Stephen V. Avallone, M.D., and Cristina I. Pravia, M.D.

Executive Health and Concierge Medicine Team Offers
Personalized Approach to Care

W

hile growing up in Parsippany,
N.J., Stephen Avallone, M.D.,
the University of Miami Health
System’s new director of executive
health and concierge medicine, dreamed
of becoming a physician. But as an
18-year-old heading off to the U.S. Coast
Guard Academy in New London, Conn.,
he had to put his career plans aside
because the institution didn’t offer a premed track.
Instead, he chose civil engineering, a
profession in which he later earned a
graduate degree and worked for more
than a decade.
“There are similarities between the two
fields,” Dr. Avallone said. “Both require
a precision approach to problem-solving
that is grounded in science.”
Still, when a move to Miami offered him
the opportunity to pursue his original
goal at the University of Miami Miller
School of Medicine, he didn’t hesitate.
After graduating in 2000, Dr. Avallone
completed his internal medicine
residency training at Cleveland Clinic
Florida. He began his executive health
practice there in 2003, becoming
the medical director of its Huizenga
Executive Health Department in 2010, a
position he held until joining UHealth.

“As an academic center, UHealth
assembles the best practitioners and
supports them with the best processes,”
Dr. Avallone said.
“This helps to build a solid foundation
and powerful brand image for executive
health and concierge medicine to
succeed locally and internationally. We
want to attract a strong local patient
base, but I have seen that patients will
come from far and wide to a program
they know is good.”
Cristina Pravia, M.D., a long-time
colleague at Cleveland Clinic Florida,
joined Dr. Avallone as UHealth’s
associate director of executive health
and concierge medicine.
One of his Miller School classmates
in 2000, she completed her internal
medicine residency at UM/Jackson
Memorial Hospital.
The UHealth executive program consists
of a thorough physical examination,
blood work, cardiovascular screening
and pulmonary evaluation, and
consultations with a nutritionist and an
exercise physiologist.
“The individuals we see in executive
health are high achievers who have a

MIAMI
MEDICINE March 2019
19-UHealth-016 Miami Medicine Advertorial - Executive Health FINAL.indd

1

lot of stress in their lives, but only about
half of them are business executives,”
Dr. Avallone said.
“The other half may be teachers or
firefighters — people in other professions
with long, demanding work schedules
— and international patients who fly to
Miami knowing they can complete their
examinations and tests in a single day.
What they all share is a desire to take a
proactive approach to their health care.”
Concierge medicine is a membership
model in which patients pay an annual
fee not only for an annual physical
exam, but also for 24/7 phone and email
support toward health education and
annual exam health goals.
“As a doctor, keeping people healthy and
helping them achieve optimal health
is very rewarding,” Dr. Avallone said.
“We’re here to make sick people better
and keep healthy people well. If we
do our jobs well, our patients benefit,
the people around them benefit, and it
makes for a healthier community to
live in.”

For more information, visit
UMiamiHealth.org.
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A divided house always falls:
Why doctors lost control of health care
Suneel Dhand, MD | January 15, 2019
I recently met an old friend of mine for the evening in New
York City. He’s a talented young orthopedic surgeon, who has
already, in the short amount of time since finishing residency,
experienced so many of the problems our health care system faces.
The topic of conversation
quickly turned to the current state
of medical practice, the dramatic
swing to corporate medicine, and
the consequential loss of autonomy suffered by physicians as a
result. I asked him what his views
were on why doctors appear to
have lost control over their
profession.
He said something very
profound: “Oh there’s a simple
reason for that Suneel: It’s because
doctors don’t get along.”
That was his single
one-sentence summary. He then
expanded on how he believed that
as a group (considering there are close to a million physicians
in America), they could have immense collective power and advocacy. But because we are so fragmented with our own selfish
interests, we exponentially diminish any power we have.
He went on: “An orthopedic surgeon doesn’t really care about
what’s happening to an internist, and vice versa too. We are all
solely focused on our own area of practice, work environment,
and income. There are far too many big egos running around,
and what’s worse is that doctors frequently fight with each other
as well.”
All the while, our health care system continues to decline,
and patients bear the brunt.
I thought that was so true and haven’t ever considered it in
such simple terms before. My mind turned to how this could
actually be a story of a million-and-one scenarios in life: A
dividedhttp://AID.wildapricot.org/resources/Pictures/house_divided.jpg house always falls. And that always leaves the door
open for a third party to come in and take advantage. I actually
started thinking about another story that I grew up with.
Being of Indian descent, for some reason the story of British
rule of India came racing to my mind (albeit on a much larger
scale with bigger consequences). India was a land of princely
kingdoms back in the middle of the last millennium, unable to
get along with each other. Of course, it was a dog eat dog world
back then, and might was right. Whoever was the strongest
with the mightiest armies, took control. In came the British
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with their East India trading company, initially under the rule
of Queen Elizabeth 1st in the 17th century. To cut a long story
short, the British cleverly exploited the divisions for their own
good, implementing a classic “divide and rule” policy.
In a relatively short amount of time, they had gone from
trading a small amount, to gaining complete control over a
massive country — while forming “deals” with complacent local
ruling maharajas to keep them
“comfortable” (inevitably these
maharajas would realize that perhaps the deals were not worth the
loss of control and autonomy, and
that they had been played by an
entity that viewed them solely as a
commodity, but this would come
too late).
I am of course giving a very
simple account here for this
article, but the broad theme is the
one to grasp. Who could blame
the British in the world as it was
back then for cleverly doing this.
Nearly every king and country was
at it, if they had the means to do so, to expand their power and
gain wealth (as an Indian, part of me is actually grateful it was
the Brits with their relative fairness rather than a more brutal
and murderous force like Imperial Japan or Nazi Germany).
Perhaps there’s also an argument to be made that India would
have even fallen apart on its own, had the Brits not come in at
that point in history — but that’s another story. One can never
view historical stories through the lens of today’s standards.
Thankfully the world progressed, and India was able to gain
the self-rule that any group of people or country must have. But
it took a few hundred years, unfortunately, after their divisions
had been exploited by an external entity for their own benefit.
The story of how the British empire took over India, is one of
the most classic large-scale examples I can recall of a 3rd party
cleverly taking advantage of a divided house. I encourage anyone to read the fascinating history in more detail. This timeless
scenario plays out everywhere every day, from your own individual home, community, business, right up to a national level.
It’s a timeless tale.
But back to health care: I’m just sad it happened to doctors
too.
Suneel Dhand is an internal medicine physician, author, and an
independent health care experience and communication consultant.
He is co-founder, DocsDox
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HEALTH CARE WHACK-A-MOLE
Stephen H. Siegel, Esq.

AUTHOR

Stephen H. Siegel, Esq.,

Partner Lubell/Rosen
Florida Board Certified- Health Law
HCCA Certified- Healthcare Compliance
and Healthcare Privacy Compliance
Coral Gables. Florida
(O) 305.655-3425/ (C) 305.298.8640
shs@lubellrosen.com

T

rying to comply with all
the rules, regulations, and
statutes governing physicians
and other health care providers
(collectively referred to in this article
as “Providers”) is dizzying. There are
state laws (licensure requirements,
physician self-referral restrictions,
fee-splitting prohibitions, etc.) and
federal statutes and regulations that
sometimes seem to be contradictory.
To make it more confusing, the
legislature keeps passing new laws
and the government continues
to “reinterpret” what they mean.
Unfortunately, many Providers feel
like they are the targets in a real-world
version of Whack-A-Mole, the arcade
game in which the object is to strike
a target (i.e. Providers) whenever they
pop up on the game board.
One of the areas where this game
of Whack-A-Mole may be particularly
costly is health care fraud and abuse.
By now, most Providers have some
familiarity with two (2) of fraud and
abuse statutes.
The first is the prohibition against
“knowingly and willingly” offering,
accepting, soliciting, or receiving any
form of economic benefit (generically
referred to as “remuneration”) in
exchange for the referral of patients or
business that is paid for in whole or in
part by a Federal health care program,
such as Medicare or Medicaid (the
“Kickback Prohibition”). In addition
to financial penalties, parties who are
found to have violated the Kickback
Prohibition may be imprisoned for
a period of years and excluded from
participation in any Federal health
care program, often effectively for life.
The second prohibition/restriction,
the strict liability so-called “Stark
Law”, prohibits a physician (or their
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immediate family members) from
referring or accepting payment for
the provision of a “designated health
service” from a third party with
which that individual has a direct
or indirect financial or investment
relationship. While not a criminal
statute, a violation of the Stark Law
can result in a substantial fine. Like
the Kickback Prohibition, physicians
who are found to have violated this
statute may face exclusion from the
Federal heath care programs.
The Kickback Prohibition and the
Stark Law are limited to claims
submitted to payers that are making
payment on behalf of a Federal
health care program (Kickback
Prohibition), or just Medicare or
Medicaid (Stark Law). In contrast,
the Florida analogues to these federal
statutes (the Florida Patient Brokering
Act, Patient Self-Referral Act, and
patient brokering prohibition) are
“all payer” restrictions; that is, the
source of the payment is not relevant
to determining whether the statute
has been violated. In addition, an
alleged violator is likely to have his/
her/its license to conduct business
investigated by the State of Florida.
Many Providers are under the
impression that if no Federal health
care program payments are involved,
the risk of federal investigation or
prosecution is minimal. That is not
the case. In addition to mail and
wire fraud, the federal government
has other statutes that are “all payer”
sanctions at its disposal.
In 1996 Congress enacted and
President Clinton signed into law a
general health care fraud prohibition.
18 U.S.C. §1347. This statute
provides that anyone who:
(a) knowingly and willfully
executes or attempts to execute a
scheme or artifice(1) to defraud any health care
benefit program; or
(2) obtain by means of false
or fraudulent pretenses …
any of the money or property
owned by, or under the custody
or control of, any health care
benefit program,
… shall be fined … or
imprisoned not more than 10
years….
(b) With respect to violations
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of this section, a person need
not have actual knowledge of
this section or specific intent to
commit a violation of this section.
The scope of Section 1347 is very
broad. Note that it applies to anyone,
not just physicians (as in the case of
the Stark Law) or even Providers.
Unlike the Kickback Prohibition
and Stark Law, this prohibition is
not limited to claims submitted to a
Federal health care program. Rather,
it is equally applicable to private
payers (such as indemnity insurers and
employer self-insurance programs)
and individuals who pay for health
care items and services “out of
pocket”.
As with the Kickback Prohibition,
the government does not need
to prove a defendant either had
actual knowledge of this statute or
specifically intended to violate it.
Rather, the government only must
show that a defendant acted either (i)
with actual knowledge of, (ii) with
reckless disregard for, or (iii) deliberate
ignorance of the truth of the
information included in a claim for
payment, application to participate,
etc.
Readers may recall that in
January 2019, this column focused
on the recently enacted Eliminating
Kickbacks in Recovery Act of 2018
(“EKRA”). EKRA was included
in the Substance Use – Disorder
Prevention That Promotes Opioid
Recovery And Treatment For Patients
In Communities Act of 2018. This
new statute focuses on those who
attempt to solicit receive, pay or
offer any remuneration in exchange
for the referral of patients to or
services provided by a recovery home,
clinical treatment facility, or clinical
laboratory. See, “Fraud and Abuse-

New Twist On An Old Theme”,
Miami Medicine.
Section 1347 and EKRA
were enacted after passage of the
original version of the Kickback
Prohibition; all are criminal
sanctions. Interestingly, these latter
enacted prohibitions contain some
substantially different provisions,
including— Neither Section 1347 nor
EKRA is limited to the Federal
health care programs; they are
both “all payer” prohibitions.
— Primary jurisdiction for
enforcing these prohibitions lies
with the Department of Justice,
not HHS-OIG or CMS, as
is the case with the Kickback
Prohibition and Stark Law.
— Although EKRA includes
within its terms certain business
arrangements that may be exempt
from its prohibition. neither this
new statute nor Section 1347
incorporate the so-called “Safe
Harbors” Providers have become
accustomed to working within.
— There is a serious question
whether a business arrangement
that meets all the “standards”
of a relevant Safe Harbor to
the Kickback Prohibition will
be viewed as satisfying the
requirements of Section 1347 or
EKRA, as the case may be.
Providers have a good reason
to feel like they are the mole in
a game of Whack-A-Mole.. It is
increasingly difficult to know when
the government is going to try and
“whack” a business relationship that
the parties believe to be compliant
with the law. Prudence suggests that
Providers work with experienced legal
counsel to navigate this increasingly
dangerous game.

About the Author:

Mr. Siegel focuses on assisting his clients in identifying and resolving the business and

legal risks that are unique to the health care industry. He has been practicing Health Law
and assisting parties involved in this industry for over 30 years. Mr. Siegel is Board Certified
in Health Law by the Florida Bar and certified in Healthcare Compliance and Healthcare
Privacy Compliance by the Health Care Compliance Association. He received his Juris
Doctor from the Georgetown University Law Center and his undergraduate degree from
Florida State University.
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Advancing the practice of good medicine.

NOW AND FOREVER.
We’re taking the mal out of malpractice insurance.
However you practice in today’s ever-changing healthcare
environment, we’ll be there for you with expert guidance,
resources, and coverage. It’s not lip service. It’s in our DNA to
continually evolve and support the practice of good medicine in
every way. That’s malpractice insurance without the mal.
Join us at thedoctors.com
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