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Message from your President:

Medical Marijuana:
Opening Remarks From a
Practitioner’s Point of View
Raul Ravelo, MD

President, Dade County Medical Association

D

uring my previous years in DCMA leadership and
now as President, I have followed the controversy
regarding the establishment of procedures and regulations
for the medical use of marijuana on a state level. Indeed,
marijuana has not only been implemented for medical
use, but also for recreational use in certain states,
including California and Colorado.
In Florida, the medical use of marijuana was passed after
voters approved it in the November 2016 election
through Amendment 2, which amended the Florida
Constitution and allowed caregivers to assist patients with
debilitating medical conditions to access medical
marijuana. Later, in June 2017, Governor Rick Scott
signed and enacted Senate Bill 8A and Senate Bill 6A.
The law approved the growing and dispensing of
marijuana for medical use and included an application
process for companies to grow and set up dispensaries.
The intention of the final copy of the bill is to target and
benefit patients who have “qualifying medical conditions,”
as outlined in the bill. These conditions include terminal
illnesses with a prognosis of less than a year, cancer
patients who wish to ease the side effects of their illnesses
or their chemotherapy treatment, and those with chronic
illnesses, including multiple sclerosis, HIV/AIDS, Crohn’s
disease, epilepsy, glaucoma, seizures, pediatric problems,
chronic nonmalignant pain, and other terminal conditions
of the like.
The rollout of medical marijuana legalization was met
with general approval from the public, with 71% of
voters approving the adoption of Amendment 2, and
Governor Scott noted in his expansion of the special
session for these bills that “it is in the best interest of the
people of the State of Florida that the Legislature enact
legislation implementing the amendment.” However,
there are still concerns involved for those whose roles are
changed in the implementation process of the new law,
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such as physicians. While Florida has been enthused over
the approval of medical marijuana for diseases, we have
to be mindful of the potentially harmful effects of
marijuana on those suffering from these illnesses.
As physicians, we are constantly weighing powerful and
p o s s i b l y d a n g e ro u s t re a t m e n t p ro g r a m s , l i k e
chemotherapy, with the therapeutic effects of those same
programs. Although chemotherapy can cause fatigue, hair
loss, and nausea, these effects are outweighed by the
lifesaving measure of the program. Indeed, most of our
days are filled with answering questions by balancing and
weighing the benefits against the potentially harmful
effects of our treatments. Balancing these interests are
typically easy to access for us because so many studies
have provided us with the data-points to appropriately
make those choices; however, the medical use of
marijuana has not been studied and researched to the
extent of other treatments. There are still many questions
to be answered about the potentially harmful side effects:
Does the inhalation of marijuana cause respiratory
illnesses? How will we solve the issue of accidental
marijuana ingestion by children? Do the compounds in
marijuana create mental issues or incapacities? Can a
patient become “addicted” to marijuana?
As the medical use of marijuana continues to expand in
the State of Florida, it is incumbent on all of us to
challenge the growing development of medical marijuana
by asking these important questions and requesting
further research so that we can make a more scientific
approach to the recommendation of marijuana in patient
treatment programs.

Raul Ravelo, MD

President, DCMA 2017-2018
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Save the Date
MIAMI-DADE

MATERNAL MENTAL
HEALTH SYMPOSIUM

Thursday, May 3, 2018
Jackson Memorial Hospital
Diagnostic Treatment Center (DTC)
Room 259

Approximately 35,000
women in Florida
experience depression
or anxiety around
pregnancy each year.
Up to 75% of these
women are not screened or treated.
Join us for a discussion of maternal
mental health issues and the ways
in which healthcare professionals
can assist women and families
struggling with this burden.

For question & additional information,
please email HSCMDTraining@hscmd.org

NOT YET A MEMBER OF THE DADE
COUNTY MEDICAL ASSOCIATION?

DADE COUNTY MEDICAL ASSOCIATION
POLITICAL ACTION COMMITTEE
Yes, I want to make a difference in Tallahassee.

Go to the DCMA website
www.miamimed.com
Click on – Join the DCMA on-line –
and follow the instructions.

Name:_____________________________________
Address:___________________________________
Phone:_____________________________________
Fax:_______________________________________
Email:_____________________________________
DCMA/PAC can do without your time,
but not without your money!
h Physician $100
h Spouses $100
h Resident/Medical Students $5.00
Please make your check payable and mail to:
DCMA Political Action Committee
1501 N.W. North River Drive
Miami, Florida 33125

ALREADY A MEMBER OF THE DADE
COUNTY MEDICAL ASSOCIATION?

Have you paid your 2018 dues?
Go to the DCMA website
www.miamimed.com
Click on – Renew your membership dues online –
and follow the instructions.
Or call the DCMA at 305 324-8717.

Patient Safety Information for
Closing a Practice

P

hysician practices undergo closure for many reasons, including
physician illness, death, or relocation, or the physician’s decision
to sell, practice solo, join another group, or retire. As a service to our
members, the Patient Safety and Risk Management Department of
The Doctors Company provides this information to make the
transition easier.

What should be done in an emergent situation?
Of paramount concern during any change in practice is the continuity
of patient care to ensure that no patient is neglected. If the change is
abrupt, as in the circumstance of a death, the safety measures below
will assist in ensuring patient safety and continuity of care.
Review all previously scheduled appointments to determine the
appropriate action: Immediately contact a physician of the same
specialty to arrange patient care, or provide patients with a list of
practitioners of the same specialty within the area. You should also
take the following steps:
• Transfer all inpatient care to another physician immediately.
Use the services of the hospital risk manager if you are unable
to locate an available physician.
• Ensure the availability and accessibility of office medical records
as needed for the continuity of patient care.
• Post a notice of closure in the office and in the local newspaper.
(Contact your patient safety risk manager for a sample notice.)
• Call all physicians who customarily refer patients to the practice
and all contracted managed care organizations, local hospitals,
and the medical malpractice carrier.

Who should be notified if it is a nonemergent closure?
If the practice closure is nonemergent, notify the following individuals
and entities:
• All patients and legal representatives in the “active” caseload.
This includes any patient seen in the past six months to three
years or others the physician considers “active” and any patient
in an acute phase of treatment.
• All peer physicians within the community.
• Local hospitals and medical societies.
• All third-party payers (to include Medicare and Medicaid) and
managed care organizations.
• The DEA (if you are retiring or if you are moving to another
state).
• The state licensing board.
• Professional associations in which you hold membership.
• Your CPA or financial adviser.
• Your employees.
• Landlords, lenders, and creditors.
• Insurers that cover the practice, the employees, and the physical
facility.

How should the notice be communicated?
Draft a letter to each patient that contains all of the necessary details.
The same letter can be used for everyone listed above. (Contact your
patient safety risk manager for a sample letter.) It is recommended
that letters be sent with return receipt requested and that a copy of
the letter and return receipt be kept. If a patient is considered high
risk, send the letter certified with return receipt requested. Post a
notice in a local newspaper to inform inactive patients or those who
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have moved away. Include directions for obtaining acute, critical, or
emergency care if a new physician has not been selected by the time
the practice closes.

Is there a time limit for sending the closure notice?
Yes. In a nonemergent situation, send the notice at least 60 days prior
to the anticipated closure. This gives patients an opportunity to locate
a new physician and to obtain copies of their medical records without
undue stress.
What other responsibilities should be undertaken by the practice that
is closing?
• Provide patients with easy access to their medical records by
enclosing an authorization document in the notification letter
you send to them. (Contact your patient safety risk manager for
samples.) When the signed authorization is returned, you can
provide copies and apply appropriate charges.
• Provide information on where the medical records will be stored
in the future, the length of time (in years) that the records will
be retained, and a permanent mailing address or post office box
number for all future record requests. Arrange a secure storage
place for the original medical records that is safe from theft,
fire, flood, or other weather-related disasters.
• Maintain the medical records in accordance with The Doctors
Company’s recommendations: 10 years after the last adult visit
and 28 years from birth for pediatric patients. The records
should be easily accessible and retrievable.
• DO NOT give original records to patients. The easiest method
is to find another physician to take over the practice and turn
the records over to that provider or turn the records over to
another practitioner of the same specialty.
• Stress the importance of continuing care for all patients. Provide
information about where they can find other physicians, such as
the yellow pages, the local medical society, and the local hospital
referral line.
• Make provisions for the completion of all medical records,
especially inpatient hospital records.
• Place a notice of closure in your waiting room and in the local
newspaper for at least one month, giving pertinent details of
the closure.
• Consult with your personal or practice attorney and the state
licensing agency to ensure that you have met all regulations.
• Destroy remaining prescription pads.
• Keep the narcotics ledger for a minimum of two years.
• Dispose of any drugs.
A patient safety risk manager is always available to provide industryleading expertise. For more information, call us at (800) 421-2368,
extension 1243.
The guidelines suggested here are not rules, do not constitute legal advice,
and do not ensure a successful outcome. The ultimate decision regarding
the appropriateness of any treatment must be made by each healthcare
provider in light of all circumstances prevailing in the individual situation
and in accordance with the laws of the jurisdiction in which the care is
rendered.
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State of the Medical Malpractice
Insurance Market in Florida, 2018
By Matt Gracey

“T

he edges are cracking but the core remains firm and
determined,” is how I recently described the present
state of our malpractice insurance market for healthcare
providers in Florida. Cracking edges in our notoriously
cyclical professional liability insurance market in Florida look
like increasing claims against Florida doctors, many new
lawyers in the state suing our doctors more often, and a
rather-alarming trend in greatly increased average of claims
paid to plaintiff patients for the third year in a row, leading to
serious losses for a number of the popular insurers of our
state’s physicians and surgeons. With all of those stressors in
the market one might conclude that insurers are already
heading for the exit doors, as they did in the last two instances
of our market hardening, but most carriers are hunkering
down to weather these tougher, less-profitable days for the
insurers. One would naturally expect big rate increases to be
the new normal in the market, but almost no insurers have
announced any significant increases to date for our doctors.
The real question is how much longer will many of the leastprofitable insurers hold out until they need to substantially
increase rates, sell their companies, or pull back or even exit
Florida completely to sell policies in states with less-volatile
market conditions?
For the best look behind the marketing themes, glossy
advertisements, and highly competitive agents vying for
doctors’ business, we look to the annual State of Florida Office
of Insurance Regulation’s latest report titled 2017 Medical
Malpractice Financial Information – Closed Claims Database
and Rate Filings. Here are the most significant findings in the
report in my opinion:
1 The total premiums paid in 2016 by healthcare providers
and facilities in Florida were $550 million, the fourthlargest amount of all the states in the United States.
2. T he very important measure called the “combined loss
ratio” of all of the top 20 insurers of healthcare providers
and doctors in Florida worsened from 101% in 2015 to
104.7% in 2016, representing only the second loss for
insurers in the last 13 years. If we break out just physicians
and surgeons from facilities, then the insurers’ losses are
even worse, at 121%, which means for every hundred
dollars paid in premium the insurers lost $21. It is hard to
make this up on quantity! (This does not factor in the
insurers’ investment returns, which help, but in this
low-interest-rate time their mandated conservative
investments will not come close to handling such a high
combined loss ratio.) Yes, these cracks are serious!
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3. The top 20 insurers in Florida in this market on average
had over an 11% direct loss of their surplus in 2016! They
are almost literally throwing their money at the losses to try
to stem the bleeding, but how long can they or will they
keep that up?
4. In 2016 there were 3,173 claims closed with payments,
up 14.7% from the 2,766 closed with payments in 2015.
5. For claims that were closed with payments, on average over
$1.149 million was paid to each patient plaintiffs, for legal
fees, and court costs. But here is the staggering trend: that
payment amount in 2016 was an increase of 31% from
2015, and the 2015 amount was 34% higher than in
2014!!! These cracks are deep and wide!
6. T here are some rather-startling combined loss ratios of
three popular insurers of Florida doctors. Remember, a
100% combined loss ratio is breakeven for an insurer
before investment returns:
MagMutual: #2 insurer of doctors in Florida, with a 16%
market share – 130.6% combined loss ratio.
NORCAL: #4 insurer of Florida doctors, with a 7.8% market
share – 219.9% combined loss ratio.
Evanston: A popular Excess and Surplus (E&S) insurer 188.9% combined loss ratio.
The good news is that the market is still holding, with
numerous insurers offering coverage to our doctors, with fairly
stable rates so far. In fact, 80% of our state’s doctors are insured
with admitted market insurers versus only 5% with the
non-admitted E&S lines insurers, and 15% with Risk Retention
Groups (RRGs). As market conditions deteriorate in the
coming years, that mix will change, with many more of our
doctors, particularly those with claims issues, being forced out
of the standard admitted markets into the pricier E&S insurers.
My advice is similar to last year’s: Doctors and administrators
should seriously consider moving their coverage to the stable,
financially solid insurers that have decades of Florida claimshandling experience and the ability to financially weather the
increasing stresses on our Florida malpractice insurance
market.
Matt Gracey, is a medical malpractice insurance specialist with
Danna-Gracey, an independent insurance agency based in
downtown Delray Beach with a statewide team of specialists
dedicated solely to insurance coverage placement for Florida’s
physicians. To contact him call 800 966-2120, or email
matt@dannagracey.com.
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Dealing with Physician-Independent Contractors and Employees;
10 Reasons To Have A Written Agreement
By Stephen H. Siegel, Esq., Of Counsel, Broad and Cassel, Miami, Florida
Florida Board Certified in Health Law; Health Care Compliance Association – Certified in Healthcare Compliance
shsiegel@broadandcassel.com (O) 305-373-9424 (C) 305-298-8640

R

ecently, this firm had the opportunity to work with a new
client, an established physician group practice that focuses on a
particular medical specialty (“Group”). In order to understand Group’s
current business, plans for growth, risks, and how best to assist it, we
reviewed its overall business. This included Group’s various contractual
relationships. In addition to Group’s organizational documents (for
example, evaluating whether the operating agreement needed updating),
this review encompassed space leases and vendor relationships (i.e.,
software agreements, equipment maintenance agreements, etc.). For
various legitimate business reasons, Group has developed a number of
relationships with physicians in the area who focus their practices in
specialties that are supportive of the practices’ primary medical specialty
(“Physician Specialists”).
In discussing the relationships between Group and its Physician
Stephen H. Siegel,
Specialists, we found that most had not been memorialized; there were
Esq.
no written agreements. There are a number of explanations for this
lapse in documentation, including:
• Group is growing rapidly;
• Group has to respond quickly to its patient’s medical needs;
• the Physician Specialists have personal relationships with the physicians who are owners of
this group practice;
• by entering into a written agreement, the parties’ relationship might become “too
restrictive”;
• the burden of preparing and maintaining agreements with multiple Physician Specialists
would create an administrative burden; and
• the time and cost of implementing a written agreement was not justified by the value of the
parties’ relationship.
Notwithstanding the reason for not having a written contract, there are a number of reasons why
relationships such as these need to be memorialized in written agreements. The rest of this article
discusses 10 of these reasons, in no particular order.

1. Confirm Meeting of the Minds.

One of the elements of an enforceable contract is that the parties must have what is called a “meeting
of the minds.” That is, evidence the parties intended to enter into a legally enforceable agreement
under certain terms and conditions. Simply stated, a written agreement provides evidence that the
parties (in this case, Group and a particular Physician Specialist) agree to perform certain duties on
behalf of and derive certain benefits from each other.

2. Minimize Likelihood of a Disagreement.

Frequently the parties to an agreement (such as Group and any one of the Physician Specialists)
believe that they have a common understanding and there will be a peaceful relationship throughout
the term of their relationship. However, it is more likely that over time memories and good feelings
will fade. In addition, subsequent events and changing circumstances are likely to cause one or
both parties to reinterpret their obligations under an agreement. While certainly not foolproof, a
written agreement provides all of the parties with evidence of what their agreement was and, absent
amendment, remains in effect.

3. Establish Process for Resolving Disagreements.

Despite the existence of a written agreement, the parties may have disagreements that cannot be
resolved amicably. In those instances, it may be necessary for one party or the other to try to have the
dispute settled by some combination of mediation, litigation, and arbitration. Not surprisingly, it is
very difficult for parties who have concluded their dispute cannot be amicably resolved to agree on a
means for resolving it. Having a dispute resolution process agreed to at the inception of the parties’
relationship eliminates the need to resolve this issue once it becomes germane.
In addition to establishing the law to be applied (for example, when the parties are in different states),
a dispute resolution provision can establish whether the parties will seek mediation before either
litigation or binding arbitration. The agreement also can address where the parties will conduct any
proceedings related to resolving their dispute, and how the parties will pay for the costs and fees of their
attorneys and consultants. In addition, if the parties are able to agree in advance, they may be able to
reduce substantially their cost of discovery, frequently a major source of expense in dispute resolution.

4. Protect Proprietary Information.

Group has developed a significant amount of intellectual property. In addition to its name and
telephone numbers, Group has contracts with payers and other parties, established referral sources, a
marketing program, training materials, patient lists, unique software, and other assets that add value
to the practice and its business. The Physician Specialists have access to and knowledge of some of
this information. Without a written agreement addressing the manner in which a Physician Specialist
can use Group’s intellectual property on behalf of him/herself or a third party, either during or after
the term of their agreement, it will be very difficult for Group to prevent a Physician Specialist from
using this information to the advantage of a third party.

5. Establish Restrictive Covenant.

A medical practice may decide to retain one or more physician-independent contractors or employees
who focus on the practice’s primary medical specialty. If the physician-independent contractor/
employee is competent, he/she is likely to develop a personal relationship with some of that practice’s
patients. From the medical practice’s perspective, this is a two-edged sword. On the one hand, the
practice wants current and prospective patients to develop good relations with its physicians. On the
other hand, if and when a physician leaves the practice, it does not want to see those patients leave too.
In order to protect its legitimate interest in retaining patients, one of the elements of a written
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agreement between a medical practice and its physician-independent contractors/employees can be
a restrictive covenant. That is, an agreement pursuant to which the physician agrees he/she will not
practice within a certain radius of the medical practice’s location(s), directly contact its patients, and/or
recruit the practice’s employees for a certain period of time. While Florida law establishes timeframes
for what is a reasonable restrictive covenant, the geographic scope is more subjective and dependent
on what is the medical practice’s legitimate business interest. Thus, for example, if the medical practice
specializes on gastroenterology, the geographic scope of a restrictive covenant to protect its legitimate
business interest may be 10 or 15 miles. In contrast, if the practice focuses on pediatric oncology,
protecting the practice’s legitimate business interest may justify a 50 mile restrictive covenant.

6. Set Standard of Practice.

In retaining Physician Specialists, Group never intended to have a physician who did not satisfy the
standards of care in its practice area, or the Physician Specialist’s practice area. This may be an implicit
requirement of any agreement to retain a physician who will provide professional medical services.
However, inasmuch as the failure to satisfy such standards is a potential basis for terminating the
relationship, that expectation should be included in the parties’ agreement.
A related issue involves board certification. That is, does the retaining group practice expect its
physician-independent contractors/employees to obtain and maintain certification by a nationally
recognized professional credentialing organization? If this is an expectation and the physician in
question has not achieved that certification at the inception of the parties’ relationship, how long
does he/she have to obtain it? The agreement also should specify which party is going to pay for any
continuing medical education courses needed to maintain that certification.

7. Establish the Parties’ Obligations.

Although Group has multiple relationships with Physician Specialists, in a number of instances there
was a great deal of uncertainty concerning what each was obligated to do, and when. Few of the
Physician Specialists were expected to be available to Group’s employed physicians on a full-time
basis. For those who were not, Group frequently had scheduling issues. Occasionally, a Physician
Specialist came to an office when he/she was not expected, in which case there were space/equipment
sharing issues and questions concerning their access to patients. Similarly, there were occasions when
a Physician Specialist was not where Group expected him/her to be, resulting in unused equipment
and space and, more importantly, frustrated patients. These scheduling mishaps largely will be
eliminated once Group enters into written agreements with all of its Physician Specialists that specify
when and where they will provide services on this group practice’s behalf.

8. Billing and Payment.

It does not matter whether a group practice is being reimbursed on a fee-for-service, capitated, or
some alternative payment method, it is important that the services of its physicians are promptly
and properly billed and payments are accurately recorded. In the case of Group, while there have
not been written agreements, it was able to make clear that the responsibility for setting fees, billing
and collecting for all of a Physician Specialist’s services was vested in the group practice. However,
without a written agreement, if Group had been audited by Medicare, it would have had a difficult
time demonstrating that a Physician Specialist had reassigned his/her right to submit claims and
collect payments from this program to this group practice. An agreement between a group practice
and a physician-independent contractor should clearly address this issue and, in the case of Group,
they now do.
Payment represents one of the most frequent areas of disagreement between a group practice and
its physician-independent contractors and employees. While determining how to compensate a
physician-independent contractor or employee is primarily a business concern, it also is a legal issue.
Like any other business, a medical practice has to determine how much it is willing to compensate
its employees and independent contractors. However, the manner in which a physician employee
or independent contractor’s compensation is determined is subject to Florida’s patient brokering
and fee-splitting restrictions, as well as the federal Kickback Prohibition and physician self-referral
restrictions (the “Stark Law”).

9. Future relationship.

From time-to-time, a group practice’s representatives will have discussions with a prospective physicianindependent contractor or employee concerning the path to becoming an owner of the practice.
Usually, a period of time will elapse between the date the physician is retained and his/her opportunity
to become an owner of the practice matures. If the issue of the physician becoming an owner of the
practice is relevant to either party’s consideration of their relationship, it should be addressed in their
written agreement. From the practice’s perspective, this is a way to establish the criteria it will use to
evaluate the physician’s eligibility to become an owner. From the physician’s perspective, having the
criteria in the parties’ written agreement provides a basis for determining whether he/she is eligible for
ownership and a basis for seeking relief if the practice fails to meet its commitment.

10. Regulatory Requirements.

Federal kickback prohibition. Stark Law. Florida Patient Brokering Act. Each of these limitations
on the ability of physicians to enter into contractual arrangements includes an exception for bona
fide employment and certain independent contractor arrangements. A common element of all these
statutes and their implementing regulations is that the arrangement must be set forth in a writing
that is signed by all of the parties. Thus, in addition to the 9 reasons discussed above, having a
written agreement between a physician group practice and its physician-independent contractors and
employees is important in order to demonstrate the compliance of their relationship with relevant
federal and Florida laws.
Benjamin Franklin is credited with the saying: “An ounce of prevention, is worth a pound of cure.”
The importance of a physician group practice (or any healthcare business) having written agreements
with its physician-independent contractors and employees is a clear example of Mr. Franklin’s
wisdom. Working with experienced and knowledgeable legal and other consultants, it is possible to
avoid most (if not all) of the pitfalls discussed above in the absence of such an agreement.
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Serving physicians insurance
needs by the creation and
preservation of wealth
Specializing in:
• Life Insurance
• Disability
• Hybrid Life
• Employee Benefits

• Long Term Care
• Charitable Giving
• Estate Planning
• Annuities

Call today for more information
Tel (305) 893-4488 / Fax (305) 893-1020
12000 Biscayne Boulevard, Suite 506
North Miami, Florida 33181
email: mchackmeier@aol.com
Established in 1978
Endorsed by:

Jeff D. Hackmeier & Associates, Inc.

www.hackmeierinsurance.com
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How Lawmakers Are Tackling
the Opioid Epidemic
By Dennis W. Chiu, JD, Government Relations Specialist

W

hen the opioid epidemic hit the news—not just in scientific journals but
in the popular media as well—it spurred Congress and state legislatures to
offer public healthcare policy solutions. This has resulted in increased funding for
treatment, more regulations for prescribing opioids, measures to increase the
availability of opioid antagonists, and a reduction in liability for the
administration of opioid antagonists.

Celebrity Tragedy and National Statistics
In 2016, the autopsy of pop music legend Prince found that the singer died from
a “self-administered” dose of the opioid fentanyl. Prince’s tragic demise was only
one of many celebrity deaths attributed to opioid-related causes. Celebrity deaths
brought the dangers of opioids to the public’s attention, and statistics for the
general population support the perception of an opioid addiction epidemic.
Centers for Disease Control (CDC) Director Dr. Tom Frieden noted: “We know
of no other medication routinely used for a nonfatal condition that kills patients
so frequently.”1
Between the media attention and the preponderance of evidence that opioid
usage had become a major public health problem in America, legislators were
spurred to address the problem.

Legislation and Administrative Action
Lawmakers typically attempt to solve problems in two ways: (1) providing
funding for programs, and (2) enacting regulations through legislation.
As an indicator of the level of concern of U.S. lawmakers, the usually gridlocked
Republican Congress and Democratic President Barack Obama united to address
the issue. On December 13, 2016, both houses of Congress and the president
worked together to approve legislation that granted $1 billion to state opioid
abuse programs. This was a sharp increase in funding from earlier in the year and
from previous years. (The Senate passed the law by a vote of 94–5, and the
House of Representatives passed the law by a vote 355–77.)
On October 26, 2017, President Donald Trump declared the opioid addiction
crisis a public health emergency via the Public Health Service Act, though
minimal new funding accompanied the declaration. The White House and
Congress will need to work together to increase the depleted Public Health
Emergency Fund. Two states—Colorado and Indiana—have since created
funding for opioid treatment pilot programs. The Maine legislature overrode its
governor’s veto to ensure access to opiate addiction treatment under its Medicaid
program. Delaware and New Jersey have enacted laws requiring healthcare
insurers to provide coverage for opioid addiction treatment.
Legislators have also passed laws regulating the prescribing of opioids.
Requiring Physicians to Check Prescription Databases
Prescription drug databases, originally intended to be used by law enforcement,
have been widened to allow healthcare providers and prescribers to review a
patient’s prescription history for signs of overprescribing or addiction. Every
U.S. state with the exception of Missouri has a prescription monitoring
database.2
Some states have gone even further. By 2016, 18 states had passed legislation
requiring medical professionals to consult a state database: California,
Connecticut, Kentucky, Maine, Maryland, Massachusetts, Nevada, New
Hampshire, New Jersey, New Mexico, New York, Ohio, Oklahoma, Pennsylvania,
Rhode Island, Tennessee, West Virginia, and Wisconsin.
State laws and regulations mandating prescribers to query the database vary as to
requirements, but in general, most require the prescriber to check: (1) before
initially prescribing a controlled substance to a patient in an opioid treatment
program, (2) in workers’ compensation cases, and (3) prior to initially prescribing
or dispensing an opioid analgesic or benzodiazepine in any setting.3
Most often, the penalty for prescribers for failure to check the database is referral
to the department or board that enforces violation of professional standards.4
Opioid Antagonist Access Laws and Good Samaritan Protections5
Legislators have also sought to decrease deaths from prescription opioid abuse by
increasing access to opioid antagonists. These drugs have no abuse potential and
counteract the life-threatening effects of an overdose, allowing the victim to
breathe normally once administered.

MIAMI MEDICINE

March 2018

Previously, access to these lifesaving medications was limited because a doctorpatient relationship needed to exist for a prescription to be issued. This requirement
was ineffective because family and friends are often in the best place to administer
an antagonist during an overdose, but they did not have access to a prescription.
In 2001, New Mexico became the first state to enact legislation increasing
access to opioid antagonists. Over the past 15 years, 47 states and the District
of Columbia have passed similar laws. In the 2017 legislative year, Montana,
North Carolina, Nevada, Tennessee, Texas, Virginia, Wisconsin, and West
Virginia enacted laws making opioid antagonists more available.
In conjunction with increasing access to opioid antagonists, many states have
passed Good Samaritan laws to limit liability for healthcare professionals and
“laypersons” for administering opioid antagonist medications. For immunity to
apply, laws typically require that a person must have a reasonable belief that
someone is experiencing an overdose emergency, must remain on scene until
help arrives, and must cooperate with emergency personnel. For healthcare
personnel, immunity will usually apply unless there is gross negligence in the
administration of the opioid antagonist.
Good Samaritan laws for the administration of opioid antagonists have been
passed in 37 states and the District of Columbia. The 13 states that have yet to
pass opioid antagonist Good Samaritan laws are Arizona, Idaho, Iowa, Kansas,
Maine, Missouri, Montana, Nebraska, Oklahoma, South Carolina, South
Dakota, Texas, and Wyoming.
Florida lawmakers will consider proposed legislation, Senate Bill 458, during the
2018 legislative session. If enacted in its current form, this bill will:
• Limit a controlled opioid prescription to a seven-day supply.
• Limit refill or subsequent controlled opioid prescriptions to a 30-day
supply.
• Provide exceptions to supply limits for certain patients.
• Require a prescriber to access a patient’s drug history in the prescription
drug monitoring program’s database before prescribing the drug, and at
least every 90 days thereafter for continuing treatment.
• Require a healthcare practitioner to complete a continuing education
course as a condition of initial licensure and biennial licensure renewal.
In 2017, Florida House Bill 477 added synthetic opioids to the list of controlled
substances.

Conclusion
The legislative response to the opioid epidemic includes expanding healthcare
providers’ ability to access databases that track opioid prescriptions. Lawmakers
are also working to ensure easier access to opioid antagonists and immunity to
those who administer opioid antagonists. Legislators are also providing more
public funding for existing programs for treatment of opioid-addicted patients.
At this point, there is insufficient data to evaluate the effectiveness of the
recently passed legislation, but lawmakers and public health advocates hope to
see a decline in opioid-related deaths when data becomes available.
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Regions’ Doctor Mortgage Program
Whether you are a seasoned physician or just beginning residency, our Doctor Mortgage program was designed specifically
with you in mind. Simply put, this top-class loan program meets the unique demands of physicians seeking home financing.

Here are the program’s features:

•
•
•
•
•
•
•
•

Open to medical physicians, including residents, fellows, doctors of dental medicine (DMD/DDS), or doctors of osteopathy (DO).
Proof of valid employment agreement or minimum three years self-employed.
Fixed rate and adjustable rate available.
Private mortgage insurance not required.
Loan to Value (LTV) up to 100% in stable markets.
Only available for primary residences, single-family residences, and townhomes.
Loan amounts up to $1,000,000.
No limitation to years in practice.

Contact me to learn more about Regions’ Doctor Mortgage Program. I look forward to working with you.

Frank Silva
NMLS# 546580
Mortgage Loan Originator
305-774-5217 (o)
305-333-5723 (c)
frank.silva@regions.com
© 2017 Regions Bank. Member FDIC. NMLS# 174490. All loans subject to qualification, required documentation, and credit approval. Certain exclusions may apply.
Loan terms and availability subject to change. The annual percentage rate on all adjustable-rate mortgages is subject to change after consummation period. Regions
and the Regions logo are registered trademarks of Regions Bank. The LifeGreen color is a trademark of Regions Bank.
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expenses and taking your practice back!
If you have a standard cyber policy, you are most probably alarmingly underinsured. Put the experts
at your defense in this ever-changing cyber environment. Call Danna-Gracey at 800.966.2120 for a
no-obligation assessment of your current cyber policy. Your practice is worth it.

800.966.2120 • tom@dannagracey.com • www.dannagracey.com
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As a relentless champion for the practice of good medicine,
we continually track, review, and influence federal and state bills
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in favor of the practice of good medicine, you get malpractice
insurance without the mal. Find out more at thedoctors.com
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