MUNICIPAL ADVISOR? WHAT’S THAT,
AND WHY SHOULD I CARE?
by Nathan R. Howard

On July 21, 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act (Act) was enacted.
Among other things, the Act created a new group of regulated persons known as “Municipal Advisors.” In
September 2013, more than three years after the Act was enacted, the Securities and Exchange Commission
(SEC) adopted a series of rules primarily designed to clarify which persons are required to register as
Municipal Advisors (Rules). The Rules became effective on July 1, 2014.1

A

s will be discussed more
fully below, the Rules
can be said to encompass
anyone who provides
advice relating to municipal securities
issuances, including those persons who
traditionally referred to themselves as
“Financial Advisors,” “Bond Advisors”
and “Bond Consultants,” among others.
The Rules also encompass persons
who have not traditionally considered
themselves to fall within one of the
above-referenced categories, such as
attorneys, engineers, certified public
accountants, investment advisers,
investment bankers and underwriters.
Because of the Rules’ potential impact
on a variety of market participants, it is
important for municipal governments
who are either thinking about or in the
process of undertaking a municipal
bond or note transaction to consider
whether the person providing them with
advice is appropriately registered and
is providing such advice in a manner
that is consistent with federal securities
laws. In addition, municipalities should
consider the differing roles that the
various professionals play within the
municipal market and the duties such
professionals owe to their municipal
entity clients.

What Is A Municipal Advisor?

Pursuant to the Act, a municipal
advisor is defined as any person who
provides advice to a municipality
regarding the issuance of municipal
bonds and the investment of bond
proceeds. A person who is deemed
a municipal advisor owes its clients
a fiduciary duty, that is, a municipal
advisor must provide advice that is
solely in its clients’ interest. In general,
however, a person who merely provides
“general information” would not be a
municipal advisor because such person
would not be providing “advice” under
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the Rules. In addition, there are several
other exceptions to the Rules that will
allow individuals to provide “advice”
without being deemed fiduciaries to
municipalities or otherwise obligating
such persons to act in the best interest
of their municipal clients.
Of the various exemptions,
observers anticipate that the
“Underwriter Exemption” will be one
of the most utilized. Pursuant to the
underwriter exemption, once a brokerdealer or investment banker is engaged
as the municipality’s “underwriter,”
that person will be permitted to provide
advice similar to that of a municipal
advisor, without being deemed
a municipal advisor. To utilize the
underwriting exemption, many brokerdealers and investment bankers will
begin providing engagement letters
to prospective clients early on in the
course of the parties’ relationship.
It is further anticipated that these
engagement letters will generally be nonbinding, meaning that municipalities
will have the ability to terminate the
relationship at any time prior to the
sale of bonds. However, the scope of
the underwriter’s engagement must be
limited to a particular transaction and
cannot open-ended. Regardless, once a
municipality executes an engagement
letter or similar document evidencing
an engagement, the broker-dealer will
become an “underwriter” for purposes
of the underwriter exemption. As the
underwriter, a broker-dealer will be
able to provide advice similar to that of
a municipal advisor, including advice
relating to the structure, timing and
terms of a bond issuance, throughout
the course of the transaction without
being obligated to act in its client’s best
interest.
In addition, a person may
provide advice to a municipality
if the municipality has engaged an
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“Independent Registered Municipal
Advisor” (IRMA) to provide advice in
connection with the same matter upon
which the third-party is seeking to advise
(the IRMA Exemption). The municipal
advisor’s independence, and status as an
IRMA, is dependent upon the municipal
advisor’s relationship with the person
seeking to utilize the exemption. In
this regard, to be independent the
municipal advisor must not have been
associated with the person relying on
the exemption at any point during the
immediately preceding two-year period.
In addition, the municipal advisor must
be appropriately registered with the SEC.
Finally, the person wishing to utilize the
IRMA Exemption must provide certain
disclosures to the prospective client and
receive an acknowledgement from that
client specifying that it has engaged a
municipal advisor and that it will be
relying on the advice of that municipal
advisor with respect to any information
received from such person.
An exemption also is available for
individuals who provide advice as part
of a response to a Request for Proposals
(RFP). The RFP must be conducted in a
competitive manner in order for a person
to be able to provide advice under this
exemption. In this regard, the SEC has
specifically stated that in order for the
RFP to be considered competitive, it
must be distributed to at least three
firms.
Finally, there are limited
exemptions available for attorneys,
certified public accountants and
engineers who wish to avoid being
deemed municipal advisors. In general,
the Rules do not consider these persons
to be municipal advisors so long as
they do not provide services that would
otherwise cause them to be deemed
municipal advisors, such as providing
advice with respect to the issuance of
bonds.
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What Does This Mean For
Municipalities?

As noted above, municipal
advisors are obligated under the Act to
serve as fiduciaries to their municipal
entity clients and act in their clients’
best interest. However, many municipal
governments have for a long time
relied upon the advice of their broker,
underwriter or investment banker
(collectively, Underwriters) and have
not traditionally utilized financial
advisors. For these governments, neither
the Act nor the Rules mandate the use of
municipal advisors. In fact, the Act makes
it clear that municipalities are in control
of their bond transactions, and are able
to utilize whatever service provider they
choose, albeit within certain regulatory
parameters. Regardless, so long as
underwriters adhere to the Rules, and
municipalities understand the risks
involved in receiving advice from a nonfiduciary in an arm’s length commercial
transaction, underwriters will be able to
provide advice similar to that of their
municipal advisor counterparts to their
municipal clients.
In addition, the Rules, acting
in conjunction with other applicable
regulations, will require underwriters
to provide documentation to
municipalities in connection with the
non-fiduciary arm’s length nature of
their relationship to such clients, as well
as any documentation relative to an
underwriter’s reliance on any particular
municipal advisor exemption. This
information will allow municipalities
to make an informed decision about
whether they should rely on such parties
to provide advice. Similarly, municipal
advisors will be required to disclose to
their current and prospective clients any
material conflicts of interest that they
may have with respect to their ability
to provide unbiased advice to such
client or prospective client. This too
will assist municipalities in assessing
the prospective engagement of any
particular municipal advisor.
Further, municipal advisors
will be subject to rigorous regulatory
compliance, licensing, and continuing
education requirements for the first
time. These requirements are likely
to result in an increase in municipal

advisor competencies, and will provide
municipal entities with the assurance
that the municipal advisor they have
engaged is sufficiently trained and has
the capacity to provide the requested
services.
In light of the foregoing, and based
on statements from the SEC, as well
as the recent Missouri State Auditor’s
report on General Obligation Bond
Sale Pricing, it is anticipated that those
municipalities who utilize and rely on
the advice of municipal advisors will
achieve appreciable financial benefits
for themselves and for their tax payers.
In addition, it is anticipated that the
numerous exemptions available to
underwriters will allow municipalities
not utilizing a municipal advisor to
continue to receive services from their
preferred professional.
Thus, within the municipal advisor
community, the Rules are generally
viewed as creating an environment in
that municipalities will retain control
of their bond issuance processes, while
benefiting from the existence of the new
regulations. Underwriters, however,
generally have a less favorable view of
the Rules, which is due, at least in part,
to the fact that they will have to change
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their business practices in order to
avoid obtaining fiduciary duties. What
impact the Rules will ultimately have on
the municipal market is yet to be seen.
However, we know that the municipal
market has changed, the delineation of
roles between municipal advisors and
underwriters now are clearer than ever,
and municipalities, if they so choose,
will be able to obtain advice from
municipal advisors who are federally
mandated to act in their best interests.
For more information on the Act and
the Rules, you can visit the Government
Finance Officers Association’s Municipal
Advisor Rule Resource Center at: GFOA.
org. Or, if you would like information
about municipal advisor firms in your
area, visit: NAIPFA.com.
Nathan R. Howard is an attorney with the
Affinity Law Group, LLC, based out of St. Louis,
Mo. He is a nationally recognized expert in
municipal advisor regulation and compliance.
Mr. Howard also serves as general counsel and
regulatory consultant to the National Association
of Independent Public Finance Advisors, as well
as numerous municipal advisor and investment
advisor firms nationwide.
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