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Get the financing you need
for your capital projects or
refinancing!
Current Rates:
5 Year Fixed: 2.6%
10 Year Fixed 3.4%

Contact Ewell Lawson at 573-445-3279
for financing from MPUA
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Tom Imhoff joined the MPUA team
in November as the Treasury/
Financial Analyst. He graduated
from Missouri State University
(formerly Southwest Missouri State
University) with a Bachelor of
Science in Accounting. Tom is a
licensed
Certified
Public
Accountant. He is from Jefferson City and previously
worked for the Missouri Public Service Commission
(PSC). Tom began his career as a PSC auditor and
became the Manager of the PSC’s Energy Tariff/Rate
Design Department where he worked with investor
owned electric and natural gas utilities under PSC
jurisdiction. He is a big fan of the St. Louis Cardinals,
Kansas City Chiefs and the Missouri Tigers. He enjoys
spending time with family and friends, hunting, staying
active and riding his bike down the Katy Trail. Tom is
excited to begin a new chapter of his career with MPUA
and is eager to put his talents to good use for municipal
utilities.
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REMINDER!
It’s that time of year to get your
new apprentices registered for
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apprentice sign-up is
Friday, December 4.
Any questions, please contact
Mike Conyers at
573-999-0146.
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Member Services Mtg.
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12/04 | DEADLINE
Apprentice Program Registration
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From the President’s Desk

Duncan Kincheloe
dkincheloe@mpua.org

Counting On Us

B

lessed as we are in the United States, utility service is
virtually synonymous with reliability. Whether energy, water,
or other utility service, uninterrupted 24-hour availability is a
fundamental expectation.
Americans have become highly impatient with service
interruptions because they are so rare and because so many
aspects of our lives have become totally dependent on
reliability. If water isn’t flowing, homes aren’t comfortable, or
computers, TVs, traffic lights or gas pumps aren’t functioning,
life comes to a very grumpy standstill. People say time is
money –but not so much when “the lights go out.”
Fortunately, that doesn’t happen much - even by U.S.
standards - where utility service is provided by municipalities.
The statistics are clear when compared to other utility
providers. A recent example from a current industry electric
reliability report indicates that public power utility customers
across the nation were found to experience less outage time
on average (as much as 80 minutes) than their Coop and IOU
counterparts. This should not be surprising. Utility folks who
provide service to their own neighbors and answer to the local
community naturally care more and have a little more at stake.
And when problems do arise, they are immediately on hand to
know about it and get things fixed pronto.
There are two messages for us in this outstanding record of
municipal advantage. First, we should certainly trumpet it.
The sad truth is, the more reliable we are, the more that
reliability gets taken for granted.
It takes active
communication for customers to realize the advantages of
being served by their own town. Extra reliability is especially a
great message for recruiting many employers in today’s
economy.
Secondly, but actually more important, we need to preserve
and bolster this distinctive strength that means so much to our
customers and communities. Supporting reliability requires
attention ranging from the bucket truck or trenching to rate
design. No grand slam puts the reliability game away. It takes
constant focus on the basics of hitting, pitching and catching.
(Sorry, being from KC, I had to work that in.) Here are some
of the ingredients.
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Good infrastructure maintenance, applying careful
attention and up-to-date skills, with upgrades necessary to
keep up with customer needs and industry standards.
Staffing and training, as the basis for all other activity.
Vegetation management, including relationships with
customers to make them supportive allies in this work.







Preparedness, with plans for dealing with major threats—
traditionally this has primarily meant storms, but
increasingly vandalism, sabotage, cyber threats, and other
vulnerabilities also demand preparedness.
Mutual aid and other recovery readiness are the hallmark of
rapid response and the municipal reliability tradition. Is
your mutual aid pact up-to-date, ensuring that immediate
assistance arrives prepared and that financial assistance will
be available when possible?
Rates adequate and suitably structured to support the fixed
costs of your utility, recognizing that every customer expects
the reliability benefits of interconnected systems.

More than ever before, reliability is key to utility value in today’s
world. Municipal utilities’ record of exceptional reliability is key
to the special value to our communities and customers. Let’s
treat it accordingly, every day of the year.◄

Legal Challenges to the Clean Power Plan

A

coalition of 27 states, including the
state of Missouri, began filing federal
lawsuits on October 23, 2015 within
minutes after the Environmental
Protection Agency published its
controversial rules to reduce carbon
dioxide emissions from electric power
plants across the nation. The Clean
Power Plan (CPP) requires Missouri’s
Department of Natural Resources to craft
a plan reducing emissions by 37% and file
it no later than September 2018. Later in
the day, additional lawsuits were filed by
the American Public Power Association
and the Utility Air Regulatory Group.
The lawsuit claims that the rule exceeds
the federal agency’s authority under the
Clean Air Act. It also asks the Federal
Court in the District of Columbia to stay
the implementation of the rule until the
courts can rule on the legality of the
federal action.
Missouri Attorney
General Chris Koster had earlier
announced his intention to join the
lawsuit claiming the EPA rule sets a
schedule that is economically risky.
Koster also asserts that the rule denies

Missouri businesses of their economic
advantage and customers of affordable
electric rates.
In the meantime, Resolutions of
Disapproval have already passed the U.S.
Senate and the committee of jurisdiction
in the House of Representatives invoking
the Congressional Review Act.
The
resolutions, if finally approved in the
House, would terminate the CPP and
force EPA to restart the process if they
wanted to implement carbon reductions.
However, the President has already said
that he will veto the legislation.
It is
likely that while the House can achieve a
two-thirds majority vote to override, the
Senate will not be able to reach the
needed super-majority to override.
Missouri’s DNR has already held a
number of meetings with stakeholders
including municipal electric utilities and
the Missouri Public Utility Alliance staff
to gather input and suggestions. It is still
unclear which of seven different
regulatory approaches DNR may pursue,
but it is clear that the widest support goes

to a so-called “State Measures” plan
which provides the greatest flexibility.
This plan would allow the use of energy
conservation, fuel switching, transmission
line improvements, expansion of
renewable generation, and generation
efficiency improvements to name only a
few strategies for compliance.
City administrators and utility directors
cannot afford to be shy about telling
ratepayers and city officials that the
impact on customer rates cannot be
accurately calculated for some time. Some
basic decisions that DNR will take in the
near future, like whether to use an
emissions rate or a mass-based approach
in the plan, will have significant impacts
on the eventual cost of compliance.
Materials are being prepared to assist city
administrators in explaining the 1560 page
plan. We are at the table with DNR and
are advocating for those features that will
hold down the cost of compliance, all
while legal challenges make their way
through the court system over the next
three years. ◄
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Is Your Utility Ready for Winter?

E

l Niño is coming! And it’s either a
monster or a mouse.

up for mutual aid, take the following
simple steps:

Depending on which weather forecaster
you follow here in Missouri and the
Midwest, the local effects of this winter’s
record El Niño pattern in the Pacific may
range from brutal to benign.



When the next natural disaster hits, how
much of a risk does your city want to
take on the possibility of being “on the
hook” for a big part of recovery costs?
There’s really no reason to leave anything
to chance. All you need is to make sure
your city’s UPDATED mutual aid
agreement is in place.



If your city has not updated your
agreement since the addition of Arkansas
utilities in 2014, or if you are not signed
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Go to MPUA’s website today and
download the updated agreeements
(www.mpua.org/mutual_aid);
Have your updated agreement and
rsolution passed at your next city
council or utility board meeting;
For cities with an electric utility:
include participation in the APPAFEMA mutual aid program in the
ordinance. Sign the APPA-NRECA
Mutual Aid Agreement and return it
to APPA, with a copy sent to MPUA.
Seriously, go do this now, before the
next big storm hits!

Mutual Aid assistance helps your utility
restore service after a disaster or

emergency, and provides critical relief to
your city utility staff. The Federal
Emergency Management Agency (FEMA)
requires that cities have a mutual aid
agreement in place before a disaster
occurs. Without a signed mutual aid
agreement in place BEFORE the onset of
a natural disaster event, FEMA has the
right not to pay for the first eight hours of

By Kerry Cordray | kcordray@mpua.org

disaster recovery work. The MPUA’s
mutual aid agreements help cities
overcome this hurdle.
Participation in mutual aid also shows
your customer-owners that your utility is
committed to service reliability.
Last year MPUA’s Board of Directors
made efforts to incorporate all of its
membership into an updated mutual aid

a g r e e m e n t ,
including Advisory
and
Associate
member utilities in
Arkansas
and
Illinois, expanding
the MPUA mutual
aid network to these
members if they
choose. When your city has the new
agreement in place, it streamlines efforts
to send responding crews to disasters
across state lines. All MPUA members
benefit.
Mutual aid members also benefit when
they review the most recent update of the
APPA’s Mutual Aid Playbook. Capturing
the experience of cities and individuals
involved in disaster management over the

years, it was released in late 2014 to
provide cities with an effective guide for
disaster coordination, whether a utility is
responding to a mutual aid request or
requesting mutual aid itself.
Whether El Niño’s power this year turns
out heavy or ho-hum, every winter is
unique. Last winter the northeast had
more than 100 inches of snow as a result
of patterns that emerged then. Who will
be hit with big winter storms – snow or
ice - this year? Make sure your city is as
ready as you can be against such an
event.◄

NEXT STEP? VISIT
www.MPUA.org/mutual_aid
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Taking the Advantage in
Pole Attachments
By Ewell Lawson | elawson@mpua.org

2014 state legislation – promoted by broadband providers
– stripped local control from municipal utilities, supposedly
to expand availability and cost uniformity. But taking
advantage of the law’s key elements can help when
negotiating pole attachments. MPUA has developed a
model agreement package with this in mind…

I

n March of 2014, the Missouri General
Assembly passed SB 653 into law. The
law requires that any pole attachment rate,
term or condition offered by a “municipal
-utility” or “munic ipality ” be
nondiscriminatory, just and reasonable.
The law applies to pole attachments made
by “communications-related service
providers,” but excludes wireless antennas
and any attachment by a wireless
communications provider.

or for reasons of safety and reliability and
if the attaching entity will not resolve the
issue.” But, the law allows a municipal
pole owner to revoke a pole attachment
permit and require the removal of an
attachment in the event of a “substantial
breach,” as such term is specifically
defined within the law.
Any pole
attachment dispute under the new law will
be heard in state courts on an expedited
basis.

DISTORTING ECONOMICS AND
OWNERSHIP

SB 653, along with the passage of several
related telecommunications bills, is the
replacement law for a similar bill, HB 345,
which was thrown out in August 2013 on
state constitutional grounds as a result of a
lawsuit filed by several Missouri
municipalities. The new law does not
supersede the provisions of pole
attachment agreements existing prior to
August 28, 2014.

Under the new law, a municipal annual
pole attachment rent must be charged on
a “per pole” basis and is capped at the
Federal Communications Commission’s
(FCC) cable formula, although the pole
owner “may be authorized to exceed the
rate of return component of the
formula…if necessary to comply with
Article X of the Missouri Constitution.”
The FCC cable formula is the lowest cost
rate methodology employed by the FCC
for pole attachment providers. Missouri’s
new law imposes this rate, no matter the
carrier type.
The law also prohibits a municipal pole
owner from denying access to its poles,
except when there is “insufficient capacity

A NEW TOOL
In response to the new state law, an
MPUA member task force was formed
and a national firm specializing in
municipal pole attachment issues was
hired. The task force worked to develop a
model agreement and ordinance to help
cities take advantage of key elements in
the new state law, level the negotiating

“playing field,” and to ensure that system
safety and reliability is maintained.
MPUA has developed a Model Pole
Attachment Licensing Agreement
(“Model Agreement” or “Agreement”) for
use by its member utilities, to assist them
to develop and negotiate new pole
attachment agreements with
telecommunications, cable television and
other communications providers. While
the Model Agreement in large part is
consistent with a model agreement
developed by the American Public Power
Association (APPA), the MPUA Model
Agreement incorporates specific
provisions that address recently adopted
requirements under Missouri law.
Because municipal utilities are not subject
to the federal pole attachment regulations
adopted by the Federal Communications
Commission (FCC), MPUA’s members
have relatively broad latitude to establish
reasonable terms and conditions for
attachments to their poles, to the extent
consistent with applicable Missouri law.
Accordingly, the MPUA Model
Agreement reflects an attempt to “seize
the high ground” and promote access
methodologies and terms that are
principled, straightforward, easy to
(Continued on next page)
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(Continued from previous page)

administer, equitable to all parties, and flexible enough to
accommodate revised technical standards and other changes.
Above all, the MPUA Model Attachment Agreement
attempts to offer public power utilities the flexibility to
maintain the safety, security, and reliability of their electric
facilities.
At the same time, MPUA’s members must recognize that
cable and telephone carriers will often point to the FCC’s
rules and regulations as the de facto standards of
reasonableness, and will likely argue for their adoption. It is
therefore useful to understand the FCC’s rules and where the
Model Agreement does not follow the FCC’s rules.
The Model Agreement is intended to serve as a template, but
anticipates that individual utilities will modify particular
provisions consistent with State law based on their specific
needs and the needs of their community. The Model
Agreement contains instructions setting forth a description
and explanation of the various provisions, including the
rationale beyond them so that counter positions may be fully
understood.
Above all, the MPUA Model Agreement is aimed at
protecting the safety and operations of its electric facilities, to
the extent allowed by Missouri law. As such, in addition to
requiring adherence to all applicable engineering and safety
standards, the Model Agreement also contains detailed
compliance requirements that require attaching entities to be
responsive to utility operational requirements and to correct
attachment violations. The compliance provisions not only
enable the utility to assess penalties, but also allow the utility
to undertake corrective actions at the licensee’s expense.
Further, a failure to cure violations can be a cause for
termination of the Agreement.
The Model Agreement also requires the attaching entity to
indemnify the utility for all actions related to the attachments
and work around the pole, as well as carrying insurance and
posting a performance bond. As with other provisions each
utility will need to ensure that such requirements are
consistent with their own municipal policies and practices,
including their risk management programs.

topics:








Fees & Rate Methodology
The Permit Process
Overlashing
Transfers & Disputes
Make-Ready Work
Timelines
Compliance & Liability

pricing:
$0.10 Per Meter; $350 Minimum

To purchase:
Contact Ewell Lawson to order
materials and schedule an
appointment. (elawson@mpua.org
or 573-445-3279)

Package Materials:
Pole Attachment Model Agreement
Pole Attachment FCC Calculator
APPA Pole Attachment Workbook

...with MPUA Staff Technical Support

TAKING THE ADVANTAGE
Milton Berle, the comedian and actor who came to fame
during the golden age of television, once quipped, “If
opportunity doesn't knock, build a door!”
Now that SB 653 has become law and been enacted,
municipal utilities will invariably be approached about new
agreements. MPUA has amassed some important tools, at
minimal cost (see sidebar), for use in doing your due diligence
when preparing to negotiate pole attachment agreements. It’s
to your advantage to be prepared, not be pitted against
others, and be responsible by earning the appropriate return
on the utility’s assets. Take advantage of the opportunity, lest
advantage be taken of you.
MPUA has built a door, will you hear opportunity knocking? ◄
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The Southern Sentry

Jason Carter, North Little Rock
jcarter@nlr.ar.gov

A Veteran Spirit of Service

M

issouri was perhaps the mostly
deeply divided state in the Civil War.
Military units and rogue raiders spilled out
supporting both sides. The violence was
intense. Missouri was important to both
sides because it was key to controlling the
West and vital trade on the upper
Mississippi River.
Arkansas initially elected to remain with
the Union. But after federal forces
attacked Fort Sumter in 1861, the
Arkansas legislature joined the
Confederacy.
Nevertheless, the state
remained divided along topological lines.
The hilly Northwest third of the state
generally sympathized with the Union,
while the delta aligned with the rebels.
Arkansas provided an obvious route for a
confederate invasion of Missouri that was
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explored in 1862. Nine months after the
unsuccessful battle of Pea Ridge,
Confederate Major General Thomas C.
Hindman assembled a force of 11,000
soldiers in Fort Smith, Arkansas for a
second try. He intended to attack the
5,000 Union soldiers that were stationed
in Fayetteville, Arkansas under the
command of Brigadier General James G.
Blunt. General Blunt learned of the
impending attack and, realizing he was
badly out-numbered, sent an immediate
request for assistance to Brigadier General
Francis J. Herron, who was stationed in
Springfield, Missouri. In the first week of
December of 1962, General Herron
rallied his men and marched 140 miles
across broken terrain in only 3 days. It
was one of the most demanding forcedmarches of the Civil War. He arrived just
in time.

The two armies clashed in a bloody
struggle for an entire day, with heavy
casualties on both sides. Neither gained
the upper hand. As night began to fall,
the leaders negotiated a truce to care for
the wounded. The Confederate forces,
having depleted their supplies, used the
truce and cover of darkness to slip away
during the night. Statistically, the fight
could be called a draw. Strategically, the
Union earned a significant victory. They
repelled the rebels with enough force to
dissuade another attempt through
Arkansas for the remainder of the war.
I recently had the opportunity to walk the
ground in Prairie Grove, Arkansas where
this battle took place. I tried to imagine
(Continued on next page)

(Continued from previous page)

General Herron ordering his men to march almost 50 miles a day
across cold, demanding terrain while carrying heavy equipment.
It must have been physically brutal and mentally demoralizing.
Only three weeks before Christmas, they were marching away
from their homes. Many were marching to their deaths. They
had no way of knowing if they would even get there in time to
make a difference, yet they marched onward and shaped the
history of the war. Their courage must not be forgotten.
Soon, winter weather will come. Many of our communities will
be blanketed with ice and snow. We have a tool – a mutual aid
agreement – that can be used to call out for help. When that call
comes, we should all endeavor to answer in the spirit of General
Herron and his men over 150 years ago. Do what it takes to help.
Load up, move out, and get it done.
It is also worth remembering that, as Christmas is coming, many
of our uniformed servicemembers are far from their families.
They live in harm’s way, facing the enemies of our nation. They
embody the sacrificial spirit of General Herron and his men.
Let’s keep them, and their families, in our hearts and prayers
throughout the season.◄
Jason Carter serves as a Lieutenant Colonel in the Judge Advocate Corps of
the Arkansas National Guard. With over 25 years of military experience,
his duties have included intelligence operations, homeland security, and
deployment to Iraq during Operation Iraqi Freedom II.
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Member Spotlight
By Kerry Cordray | kcordray@mpua.org

I

n northeast Missouri, if you look
forward to the spectacle of a mule
jumping over a bar set about as high as
your head, you join about 10,000 other
folks and hoof it over to Kahoka,
Missouri for the Clark County Mule
Festival in late September. On that
weekend, Kahoka is also the place to be if
you’d get a kick out of a mule parade,
mule polo, mule rodeo, or many assorted
contests performed from the trusty back
of Missouri’s sure-footed state animal.
In Kahoka, an appealing town of just over
2,000 residents (2,078 at the 2010 census),
a team of steady human feet and hands is
needed all year round to meet the
common challenges of providing citizens
with quality utility services.
As any municipal utility administrator can
attest, keeping all of even a small city’s
systems running smoothly is a job that
keeps its team of workers plenty busy. In
Kahoka, Jim Sherwood’s job on that team
as City Assistant is to help the municipal
electric system, drinking water and
wastewater systems, cable television and
city internet services running smoothly.
“At any one time we may be performing
video inspections of sewer lines, doing a
water line extension, troubleshooting
electric service problems and dealing with
internet and cable TV issues,” said
Sherwood. “Even with just the regular
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day-to-day work, there sure aren’t very
many chances for a boring day.”

lines that a system expects to construct or
replace over a 5-year period.

Drinking water and wastewater
programs:
Among the many systems to be
administered in Kahoka, one special focus
in recent years has been the city’s drinking
water infrastructure. The city has plans to
replace two high-service pumps in the
next year. Meter reading is still manual,
but water meter replacements are now
made with meters capable of automatic
reading so the city can eventually move
toward some automated operations.

“We’re now into our second 5-year plan,
with 4 more years of identified work to
accomplish,” said Sherwood.
“The
careful planning involved to be in the
OSP allows Kahoka to save on many of
the costs of constructing its own
improvements, and our repair materials
supplier has lost his biggest repair claim
customer.”

The city has developed previous
engineering plans for its water system by
using the state’s Engineering Report
Services Grant program. This grant’s
funding helps community water systems
obtain engineering report services that
include data collection, analysis and water
system planning to help the system
achieve or maintain compliance with
National Primary Drinking Water
Regulations and the Missouri drinking
water regulations.
Since 2006, the city’s drinking water
system has also participated in Missouri’s
Owner Supervised Program (OSP).
Under the OSP, instead of submitting
plans and specifications to the state for
every water line extension, a system
develops a DNR-approved plan for all the

On the wastewater side of the city’s
operations, the city is in the middle of a
two-year program of video inspection of
the collection system, with half the system
to be inspected this year and the other
half next year. The city has relined some
pipes and made several other repairs
based on those inspections.
Electric System:
Kahoka’s electric supply comes from a
contract with Illinois Power Marketing,
and a contractual share in the Prairie State
Energy campus. The town’s largest single
electric customer is the KPF Steel
Foundry, a facility that pours cast steel
parts and performs high-tech metal
machining services for several industries.
Of the city’s two electric substations, the
city has plans to convert an older 2,400
volt substation to 4,160 volts within the
next year, while its newer substation is
already at the higher voltage. “Our system

is and will continue to be a reliable provider of affordable
electricity for our community,” Sherwood said.
Cable TV and Internet:
Kahoka is also one of several MPUA member cities that
provides broadband cable television and internet services to city
residents. “We have more than 500 cable TV connections and
over 100 internet customers,” said Sherwood. “The city’s system
was originally built by a private investor, and the city took an
option to purchase it in 1993.” The city started providing
internet services in 2008.
Among the common challenges for Kahoka’s utility operations,
Sherwood says the greatest are keeping up with regulations,
technology and customer needs. “Like any city of our size, our
challenges include using our resources efficiently, staying
compliant with new regulations, and increasing our competency
to meet those needs,” said Sherwood. “I’m proud of our team of
employees and all the ways we serve our community. From
routine operations to dealing with emergencies, our real job here
is to help our neighbors, and we do a good job of that.” ◄
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MPUA’s 2015 Annual Conference was a great
time of learning and networking. But don’t let
the momentum end with conference in the
rearview mirror. Turn to page 16 to see what
your next steps are “Beyond MPUA’s Annual
Conference.”
Top Right: APPA CEO Sue Kelly delivers a keynote address
on the future of municipal utilities.
Middle Left: Hometown Connections CEO Tim Blodgett
gave a call and framework for strategic planning
Middle Right: MPUA President and GM Duncan
Kincheloe presents Tad Johnsen, Director of Columbia
Water and Light, with the Watkins-Whorton Public
Service Award
Bottom: Attendees packed the rooms at the 2015 Annual
Conference to hear from national leaders in the utility
field.
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Beyond MPUA’s Annual
Conference
By Floyd Gilzow | fgilzow@mpua.org

O

ver three hundred City officials, utility managers and
vendors from all over the State of Missouri and several
surrounding states gathered in the heart of Ozark Mountain
Country in September for this year’s edition of MPUA’s
Annual Conference.
Friendships were renewed, future
challenges were examined, and new ideas were shared. But
after the speakers caught their flights home, and vendors
packed up their displays, what’s a utility director to do?
Every year’s conference has a different focus or theme and this
year’s “Power Forward” looked at how our world will be
changing from the way we generate electricity and natural gas,
or provide water and wastewater services, to the services our
new customers will be expecting.
For instance, Randy Corbin from American Municipal Power
shared the energy efficiency programs being implemented by
that joint action agency in Ohio and surrounding states. We
know that Missouri’s eventual Clean Power Plan is likely to
provide some incentives for electric utilities to offer these
types of programs, starting as early as 2018. If you aren’t
already offering this assistance, it may be time to start a
conversation with your City Council, Board of Aldermen, or
Utility Board on the topic on how these topics should be
addressed.
Another potential step is to conduct your own energy audit on
city operations. In many cases in Missouri, the local municipal
government can be the largest single consumer of electricity in
the town operating a wastewater plant, pumps for the town’s
water towers, and a 24 hour center for dispatch and police, if
not other emergency services. As an example, reducing leaks
in the city’s water distribution system will not only reduce
infiltration into the town’s wastewater system, it will also
reduce consumption of electricity. And the MPUA staff is
available to get your employees pointed in the right direction.
Contact Floyd Gilzow at 573-445-3279 or by email at
fgilzow@mpua.org.
Both the controversial rules known as the Clean Power Plan
and the Waters of the United States are facing challenges in the
courts and the Congress. Speakers outlined how these rules
will likely change other aspects of city operations. While it’s
too early to make operational changes right now, it’s not too
early to begin keeping a mental list of the sort of changes that
may need to be made.
If you have questions about the issues identified, most of the
presentations from the conference are already online at
www.mpua.org/2015_Annual_Conference. And then there’s
always next year September 14-16, 2016 in Branson. ◄
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Washington Gas Report

O

n October 22, APGA sent a letter
to Secretary Moniz expressing strong
concerns regarding recent developments
related to the Department of Energy’s
(DOE) Notice of Proposed Rulemaking
(NOPR) on Energy Conservation
Standards for Residential Furnaces. On
September 14, DOE released a Notice of
Data Availability (NODA) seeking
comment on an analysis of the potential
economic impacts and energy savings that
would be obtained through the creation
of a separate product class for small
furnaces. This separate product class
would be exempt from the 92 percent
nationwide standard DOE proposed in a
March NOPR.
In its letter, APGA states that “the
advocates of the furnace rule, who appear
to be the only ones aware that an
extension would be granted, held off
filing comments; they now have an
additional 14 days to review the timelyfiled comments of the Associations, as
well as to take advantage of the additional

data requested by the Associations.” The
letter further states that “since DOE
neglected to communicate to the
Associations its intent regarding the data
request and extension request, significant
resources were expended by the
Associations to complete their technical
analysis based on insufficient data and to
draft and file timely comments on
October 14.” The letter expresses
APGA’s very strong objection to these
tactics, which appear intended to further
tilt the playing field to the advantage of
DOE’s allies on the furnace NOPR.
APGA also filed a Freedom of
Information Request with DOE for
documents and materials that reference or
relate to the decision of DOE to reopen
the comment period for the public to
submit comments on the NODA.
On October 29, APGA filed comments in
response to a September 16 petition by
Broadnet Teleservices, LLC for a
declaratory ruling that governmental
entities are exempt from the Telephone

Consumer Protection Act (TCPA). On
September 29, the Federal
Communications Commission (FCC)
issued a Notice and Request for
Comments on the Broadnet petition. The
TCPA is the law that regulates and limits
calls made by autodialing systems. There
is a concern that the TCPA, if applied to
public gas and power, could make it
difficult for systems to notify customers
by automated messages about service
outages, service restoration times, the
presence of repair crews in their
neighborhoods, etc. Broadnet’s petition
argues that the Communications Act (into
which the TCPA was incorporated),
defines "persons" the same way as the
Natural Gas Act and Federal Power Act
and because, the courts and the Federal
Energy Regulatory Commission (FERC)
have said that municipal utilities are not
persons under either statute, they should
not be considered persons subject to the
TCPA either.
(Continued on page 21)
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MJMEUC/GridLiance Bid For SPP Transmission

M

JMEUC Makes First Bid on
Order 1000 Transmission Projects
MJMEUC, through our alliance with
South Central MCN (GridLiance’s SPP
affiliate), has placed its first bid for a
transmission project. The Walkemeyer
project, located in Kansas, will have its
ownership determined through a
competitive selection process that is
administered by the Southwest Power
Pool. GridLiance has submitted a bid
composed of South Central MCN,
MJMEUC, the Oklahoma Municipal
Power Authority, and Tri-County Electric
Cooperative as the potential owners of
the Walkemeyer project. The winning bid
should be announced in early 2016.

Attorney General Koster Joins Other
States in Challenging Clean Power
Plan
Missouri Attorney General Chris Koster
has announced that Missouri will be
joining twenty-seven other states in
challenging the Environmental Protection
Agency (EPA)’s Clean Power Plan (CPP).
The CPP will likely result in multiple coal
unit retirements and higher power costs,
as well as the associated costs of an
extensive expansion of the transmission
system to meet the carbon emission goals
in the CPP. While it is difficult to opine
on the possibility of success of the
litigation, we are encouraged that the
Attorney General understands the
importance of this case as it relates to
electricity rates to regular Missourians and
that the state will be challenging the rule.

MISO / SPP settlement
The long-standing dispute between SPP
and the Midcontinent Independent
System Operator (MISO) has finally come
to an end. The parties have entered into
an agreement whereby MISO can use SPP
facilities in exchange for payment, with
the payment dependent on the amount of
usage by MISO.
SPP transmission
owners have agreed that the payments will
be divided based on flow, and MISO is
still determining how the amounts will be
collected.
Supreme Court Case
Demand Response

regarding

At the United States Supreme Court (US
Supreme Court), the case of FERC v.
(Continued on next page)

Doing whatever it takes
To provide the best customer service.

For more information about Westar Energy’s energy marketing
services, visit www.westarenergy.com/powermarketing or call
785.575.6347
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EPSA was briefed and argued. This case
examines whether FERC has the
jurisdiction to enact demand response
programs by using wholesale rate
structures (i.e. RTOs). MJMEUC, acting
with the Midwest Load Serving Entities
(Midwest LSEs) group, filed an amicus
brief with the US Supreme Court
supporting arguments that FERC does
not have jurisdiction under the Federal
Power Act to regulate retail rates through
demand response programs.
In argument, the amicus brief pointed out
that by giving artificially high
compensation for demand response to
individual retail customers, other
customers are being forced to subsidize
those systems through higher costs. The
other argument advanced by the Midwest
LSEs was that by allowing retail
customers to directly participate in
wholesale markets, it undermines
planning and capacity procurement by
LSEs, thus increasing their overall costs
which must be absorbed by all retail
customers. With the LSE unable to know
when or if demand response were to be
utilized by a retail customer, the LSE

must procure the entire amount of
projected capacity and energy for the
system, with any losses resulting from
over-purchasing absorbed by retail
ratepayers.
The justices were very engaged in oral
argument, and of the 16 amicus briefs
filed, ours was referenced in the oral
argument by famed Supreme Court jurist
Paul Clement as an example as to the real
impacts of FERC’s actions. Many thanks
to our skilled legal team at Spiegel &
McDiarmid, and in particular to Cynthia
Bogorad and William Huang, who pulled
our brief together.
TAPS
At the most recent Transmission Access
Policy Study Group (TAPS) meeting,
Scott Miller from City Utilities of
Springfield gave a presentation regarding
how industry and the government
coordinate to ensure reliability and safety
of the electrical grid through NERC.
Scott discussed the importance of
contingency planning and coordinating
with governmental entities in the case of a
disaster.

At the TAPS meeting we also heard from
Gerry Cauley, the CEO of NERC, who
spoke on the importance of industry
communication and the danger of cyber
espionage. Sue Kelly, President of the
American Public Power Association
(APPA) spoke on increased cooperation
between APPA, TAPS and LPPC (Large
Public Power Council) on issues that all
three group have in common.
Additionally, Cynthia Bogorad from
Spiegel & McDiarmid touched on current
events at FERC, while TAPS lobbyists
Deborah Sliz and Rob Talley discussed
the latest legislation in DC. Finally, Bill
Gallagher informed the TAPS group on
changes occurring in NERC leadership,
with the most important being that
former TAPS chairman Roy Thilly will be
the next Chairman at NERC.
APPA Markets Meeting/Meeting with
MISO
The American Public Power Association
(APPA) held their annual markets and
RTO meeting in DC, where the continued
struggles within RTOs regarding capacity
auctions and market design was discussed.
In SPP, the Capacity Margin Taskforce
(CMTF) has met regularly over the last
(Continued on page 20)
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year, and while suggesting a lower capacity requirement for
reliability purposes, the CMTF has not recommended a
capacity market to be enacted. In the MISO RTO, the current
voluntary capacity market has come under criticism as the
Illinois zone experienced much higher rates than the rest of
MISO; however, the regulatory environment in Illinois, in
which transmission and generation have been decoupled
(deregulation), presents different challenges from states where
traditional regulation is in place. MISO has to tread a careful
line between enacting a solution on all of MISO to solve a
problem in one zone, while at the same time being sensitive to
customer displeasure in that zone.
MISO, as they have done bi-annually for the last few years,
hosted a meeting between senior management of MISO and
municipal entities. It is an informal group meeting that allows
municipal entities to ask questions to John Bear and other
senior staff at MISO, and to engage in conversation. Some of
the topics discussed at this meeting were of the new
stakeholder process being implemented at MISO, the Clean
Power Plan, resource adequacy, and the SPP/MISO Joint
Operating Agreement settlement.◄
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In its comments, APGA communicates that many public gas
systems rely on automated calls to alert the public in a timely
fashion on issues such as outages and gas leaks. In addition,
many others are considering the use of automated calling to
make their systems safer. The comments also state that “since
the word ‘person’ as used in the TCPA was not intended to
include federal, state, and local governmental entities and their
officers acting on official business, calls made by or on behalf
of government entities, such as the members of APGA, are
not subject to the TCPA and the rules thereunder.”
Also on October 29, Representative Paul Ryan (R-Wis.) was
elected the 54th Speaker of the House. After weeks of
wrangling, Ryan agreed to assume the speakership if certain
conditions were met, including:
 The support of the House Freedom Caucus, the
Republican Study Committee, and the Tuesday Group;
 Less time fundraising as a typical speaker;
 More flexibility to spend time with his family; and,
 An alteration to House Rules to prevent the Freedom
Caucus from threatening to unseat the speaker, which
was not met but was ineffectual.
The key question for Ryan is how long the unity showed in
his election will actually last. Members of the House Freedom
Caucus largely supported him, but once the issue of actual
legislation arises, their willingness to follow him may
evaporate as it did for Boehner. The House Freedom Caucus
supported Speaker Boehner for around one month before
turning on him, leading to the internecine warfare that has
characterized the House over the last few years. It remains to
be seen when or if the House Freedom Caucus will do the
same to Ryan.◄
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EPA’s Clean Water Rule – Now in a Federal Holding Pattern
By Phil Walsack | pwalsack@mpua.org

T

he Environmental Protection
Agency’s (EPA) Clean Water Rule seeks
to define water features over which the
EPA and the U.S. Army Corps of
Engineers (Corps) claim jurisdiction.
Municipalities that work in or near waters
that fall under federal jurisdiction require
special Federal permits and permissions.
The Clean Water Rule was previously
called the “Waters of the U.S.” proposed
rule.
This rulemaking has been one of the most
contentious environmental endeavors in
decades.
Within two days of its publication, a total
of 27 states joined four separate lawsuits
taking legal action against EPA’s Clean
Water Rule. The lawsuits are varied in
their reasoning. Some allege that the
federal government has over-stepped state
responsibilities for the management of
water bodies. Some claim an overly
expansive definition of a very small stream

(a tributary). Finally, other suits claim the
rule violates the Clean Water Act, the
National Environmental Policy Act, the
Administrative Procedures Act, and the
U.S. Constitution.

approximately 35 states formally opposing
the Proposed Rule during the public
comment period, and its jurisdictional
overreach will create precedent for future
actions” (Paragraph 68).

Missouri is party to a lawsuit with 12
other states. North Dakota is the lead
plaintiff. The plaintiff’s case is best
summarized by the following statements:
“the Final Rule unlawfully expands the
Agencies’ jurisdiction over state land and
water resources beyond the limits
established by Congress under the Clean
Water Act” (Paragraph 2). “The Final
Rule’s definition of tributary sweeps
within the Agencies’ authority ephemeral
streams and channels that are usually
dry” (Paragraph 30). [An ephemeral
stream flows briefly in direct response to
precipitation in the immediate vicinity and
its channel is at all times above the
groundwater reservoir]. The lawsuit also
states: “The Final Rule is highly
controversial, as evidenced by

A second lawsuit was brought by nine
other states led by Georgia. The states
allege that the Final Rule incorporated
certain definitions that were not included
in the Draft Rule. This, they argue,
violates that Administrative Procedures
Act requiring notification of the public
about new agency rules.
Most
importantly, the Draft WOTUS Rule
defined adjacent waters based on the
location of waters within the riparian area
or floodplain, or a hydrologic connection
with a primary water, impoundment or
tributary. In contrast, the Final Rule
includes waters: (1) within 100 feet of a
primary water, impoundment, or tributary;
(2) within 100-year floodplain and within
1,500 feet of an ordinary high water mark
(Continued on next page)

22

(Continued from previous page)

of a primary water.
The Proposed
WOTUS Rule did not give adequate
notice of the public of the Final Rule’s
inclusion of these waters within the
agencies’ jurisdiction.
A third lawsuit was brought by Texas and
two other states. They allege that the
success of the Clean Water Act “is
threatened when administrative agencies
attempt to substitute their judgment for
decisions by Congress, the courts, and the
states (Paragraph 2)”. This case illustrates
a seven-step protocol that private
landowners must follow in order to
determine if a water body located on their
private property is indeed a water of the
Federal Government.
As a closing
statement to the protocol, the states allege
that “it is unrealistic for the Federal
Agencies to expect that landowners will
possess the expertise, patience, and
resources to employ this onerous test to
determine whether their land can fall
under the Final Rule’s definition of
‘adjacent waters’” (Paragraph 61) .
Finally, the last suit features Ohio and
Michigan. Their suit states that the Final

Rule claims: “…federal authority, for
example, to regulate an Ohio and
Michigan property owner in fixing a
depression in her yard that can fill with
water in heavy rains, should the area be in
a floodplain and anywhere within 1,500
feet of even a usually dry stream bed that
can be deemed to connect with some
other such feature that connects somehow
with other similar land features that may
on occasion take water to a tributary of a
river or lake that actually is a navigable or
interstate water” (Paragraph 7) . This suit,
like the others, claims that the agency over
-reached.
On August
27,
2015,
Federal
Judge Ralph
Erickson
granted the
preliminary
injunction
requested by North Dakota, Missouri, and
the other eleven states, in essence
blocking the Rule from taking effect. A
preliminary injunction is a court action
made in the early stages of a lawsuit that
prohibits the parties from doing the act
that is in dispute (in this case, enforcing

the Clean Water Rule). Judge Erickson
wrote in his order that the states are likely
to succeed on their claim in part because
“it appears likely that the EPA has
violated its Congressional grant of
authority in its promulgation of the Rule
at issue.”
On October 9, 2015, the U.S. Court of
Appeals for the Sixth Circuit issued an
order staying the USEPA’s Waters of the
United States (WOTUS) / Clean Water
Rule (CWR), nationwide. The order
grants the stay pending a decision on the
Court’s subject-matter jurisdiction. [A
stay is a short-term delay in a legal
proceeding]. The Court found that the
petitioners (in this case, the States) “have
demonstrated a substantial likelihood of
success on the merits of their claims.”
The Court concluded that it is “far from
clear that the new Rule’s distance
limitations” on the definition of
“neighboring” waters of the U.S. “are
harmonious with” the Supreme Court’s
decision in Rapanos v. United States.
For now, EPA’s Clean Water Rule is not
in effect and awaits a decision by a
Federal Court. The Rule is in a Federal
holding pattern.◄
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APPA asks appeals court to review final Clean
Power Plan rule

T

he big news out of Washington, D.C., in October was the
large number of legal challenges filed against the Environmental
Protection Agency's final Clean Power Plan rule. The rule was
published in the Federal Register on October 23, which opened
the door for parties to file legal action related to the CPP with
the U.S. Court of Appeals for the District of Columbia Circuit.
The same day that the final CPP rule was published in the
Federal Register, the American Public Power Association and
the Utility Air Regulatory Group filed a joint petition with the
appeals court asking the court to review the final rule.
APPA and UARG also joined a large number of parties in a
separate pleading asking the appeals court to stay the final rule.
APPA is a member of UARG. APPA, UARG and the other
parties said they will "suffer immediate and irreparable harm
absent a stay because planning, permitting, and constructing
new generation takes years, and thus must begin now to meet
the rule’s compliance obligations in 2022. The public interest
also decisively favors a stay, as the rule will cause substantial
electricity rate increases and jeopardize reliability, while doing
little to reduce global greenhouse gas emissions. This court
should stay the rule while it considers the petitions for review."
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In the rule, the EPA "asserts that a mere five words in a rarely
used provision" of the Clean Air Act —“best system of emission
reduction”— "give it unprecedented authority to require states to
restructure the nation’s energy industry by reducing the electricity
generated by certain types of facilities (primarily coal-fired power
plants) and by shifting that generation to EPA-favored facilities
(e.g., wind and solar facilities) that emit less CO2," APPA, UARG
and the other said in the motion. "This shift will substantially
increase costs to the public and jeopardize the reliability of the
nation’s electricity system," APPA, UARG and the other parties
argued.
The EPA claims to find authority for this extraordinary rule in
Section 111(d) of the CAA, "which authorizes the states to
establish 'performance' standards for existing sources in a
category (such as fossil fuel-fired electric generating units), and
requires those standards to be 'achievable' through 'adequately
demonstrated' emission-reducing technological upgrades (e.g.,
scrubbers) or operational processes (e.g., switching from highsulfur coal to low-sulfur coal) at each such source," the motion
said.
(Continued on next page)
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"That is what the statute says and that is how EPA has
consistently interpreted it for decades. Now EPA purports to find
in Section 111(d) new authority to force CO2-emitting EGUs to
curtail their 'performance' or to shutter entirely in order to
accomplish EPA’s mandated emission reductions of up to 48
percent, depending on the state," the motion noted.
Meanwhile, several states on October 23 filed a petition for review
and motion for stay of the final rule with the appeals court. The
group of more than 20 states, including West Virginia, Texas,
Alabama, Arkansas, Colorado, Florida, Georgia, Indiana, Kansas,
Louisiana, Missouri, argued in their stay motion that the case
"involves an unprecedented, unlawful attempt by an
environmental regulator to reorganize the nation's energy grid."

EPA has vastly overstepped its
authority by seeking to pick winners
and losers in the energy field
The states said that the Clean Power Plan "rests on EPA's claim
that it may disfavor and phase out certain kinds of energy
generation, and force the states to reorganize how they produce,
transmit, and consume electricity. But as an environmental
regulator, EPA has vastly overstepped its authority by seeking to
pick winners and losers in the energy field, and then requiring the
states to take part in this unlawful regime."
Federal lawmakers are also taking action related to the Clean
Power Plan. Key members of the Senate and House of
Representatives on October 23 said they planned to introduce
disapproval resolutions under the Congressional Review Act that
will seek to overturn the EPA's rules to regulate carbon dioxide
emissions from new and existing power plants.
Disapproval resolutions give Congress the means to overturn
major federal regulations with a simple majority vote. In addition,
they cannot be filibustered.
House Energy and Power Subcommittee Chairman Ed Whitfield,
R-Kentucky, on Oct. 26 introduced two resolutions under the
Congressional Review Act disapproving of the two final rules
issued by EPA to regulate carbon dioxide emissions from new and
existing fossil-fuel fired power plants.
“There’s nothing in the Clean Air Act that authorizes EPA to
implement these unprecedented rules," Whitfield said. He said
that an EPA "takeover of the electricity sector is a recipe for
higher bills, reduced reliability, and job losses.”
Similar Congressional Review Act resolutions of disapproval were
filed on October 27 by a bipartisan group of senators including
Sen. Jim Inhofe, R-Okla., chairman of the Senate Environment
and Public Works Committee.
There have also been a series of hearings in Congress related to
the Clean Power Plan. Most recently, the House Energy and
Power Subcommittee on Oct. 22 held a hearing on legal
perspectives tied to EPA's carbon dioxide regulations for new and
existing power plants.◄
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Employment Opportunities
Full descriptions at www.mpua.org/employment_at_mpua
CITY OF MEMPHIS
W/WW Distribution Crew Member
CHILLICOTHE MUNICIPAL UTILITIES
Finance Director
MARSHAL MUNICIPAL UTILITIES
Safety Specialist
CARTHAGE WATER & ELECTRIC PLANT
Power Plant Operations Manager
CITY OF HARRISONVILLE
Electrical Journeyman Lineman
Missouri Public Utility Alliance
Energy Analyst / Engineer
Alliance Water Resources
Operator and Maintenance Mechanic
CITY OF RAVENWOOD
Water & Sewer Operator
CITY OF CARROLLTON
Assistant Utility Superintendent
CITY OF FAYETTE
Water & Sewer Distribution Superintendent

To add your city/utility job opening to our website
and magazine, email listings to Elise Buchheit at
ebuchheit@mpua.org
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Over 20 MPUA cities convened in Columbia Nov. 13 for a meeting on Community Solar hosted by the
MJMEUC Engineering Committee. Participants heard about current programs at City Utilities (Springfield) and
Columbia Water &Light and reviewed the options available to customers interested in green energy.

New Municipal Member!
East Prairie, MO
City Administrator
Lonnie Thurmond
www.eastprariemo.net

EAST PRAIRIE

New Associate Members!
GridLiance
Carl Huslig, Sr. VP Business Development
816.492.2010
www.gridliance.com

Smith Power Products
Jim Nordstrom
913.307.6462
www.smithpowerproducts.com
Smith Power Products is the authorized servicing
distributor for the GE Power & Water Jenbacher
products in the Western United States. Our
company has the single focus on the successful
application and integration of reciprocating
engines and power accessories into power
generation packages.

GridLiance is the nation’s first competitive transmission
company focused on collaborating with under-served
Public Power. GridLiance’s mission is to provide its
Public Power partners with opportunities to invest in
regulated transmission development projects, enabling
the utilities to earn margins from regionally-funded
projects to offset transmission rate increases, as well as
receive other benefits, including lower energy and
delivery costs and increased reliability to their
customers, while providing greater access to
renewable energy sources.
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